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ARGUED  AND  DETERMINED 

IN 

THE   SUPREME  COURT 

OP 
NORTH   CAROLINA. 


DECEMBER  TERM,  1843. 


WILLIAM  LEA,  ADM'R  OP  JOHN  HARRIS,  w.  BRYANT  GAUZE, 
ADM'R,  Ac  C^J 

The  application  to  revive  a  stiit  in  the  name  of  the  Administrator  of  a  decea**  Jqqq^  ^943 
ed  plaintiff,  must  be  made  within  two  tenns  after  hit  death, 
J  Affidavits  will  be  received  to  shew  when  the  plaintiff  died. 

I  If  the  death  of  a  plaintiff  occurs  after  the  commencement  of  the  term  of  this 

i  court,  at  which  the  appeal  in  his  case  is  regularly  entered,  although  the  jud^ 

i\  ment  be  not  rendered  at  that  term,  the  court  maj  enter  a  judgment  nunc  pro 

[  tunc,  as  of  a  day  previous  to  his  death;  but  they  cannot  do  so,  when  he  died 

^  previous  to  the  commencement  of  such  term. 

This  was  an  appeal  to  June  Terra,  1842,  of  this  court, 
which  term  began  on  the  13th  day  of  the  month.  The  de- 
fendant was  the  appellant,  and  filed  the  transcript  on  the  29th 
of  May.  Although  the  opinion  of  the  court  was  delivered 
at  that  term,  (see  2  Ired.  Rep.  440),  the  judgment  was  not 
entered,  and  it  was  afterwards  ascertained,  that  the  plaintiff 
Lea,  the  administrator  of  Harris,  died  on  the  7th  of  June^ 
1842.  The  County  Court  of  Brunswick,  on  the  1st  day  of 
December,  1842,  granted  administration  of  Harris'  estate  to 
Hartford  Jones,  and  he  at  this  term  (June,  1843,)  moved  for 
leave  to  revive  the  suit  in  bis  name ;  which  was  opposed  by 

fa  J  NoTi.— The  opinion  on  the  motion  in  this  case  was  delivered  at  June 
Term,  1843.  I 


10  m  THE  SUPREME  COURT 

Jane,  1843  the  defendant,  who  offered  affidavits  as  to  the  period  of  Lea's 
.         deatb|  which  were  not  disputed  on  the  other  side. 

Game.       John  H.  Bryan  for  the  plaintiff. 
Sirange  for  the  defendant. 

.  RuFFix,.  C.  J.  Without  having  regard  to  the  circum- 
stance, that  the  letters  of  administration  to  Jones  are  general 
and  not  de  bonis  non,  his  motion  must  be  denied  as  not  hav- 
ing been  made  in  due  time.  The  act,  Rev.  St.  c.  2,  s.  6,  al- 
lows a  suit  brought  by  an  administrator  to  be  revived  by  an 
administrator  de  lonis  non,  as  it  might  be  revived  by  an  ex- 
ecutor upon  the  death  of  his  testator.  Now,  by  the  preced- 
ing sections  of  the  act,  taken  from  the  acts  of  1789  and  1709, 
according  to  their  settled  construction,  the  executor  of  a  de- 
ceased plaintiff  must  apply  to  carry  on  the  suit  within  two 
terms  after  the  day  of  the  testator's  death,  except  in  the  cases 
of  contests  about  a  will  or  tlie  administration — of  which  there 
is  no  suggestion  here.  Tay.  Rep.  134.  2  Hay.  66,  This 
is  the  third  term  since  the  death  of  the  original  plaintiff,  and 
therefore  the  application  is  not  in  time  to  prevent  the  action 
from  abating. 

If  the  death  of  the  plaintiff  had  occurred  t^hile  the  case 
was  held  under  advisari  here,  we  might  enter  the  judgment 
nunc  pro  tunc^  as  of  a  day  previous  to  the  death  ;  but  in 
fact  that  event  occurred  before  the  case  was  constituted  in 
this  court,  or,  at  least,  before  the  first  term,  so  that  there  is 
no  day,  of  which  a  judgment  i:ould  be  entered  in  this  court 
in  the  life  of  the  party. 

Per  Curiam^  Motion  disallowed* 
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ZACHAIHAH  TRICE  «t.  YARBOROUOH  AND  HAT. 

Where  a  judgment  was  rendered  against  a  party  in  the  Superior  Court  of  a^^^*  18^3 
county  which  is  distant  from  that  in  which  he  resides  and  in  which  he  has 
few  acquaintances,  where  he  had  heen  induced  to  helieve  the  Terdict  of  the 
jury  would  be  in  his  favor,  when  the  court  did  not  decide  on  his  motion  fbr 
a  new  trial  until  the  last  day  of  the  term,  when  he  had  prayed  an  appeal  to 
the  Supreme  Court  and  it  was  granted  but  he  was  unable  after  all  his  ezer* 
tion  to  obtain  sureties  for  the  appeal  in  the  county  where  the  suit  was  tried* 
and  he  moreover  set  forth  in  his  affidavit  that  he  had  merits  onhis  aides  the 
court  granted  a  certUraru 

This  was  a  rule  for  a  certiorari  to  briDg  up  the  proceed- 
ings in  a  suit  determined  at  the  last  term  of  Cumberland  Su- 
perior Court  of  Law,  wherein  Yarborough  and  Ray  were 
plaintiffs  and  Zachariah  Trice,  who  obtained  the  rule,  was 
a  defendant.  Trice's  affidavit  stated,  that  he  was  an  inhabi- 
tant of  Orange  county,  and  resided  about  seventy  miles  dis- 
tant from  Fayetteville,  the  county  seat  of  Cumberland  coun- 
ty, and  had  very  little  acquaintance  in  the  latter  county — 
that  on  the  appeal  in  the  suit  from  the  County  Court  he  gave 
good  sureties,  both  inhabitantsof  Cumberland  county,  whom 
he  had  indemnified — that  he  was  always  advised  by  his 
counsel  that  the  plaintiffs  could  not  recover,  and  entertained 
no  doubt  of  a  judgment  in  his  favor — but  he  calculated,  how* 
ever,  if  a  judgment  should  be  rendered  against  him,  contrary 
to  his  own  expectation  and  that  of  his  counsel,  he  should  be 
enabled,  with  the  assistance  of  those,  who  had  been  sureties 
for  his  appeal  from  the  County  Court,  to  give  the  necessary 
sureties  for  an  appeal  to  the  Supreme  Court — ^that  in  this  ex- 
pectation he  was  disappointed,  a/ter  he  had  prayed  the  appeal 
to  this  court,  although  he  made  every  exertion  to  procure 
such  sureties.  His  affidavit  further  stated  that  he  was  ad- 
vised the  judgment  against  him  was  not  according  to  law, 
and  he  annexed  a  statement  <of  the  case  as  made  out  by  the 
presiding  Judge. 

On  the  return  of  the  rule,  several  counter  affidavits  were 
filed^  made  by  citizens  of  Fayetteville,  who  stated  they  were 
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DecV,i843  veil  acqnainted  with  Trice  and  had  done  business  for  hitn 
— ^some  stated  they  had  been  applied  to  to  bfBCorae  his  sure- 
ties to  the  appeal  and  had  refused — others  that  they  had  not 
been  called  oD|  and  would  have  refused  if  they  had  been  ap- 
plied to. 

Strange  and  Iredell  for  Trice. 
Henri/  for  defendants. 

Per  Curiam.    Let  the  certiorari  be  granted,  on  the  par- 
ty's giving  boifd  and  surety  as  required  by  law.   * 


JOHN  JONES  t».  ROBERT  THOMAS. 

A.  held  a  mortgage  on  a  tract  of  land,  which  was  subject  to  the  lien  of  an  er- 
ecution  against  the  mortgagor.  At  the  sale  onder  the  exeentiony  the  land 
brought  more  than  the  amount  of  the  execution.  ffdd  that  the  mortgagee 
was  entitled  at  law  to  recover  the  surplus. 

Thecaseof  7Vi^/or  T  fVilliamt^  1  Ircd.  Rep.  249,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Henderson 
county,  at  Fall  Term,  1843,  his  Honor  Judge  Dick  presid- 
ing. 

On  the  trial  below  the  case  was  submitted  to  the  court  up- 
on the  following  facts,  and  it  was  agreed,  that,  if  the  law 
thereon  was  fpr  the  plaintiff,  he  should  have  judgment  for 
$414  23  and  costs  ;  otherwise  he  should  be  nonsuited. 

Elijah  W,  Kinsey  was  indebted  to  Jones,  the  plaintiif,  in 
the  sum  of  $611,  payable  in  six  annual  instalments,  with 
interest  from  June  28th,  1843  ;  and  on  that  day  he  executed 
to  the  plaintiff  a  mortgage  of  a  tract  of  land  in  fee  to  secure 
the  debt.  The  land  was  situate  in  Henderson  county,  and 
the  deed  was  executed  there  during  the  term  of  the  County 
Court,  in  which  a  judgment  was  expected  to  be  rendered  in 
an  action  therin  pending  against  Kinsey.  Of  the  suit  Kin- 
sey informed  Jones  at  the  time  he  made  the  deed,  and  the 
latter  undertook  to  pay  the  judgment,  should  it  be  obtained. 
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The  jadgment  was  rendered  at  that  term,  and  a^frt/(ieiMl>«c*r,i843 
issued  thereon,  under  which  the  sheriff  offered  the  land  for  ~ 

Jones 

sale.  A  bid  was  made  by  a  person  for  it,  and  the  plaintiff  «. 
then  offered  to  pay  the  money  in  discharge  of  the  execution.  Thomaa. 
But,  the  bidder  insisting  on  his  bid,  the  sheriff  refused  to  re- 
ceive the  money,  and  proceeded  to  sell  the  land  ;  when,  after 
opposing  bids  by  the  first  bidder  and  the  plaintiff,  the  former 
became  the  purchaser  at  the  price  of  $465,  which  exceeded 
the  amount  of  the  execution  debt.  The  plaintiff,  before  and 
at  the  sale,  gave  notice  to  the  sheriff  and  to  the  other  bidder, 
of  his  mortgage,  and  exhibited  it  publicly  and  claimed  the 
land;  and,  after  the  sale,  he  demanded  the  surplus  of  the  mo« 
ney  after  satisfying  the  execution.  But  the  sheriff  refused 
to  pay  it  to  him,  and  by  agreement  between  Kinsey,  the  she- 
riff and  the  purchaser,  the  surplus  was  retained  by  the  latter 
in  satisfaction  of  debts,  which  Kinsey  owed  to  him  and  oth- 
ers. Thereupon  this  action  was  instituted  against  the  she- 
riff to  recover  the  surplus,  as  belonging  to  the  plaintiff. 

The  court  gave  judgment  for  the  plaintiff,  and  the  defen- 
dant appealed. 

Hokcj  for  the  plaintiff,  cited  Taylor  v.  Williams^  1  Ired. 
Sep.  249. 
Badger  for  the  defendant. 

RuFPiN,  C.  J.  The  Court  affirms  the  judgment.  The 
case  is  governed  by  that  of  Taylor  v  WilliamSf  llred.  Rep. 
249.  It  is  even  stronger  than  that  case,  for  the  good  faith 
of  the  plaintiff's  mortgage  is  not  questioned.  It  passed  the 
title  to  the  land  perfectly  to  the  plaintiff;  subject,  indeed,  to 
the  encumbrance  of  a  judgment,  or,  rather,  the  lien  of  an 
execution  that  might  be  issued  on  the  judgment.  The  effect 
of  that  was,  that  the  land,  although  the  property  of  the 
plaintiff,  might  be  taken,  if  necessary,  to  pay  that  debt,  but 
it  could  be  taken  for  no  further  purpose.  The  sheriff  might- 
have  sold  an  aliquot  part  of  the  land,  so  many  acres,  as 
would  pay  the  debt ;  and  in  that  case  it  is  plain,  the  part 
unsold  would  have  been  vested  in  the  plaintiff  under  his 
deed.    I^  follows  that  the  surplus  oi  the  proceeds  belongs  to 
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Dcc*r,  1843  him;  for  the  sheriff  cannot,  by  the  mode  of  his  proceeding, 
essentially  vary  the  rights  of  the  party.  It  is  not  material, 
that  the  plaintiff  has  only  a  mortgage.  That  vests  in  him 
the  legal  title,  with  which  only  we  have  to  deal  in  this  ac- 
tion. Any  equities  between  him  and  the  mortgagor  or  the 
assignee  of  the  latter,  if  there  be  such  under  the  circum- 
stances; must  be  settled  elsewhere. 

Per  CuRiAMi  Judgment  affirmed^ 


MERRITT  WHIT,  ADMINISTRATOR  Ac.  vt.  SOLOMON  M.  RAY. 

Where  a  man  dies  intestate  and,  there  bring  no  administration  on  his  eatatu, 
the  next  of  kin  take  possession  of  it,  no  legal  title  vests  in  them,  however 
long  they  may  poraess  it;  bat  if  an  administrator  be  apppointed  even  ten  year* 
ailcrwards,  the  legal  title  then  vests  in  him  and  relates  back  to  the  death  of 
the  intestate.  The  possession  of  the  next  of  kin,  in  the  meantime,  though 
daiffling  it  as  their  own,    is  no  bar  to  his  recovery  of  the  property. 

Appeal  from  the  Superior  Court  of  Law  of  Yancy  county 
at  the  extra  term  in  August,  1843,  his  Honor  Judge  P&ar- 
80N  presiding. 

The  following  was  the  case  reported  by  the  presiding 
Judge.  This  was  an  action  of  trover  for  a  bay  mare.  The 
plaintiff  proved,  that,  about  the  year  1831  or  1832,  one 
Pierce  Roberts  died  intestate,  leaving  a  wife  and  several 
young  children,  who  continued  to  live  together  and  carry  on 
the  farm  and  keep  possession  of  all  the  personal  estate  of 
the  intestate,  without  any  division,  for  several  years ;  when 
the  widow  married  one  Oliver,  who,  after  that,  lived  with 
them  and  assisted  in  managing  the  furm^  and  together  with 
Roberts'  children,  used  rhe  horses,  stock  &c.,  as  a  man 
would  use  his  own  property — that,  among  other  articles  of 
property  owned  by  Roberts  at  his  death,  was  a  mare — that,  af. 
ter  his  marriage,  Oliver  put  the  mare  to  a  horse — that  she 
trought  a  colt,  the  bay  marc  sued  lor,  and  (he  colt  was  rais- 
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sed  on  the  plauMitiony  together  with  the  increase  of  the  o-  Dm*  184s 
ther  stock  left  by  Roberts,  all  of  which  was  used  by  Oliver    y.^ 
and  his  wife  and  step-children,  as  if  it  was  their  own  pro-       v 
perty— that  in  January,  1842,  the  defendant  seized,  and  con-    ^y- 
verted  to  his  own  use  by  selling,  the  bay  mare,  then  about 
four  years  old  and  worth  about  forty  or  fifty  dollars — that  in 
February,  1842,  the  plaintiff  was  duly  appointed  the  adminis* 
trator  of  Pierce  Roberts,  there  having  been  before  that  time 
no  administrator — that  the  plaintifi  then  notified  the  defen- 
dant of  his  appointment  as  administrator,  and  required  hkn 
to  give  up  the  mare  er  pay  her  value,  which  he  declined  do- 
ing.   The  defendant  proved  that,  as  constable,  he  had  a 
judgment  and  execution  against  Oliver  and  bad  levied  upon 
the  mare  as  the  property  of  Oliver. 

The  court  charged,  that  when  a  man  died  intestate,  altho' 
no  administrator  was  appointed  and  the  property  went  into 
the  possession  of  the  next  of  kin,  still  the  legal  title  did  not 
vest  in  them,  and  they  acquired  no  such  interest  as  was  lia- 
ble to  execution  ;  and,  if,  alter  the  expiration  often  or  twelve 
years,  an  administrator  was  appointed,  the  legal  title  wasr 
then  in  him,  and  related  back  to  the  death  of  the  iutestate, 
whom  he  represented,  and  he  had  a  right  to  require  the  next 
of  kin  to  deliver  to  him  such  of  the  property  as  they  had 
in  possession,  though  they  had  been  in  possession,  claiming 
it  as  their  own,  during  all  the  intermediate  time — that  they 
could  not  acquire  title  by  the  statute  of  limitations,  because 
their  possession  was  not  adverse,  and  there  was  no  person  to 
sue — tbaty  after  the  administrator  had  taken  the  property  and 
paid  the  debts,  if  any,  he  was  then  to  deliver  it  to  the  next 
of  kin,  in  the  due  course  ot  his  administration,  when  the  le- 
gal title  would  vest  in  them.  The  Court  further  charged, 
that,  in  this  case,  the  mare  in  question,  being  a  colt  of  the 
mare  belonging  to  Roberts,  though  foaled  several  years  after 
bis  death,  was  subject  to  the  same  rule ;  for,  in  legal  con- 
templation, the  ownership  of  the  mother,  at  the  time  she  had 
the  colt,  was  in  the  administrator — that  Oliver,  marrying  the 
widow,  succeeded  to  her  rights  and  took  her  place,  as  one  of 
the  distributees,  and  was  subject  to  the  same  rule  that  would 
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Whit 


Dee.  1843  have  applied  to  the  widow,  if  she  had  not  married — that  the 
'defendant,  as  constable,  represented  the  rights  of  the  creditor, 
and  was  entitled  to  the  interest  of  Oliver,  provided  it  was 
^^'  subject  to  execution  ;  but  Oliver's  interest  wps  not  subject  to 
execution,  c<nd  the  constable  was  placed  in  (hefsame  situa- 
tion in  regard  to  the  legal  title  of  the  administrator,  as  Oli- 
ver would  liave  beeTr,  or  as  the  widow  would  have  been,  had 
she  remained  single.  The  defendant's  counsel  moved  the 
Court  to  diarge  the  jur7,  that  Oliver's  being  in  possession 
and  using  the  property  as  his  own,  so  as  to  give  him  a  false 
credit,  was  a  fraud  upon  his  creditors  and  made  the  property 
liable.  The  Court  revised  so  to  charge,  because  there  was 
nothing  to  divest  the  legal  title  of  the  administrator  or  to 
prevent  him  from  asserting  it. 

There  was  a  verdict  for  the  plaintiff,  and  a  new  trial  hav- 
ing been  refused,  the  defendant  appealed. 

No  counsel  appeared  for  either  party  in  this  court. 

Daniel,  J.  We  have  examined  the  opinion  given  in  this 
case  by  his  Honor  in  the  court  below,  and  it  seems  to  us 
that  it  is  correct  in  law.  We  therefore  adopt  it  as  the  opin- 
ion of  this  Court.    The  judgment  must  be  affirmed. 

Per  Curiam,  Judgment  affirmed. 


STATE  vs.  MONTREVILLB  PATTON  AND  0THER8. 

The  Boncombe  Turnpike  Company  are  bound  by  their  charter  to  keep  their 
road  in  good  repair,  and  arc  indictable  if  the  road  is  sufTcred  to  become  ruin- 

COS, 

The  President  and  Directors  of  the  Company  are  bound  to  exert  all  their  pov- 
ers  and  apply  all  tlieir  means,  as  such  officers,  to  the  keeping  of  the  road  in 
order,  and,  for  a  default  in  the  performance  of  this  public  duty,  ar«L  iiable  to 
indictment. 

Where  a  particular  class  of  persons,  other  than  the  public  oyeneers  of  roads 
are  indicted  for  not  keeping  a  road  in  order,  the  indictment  shoukl  contain 
an  averment,  '<  that  it  was  their  duty  and  of  right  they  ought  to 
have  kept  the  said  road  in  repair;"  otherwise,  judgment  will  be  arrested. 

Appeal  by  the  defendants  from  the  Superior  Court  of  Law 
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of  Henderson  county,  at  Fall  Term,  1843,  his  Honor  Judge l>ec-  18^3 
DrcK  presiding,  Tt^ 

The  defendants  were  tried  upon  the  following  indictment        * 
to  wit:  P»"^"- 

"State  of  North  Carolina,  )         Superior  Court  of  Law, 

Henderson  county.         \  ^*'        Pall  Term,  1843. 

^  The  jurors  lor  the  State  upon  their  oath  t)re$eut  that 
Mont.  Patton,  President,  and  James  W.  Patton  and  Wro. 
W.  Davie,  Directors  of  the  Buncombe  Turnpike  Road,  lately 
of  the  county  of  Henderson,  on  the  first  day  of  March,  ia 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-  ^ 
twO|  and  for  a  long  time  both  before  and  since  that  day,  to 
wit,  for  six  months,  being  President  and  Directors  of  that 
part  of  the  public  Buncombe  Turnpike  Road,  leading  from 
the  Tennessee  line  by  Asheville  and  Uendersonvilie  to  the 
South  Carolina  line,  which  lies  between  Big  Mud  creek  and 
the  South  Carolina  line,  in  the  county  aforesaid,  negligently 
did  permit  the  said  public  road,  of  which  they  were  Presi- 
dent and  Directors  as  aforesaid,  in  the  county  aforesaid,  to 
become  ruinous,  miry,  broken  and  in  great  decay  for  want 
of  due  reparation  thereof,  and  the  same  so  to  be  and  remain 
during  all  the  time  aforesaid  negligently  did  permit  and  still 
do  permit,  to  thegrcat  damage  and  common  nuisance  of  all 
the  citizens  of  the  State  and  others  the  same  road  passing,  a- 
gainst  the  form  of  the  statute  in  such  case  made  and  provid- 
ed, and  against  the  peace  and  dignity  of  the  State." 

The  defendants  pleaded  not  guilty.  On  the  trial,  the  State 
proved  the  road  to  be  out  of  proper  order,  and  it  remained 
so  for  a  considerable  time.  The  defendants'  counsel  contend- 
ed that  the  President  and  Directors  were  not  liable  to  indict- 
ment for  sufTering  their  road  to  be  out  of  repair— that  they 
were  only  amenable  to  the  Legislature  for  anv  omission  of 
the  duties  imposed  on  them  by  their  charter,  and  prayed  the 
court  so  to  instruct  the  jury.  The  court  declined  to  give  the 
instruction  prayed  for,  blit  charged  ihe  jury,  that  the  defen- 
dants were  subject  to  indictment,  and,  if  thuy  believed  the 
evidence,  the  defendants  were  guilty  as  charged.  The  jury 
found  the  defendants  guilty,  and,  a  new  trial  having  been 
moved  for  and  refused,  they  appealed. 

2 
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Dec.  1813     y^g  Miomet/  General,  for  the  State,  contended  that  the 

^^to     President  and  Directors  were  indictable,  and  that  the  indict- 

▼       ment  well  laid  the  offence  ;  and  cited  Raleigh  and  Oaston 

Patton-jj^j.^  jj^^j  ^g  Darw,  2  Dev.  <fc  Bat.  451,  and  2  Rev,  Stnt. 

pages  423, 424.      He  also  commented  on  the  case  of   The 

State  vs.  Commissionera  of  Halifax,  4  Dev.  343. 

Mexander  and  John  H.  Bryan  insisted,  in  arrest  of  jud<r. 
inent.  that  it  did  not  appear  irom  the  indictment,  being  no 
.  where  alleged  therein,  that  it  was  the  duty  of  the  President 
and  Directors  to  repair  the  road ;  and,  2dly,  that  it  should 
have  been  charged  in  the  indictment,  to  make  them  responsi- 
ble, that  they  neglected  to  levy  tolls  or  call  out  the  hands,  as 
authorised  by  law,  for  the  purpose  of  keeping  the  road  in  re- 
pair. They  cited  The  State  vs.  The  Justices  of  Lenoiif, 
4  Hawks  194 ;  State  vs.  CommisB^rs  of  Halifax,  4  Dev. 
345  ;  and  State  ys.  King,  3  Ired.  411. 

Daniel,  J.  The  defendants  are  charged  in  the  indict- 
ment, that  they,  being  the  President  and  Directors  of  that 
part  of  the  public  Buncombe  Turnpike  road,  leading  from 
the  Tennessee  line  to  the  South  Carolina  line,  which  lies 
between  Big  Mud  creek  and  the  South  Carolina  line,  in  the 
county  ot  Henderson,  did  negligently  permit  the  said  public 
road,  of  which  they  were  President  and  Directors,  in  the 
county  aforesaid,  to  become  ruinous,  &c.  against  the  form  of 
the  statute,  &c. 

There  is  a  statute  (2  Rev.  Stat.  p.  418)  incorporating  a 
company  under  the  name  and  style  of  the  "  Buncombe  Turn- 
pike Company,"  for  the  purpose  of  wiaking  a  turnpike  road 
from  the  Saluda  Gap  to  the  Tennessee  line.  The  9th  section 
of  the  act  declares,  that  the  road  shall  be  a  public  highway. 
The  13lh  section  directs,  that  all  hands  liable  to  work  on 
loads,  residing  within  two  miles  on  either  side  of  the  said 
turnpike  road,  shall  be  liable  to  do  six  days  work,  ineachand 
every  year,  on  the  said  turnpike  road,  under  the  direction 
of  the  President  and  Directors  of  the  said  Company  ;  and 
the  hands  as  aforesaid,  when  warned  to  work  on  the  said 
road,  shall  be  liable  to  the  same  fines  and  penalties  for  neg- 
lect, as  persons  failing  to  work  on  public  roads  in  this  State. 
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We  think  it  was  the  duty  of  the  Buncombe  Turnpike  Com-  Dec  I84a. 
pany  to  keep  up  the  road,  and  that  therefore  the  corporation      g^j^JT" 
is  liable  to  an  indictment,  if  the  road  be  suffered  to  become        7 
ruinous.     Any  default  in  those  bound  to  repair  pnblic  high-    "****"*• 
vrnjSf  may  be  redressed  by  criminal  prosecution.    3  Chit. 
Crim.  Law  566.     Hawkins'  P.  C.    B.  l.ch.  7^,  s.  1.      We 
also  ttiink  that  the  individuals,  who  haye  been   indicted, 
were  bound,  by  ?irtue  of  their  offices,  faithfully  to  exert  all 
their  powers  and  apply  all  their  means,  as  such  officers,  to 
the  keeping  of  the  road  in  order;  and  that  for  a  default  in 
this  public  duty  they  were   liable  to  indictment.      But  as 
they  were  not  absolutely  bound  to  keep  up  the  road,  they 
cannot  be  charged,  merely  because  the  road  has  become  ruin- 
ous.   Besides,  if  they  were  so  liable,  the  indictment  ought 
to  have  shewn  how  that  liability  was  thrown  upon  them.  la 
England  we  see;  that,  where  a  public  statute  chariges  the 
common  law  duty  of  the  parish  to  a  particular  class  of  per- 
sons to  keep  in  repair  a  public  highway  where  that  particu- 
lar class  of  persons  are  indicted  for  neglect  of  duty,  the  in- 
dictment contains  an  averment,  that  it  was  ^'-  their  duty  and 
of  right  they  ought  to  have  kept  the  said  road  in  repair,  &c." 
3  Chit.  Crim.  Law.  584.  JCote  C.    There  is  no  such  avejr- 
ment  in  the  present  indictment. 
We  are  of  opinion  that  the  judgment  must  be  arrested. 

P&R  Curiam,  Judgment  arrestee). 


THE  STATE  TO  THE  USE  OF  SAMUEL  BAILEY  m.  GABRIEL 
WASHBURN  AND  OTHERS. 

The  CoDnty  Court  u  the  proper  judge  of  the  return  of  the  election  of  a  con* 
Btoble,  and  ita  adjudication  thereon,  while  it  remains  in  force,  cannot  be 
questioned. 

In  such  a  case  parol  evidence  cannot  be  receiTed  to  ahew  that  In  fact  no  eleo« 
tion  took  place. 

Appeal  from  the  Superior  Conrt  of  Law  of  Rutherford 
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Dec.  1 843.  county,  at  Fall  Term,  1843,  his  Houor  Judge  Dick  presid- 

V  This  was  an  action  of  debt  on  the  bond  of  Gabriel  Wash" 

Waehbom  burn,  as  a  constable  for  the  coiirily  of  Rutherford  for  the 

year  1839.  The  following  is  n  copy  of  the  bond  declared  on: 

Slate  of  North  Carolina,  ) 
Rutherford  county,      )  *^' 

Know  all  men  by  these  presents,  that  we,  Gabriel  Wash- 
burn, (naming  the  sureties)  are  held  and  firmly  bound  unto 
the  State  of  North  Carolina  in  the  sum  of  four  thousand  dol- 
lars, for  the  which  payment  well  and  truly  to  be  made  and 
done,  we  bind  ourselves,  our  heirs,  (kc.  Given  under  our 
bands  and  seals,  this  I5lh  January,  1839. 

The  condition  of  the  above  obligation  is  such,  that,  where- 
as the  above  bounden,  Gabriel  Washburn,  is  the  day  of  the 
date  appointed  to  act  a?  constable  for  the  county  aforesaid  : 
now  if  the  said  Gabriel  Washburn  shall  well  and  truly  exe- 
cute his  office  agreeably  to  law,  and  will  diligently  endeav- 
or to  collect  all  claims  put  into  his  hands  for  collection,  and 
faithfully  pay  over  all  sums  thereon  received  with  or  with- 
out suit,  unto^the  persons  entitled  to  receive  them — then  the 
above  obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  virtue. 

[Signed  and  sealed  by  G.  Washburn  and  his  sureties.] 

The  defendant  pleaded  the  general  issue,  conditions  per- 
formed, and  conditions  not  broken.  On  the  trial  the  plain- 
tiff, after  proving  the  signing  and  sealing  of  the  bond  by  the 
defendants,  offered  in  evidence  a  copy  of  the  record  of  the 
Court  of  Pleas  and  Quarter  Sessions  of  Rutherford  county, 
in  the  words  following,  to  wit; 

"  January  Court,  1839.  Tuesday,  January  15th.  Court 
met  according  to  adjournment. 

)  R.  K.  Wilson, 
Present,  >  Green  B.  Palmer, 

)  Greenbury  Griffin,  Esquires. 

<•  Gabriel  Washburn  having  been  elected  in  Captain  Esk- 
ridge's  company,  came  into  court  and  gave  bond  to  North 
Carolina  in  $1000,  with  Benjamin  Washburn,  Josiah  Mc- 
Entire,  Joseph  Magness,  Goodsbury  Dycus,  Abram  Collins, 
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jn  and  Thomas  J.  Lackey  for  bis  securilies,  and  then  h6l>^  1848. 
was  duly  sworn."  "^ut^" 

The  defendants  objected  that  it  did  not  appear  from  the  said  ▼ 
record  that  Washburn  had  been  elected  by  the  voters  in  a^*^^"™' 
captain's  district,  and  it  did  appear  from  the  record  that  only 
three  magistrates  were  present  in  court  when  the  said  bond 
was  executed,  and  therefore  Washburn  could  not  have  been 
regularly  appointed.  The  courts  being  of  opinion  that  the 
record  was  sufficient,  overruled  the  objection. 

The  defendant  then  proposed  to  prove,  that  no  election  for 
constable  in  fact  took  place  in  Captain  Gskridge*s  company 
in  the  year  1839.     'I'he  Court  rejected  this  evidence. 

The  jnry  under  the  charge  of  the  Court  rendered  a  ver- 
dict for  the  pliiintiflr,  and  a  new  trial  being  refused,  the  de- 
fendant appealed. 

Hoke  for  the  plaintiff  contended  that  it  was  the  province 
of  the  County  Court  to  judge  from  the  returns  who  ^as  e- 
Iccted  constable  in  any  Captain's  district,  and  having  ad- 
judged that  matter,  they  must  be  held  to  have  acted  regular- 
ly, and  their  determination  could  not  be  impeached  in  any 
collateral  controversy.  And  8d!y.  That  parol  evidence  was 
iuadmissible  to  contradict  or  alter  the  record. 

D.  F.  Caldwell^  J.  O.  Bynum  and  J.  H.  Bryan  for  tb6 

defendants. 

Gaston,  J.  By  the  act  concerning  Constables,  Ist  Rev< 
Stat.  ch.  24,  it  is  directed,  that  tlie  inhabitants  of  each  cap- 
tain's company  in  the  county  shall  elect  a  suitable  piirson  to 
act  as  constable  for  the  succeeding  year,  and  on  return  of 
such  election  being  made  under  the  certificate  of  the  judges 
of  the  election,  the  County  Court  shall  proceed  to  qualify  (ha 
person  so  returned  as  constable,  and  take  the  bond  prescribe 
cd  by  law  for  the  faithful  execution  of  his  duty.  It  was  ob« 
jected  OH  the  trial  in  this  case  that  the  court  had  no  authori- 
ty to  take  the  bond  declared  on,  because  it  did  not  appear 
that  the  judges  of  the  election  had  made  return  to  the  said 
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Bee.  i84fr  court  that  Gabriel  Washburn  had  been  elected  by  the  inhab^ 
""^J^  itants  or  qualified  voters  in  a  captain's  district.  This  objec- 
▼  tion  was  overruled  by  his  Honor,  and,  as  we  think,  proper- 
WaAbafn.)y  The  County  Court  is  the  proper  judge  of  the  return, 
and  hs  adjudication  thereon,  while  it  remains  in  force,  can- 
not be  questioned.  The  record  of  the  County  Court,  which 
was  given  in  evidence,  sets  forth  that  "  Gabriel  Washburn 
having  been  elected  in  captain  Eskridge's  company,  came  in- 
to court  and  gave  a  bond  to  North  Carolina  in  $4000  &c.  and 
then  he  was  duly  sworn.''  This  is  an  adjudication,  that 
said  Washburn  was  ehcieijnnd  of  course,  that  he  was  elected 
in  due  form,  by  those  who  had  the  right  to  etect.^  There 
tnighi  have  been  a  more  plausible  e^tception  taken  to  tlie 
sufficiency  of  the  record  as  set  forth,  viz.  that  it  does  not 
show  to  what  office  he  was  elected.  Whether  this  would  or 
would  not  be  obviated  by  reference  to  the  bond,  in  which 
the  oQice  is  distinctly  set  forth,  or  to  the  law,  which  author- 
ises no  other  elections  in  captain's  districts  but  those  of  con- 
stables, we  need  not  enquire  ;  because  the  precise  exception 
is,  that  it  did  not  appear  bi/  whom  he  was  elected.  It  is 
exceedingly  probable^  that  no  more  of  the  record  was  set 
forth  in  the  case  than  was  sufficient  to  present  the  exception 
taken  by  the  defendants,  and  that  the  context  of  the  record 
would  have  shpwn  with  sufficient  distinctness  the  office  to 
which  he  was  elected. 

The  court  having  overruled  this  exception,  the  defendants 
then  offered  to  shew  by  parol  evidence,  thai  an  election  had 
imH  in  fact  been  made  of  a  constable  in  Captain  Eskridge'is 
company,  which  evidence  the  court  rejected.  We  think 
that  the  evidence  offered  was  properly  rejected.  The  au- 
thority Of  the  court  to  take  the  t>ond  does  not  depend  upon 
the  fact  that  an  election  had  been  nnade,  but  that  it  doth  so 
appear  to  them  upon  the  return  of  judges  of  the  election.—* 
He,  who  claims  to  be  constable  because  of  such  return,  and 
those,  who  become  the  bondsmen  of  him  who  so  claims^ 
will  not  be  released  from  their  obligation,  by  shewing  that 
be  had  availed  himself  of  a  false  return  to  obtain  induction 
into  office. 
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There  is  no  allegation  of  any  other  error  on  the  part  o{^^^  ^843, 
the  appellaHtSi  and  the  judgment  must  be  affirmed. 

P£B  Curiam.  Judgment  affirmed. 


JOHN  MILLED  M.  HENRY  HEART. 

In  a  proceeding  under  the  Prooesnontng  act  where  the  proceeaioner  hUlT  beeil 
•topped  in  ranning  the  lines  bj  a  party  claiming  the  land,  it  ia  not  neceeea- 
ry  to  shew  that  each  party  had  previous  notice  that  the  lines  were  about  to 
be  run. 

The  report  of  a  proceeaioner  that  he  has  been  stopped  bj  a  party  in  running  a 
disputed  line,  constitutes,  between  the  pariiea  daimitig  and  disputing  that 
line,  a  cause  of  record,  and  each,  without'  further  notice,  must  be  presumed 
to  know  what  is  judicially  done  therein. 

An  objection  to  any  of  the  commissioners  appointed  by  the  court  is  in  the  na- 
ture of  a  challenge,  and  should  be  brought  forward  when  the  appointioient' 
is  about  to  be  made. 

The  adjudication  of  the  commissioned  afiBscts  only  the  rights  of  the  partiea 
contesting. 

The  cases  of  1  Hay.  405v     Wikvn  ▼  Shuford,  3  Murph.^M, 

and  Carpenter  ▼  ffkitworth,  3  Ired.  304,  cited  and  approved. 

Appeal  from  an  interlocutory  judgment  of  the  Superior 
Court  of  Law  of  Davidson  county,  at  Fall  Term,  1843,  his 
Honor  Judge  Manly^  presiding. 

At  February  Term,  1843,  of  Davidson  County  Court, 
Azariah  Williams,  processioner  for  the  said  county,  made  a 
report  to  the  said  court,  setting  forth,  that,  being  called  on 
to  procession  the  land  of  John  Miller,  (the  present  plaintiff,) 
he  did,  on  the  2d  of  February,  1843,  after  it  tiad  been  certi- 
fied to  him  that  due  notice  hud  been  given,  commence  <<on 
the  east  bank  of  the  Yadkin  at  a  hickory  stump,  then  run 
thence  North  eighty-five  degrees  East,  forty  chains  twenty- 
one  links  to  a  black  oak,  Bonner's  corneri  then  North  two  and 
an  half  degrees  West,  sixty-five  chains  efglity-five  links  to  a 
post-oak,  and  then  was  about  to  proceed  to  run  South  eighty- 
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Dec.  i843.cight  degrees  West,  seventy-eight  chains  to  a  whiteonk  on 
^TJT.       the  bank  of  the  Yadkin,  and  was  forbidden  to  proceed  any 
V       farther  by  Henry  Heart,  ((he  present  defendant ;)  said  Heart 
Heart    contends  that  the  land  is  his — that  it  runs  from  the  post  oak 
Sonth  eighty-seven  and  an  half  degress  West,  fifteen  chains, 
thence  South  j  consequently  the  lines  remain  in  dispute." — 
Upon  this  return  of  the  proccssioner,  the  County  Court,  at 
that  term,  ordered  a  writ  to  issue,  and  the  same  issued  ac- 
cordingly, directed  to  the  sheriff,  which,  after  reciting  that 
the  said  processioncr  "  had  made  a  report  to  the  court  that  he 
was  called  on  to  procession  the  land  of  John  Miller  on  the 
2d  of  February,  1813,  and   was  stopped  by  Henry  Heart, 
wfien  about  to  run  from  a  post  oak  South  eighty-eight  West, 
seventy-eight  chains  to  a  white-oak  on  the  bank  of  the  Yad- 
kin," commanded  the  sheriff  to  summon  five  persons  there- 
in named,  <*  as  commissioners  to  attend  with  the  procession- 
er,  and  run  and  settle  said  disputed  line."     At  the  succeed- 
ing term,  the  commissioners  made  a  report  to  the  said  court 
under  their  signatures  and  seals  in  the  words  following,  viz. 
"State  of  North  Carolina,    ) 

Davidson  County.  \  **" 
In  obedience  to  an  order  of  Davidson  County  Court,  made 
at  February  Term,  in  the  year  eighteen  hundred  and  forty- 
three,  appointing  the  undersigned"  (here  setting  out  the 
names  fully)  "freeholders  of  the  said  county  to  proceed  with 
the  proccssioner  of  said  county,  Azariah  Williams,  to  estab- 
lish the  line  of  land  in  dispute  between  John  Miller  of  the 
one  part  and  Henry  Heart  of  the  other  part,  do  report  that 
we  proceeded  with  Azariah  Williams,  proccssioner  as  afore- 
said, who  had,  when  processioning  said  land,  been  forbidden 
by  Henry  Heart,  and  on  the  eighth  day  of  March,  in  the 
said  year  1843,  we  commenced  at  a  post  oak,  where  said 
Williams  was  stopped  by  said  Henry  Heart  when  proces- 
sioning said  land,  running  thence  South  eighty-eight  de- 
grees West,  seventy-eight  chains  and  forty-two  links  to  the 
Yadkin  River  bank  to  a  white-oak,  and  we  did  possession 
and  establish  the  line  in  dispute  between  the  said  parties  as 
above  set  forth,  and  did  establish  the  said  line  as  the  said 
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Jbhn  Miller  did  contend  should  be  bet^^een  hioa  and  Henry  ^^^  ^^^* 
Heart,  all  the  parties  being  present  at  the  said  procession-  "^yj^^ 
ing  and  establishing  said  line,  and  aAer  hearing  all  the  ▼ 
allegations  and  proofs  oRered  by  both  parties,  we  became  ""^ 
fully  satisfied  the  line  and  boundaries  of  said  land  Were  as 
above  set  forth,  and  we  establish  them  accordingly,  this  the 
eighth  day  of  March,  in  the  year  eighteen  hundred  and  for- 
ty-three. Given  under  our  hands  and  seals."  To  this  re- 
port the  defendant  in  the  County  Court  filed  the  following 
exceptions:  First.  No  sufficient  and  legal  notice  was. 
served  upon  the  deiendant,  previously  to  proceedings  by 
processioneri  when  said  processioner  was  stopped  and  for- 
bidden  to  proceed  by  said  defendant.  Secondly;  the  names 
of  the  persons  making  the  report  are  not  the  same  as  the 
names  of  the  persons  to  whom  the  commission  was  directed. 
Thirdly;  commis<iioners  Clouse  and  Douthat  are  relations 
of  the  plaintiff,  and  therefore  incapacitated  to  act  as  jurors 
in  the  case.  Fourthly;  no  notice  was  given  to  the  defend- 
ant that  the  processioner  and  commissioners  were  about  to 
procession  the  land,  or  that  a  commission  to  that  intent  had 
issued.  Fifthly;  the  report  is  ambiguous  and  inconsistent, 
stating  at  one  time  that  the  commissioners  had  established 
the  line  in  dispute  to  be  78  chains  and  42  links  in  length, 
and  again,  "that  they  did  establish  the  said  line  as  the  said 
Miller  did  contend,"  whereas  it  appears  by  the  report  of  the 
processioner  that  the  line  claimed  by  the  said  Miller  was 
78  chains  in  length.  Sixthly ;  that  the  commissioners, 
having  established  neither  the  line  claimed  by  the  plaintiff 
nor  that  claimed  by  the  defendant,  the  court  would  not  know 
to  which  party  to  adjudge  costs.  SecentMy;  that  the  com- 
missioners, instead  of  processioning  the  line  as  ordered  by 
the  court,  have,  as  their  report  shews,  mete\y  possessioned 
it,  and  without  suggesting  any  possible  meaning  of  the  lat- 
ter expression,  the  defendant  insists  that  it  cannot,  by  any 
oonstruction,  be  held  to  indicate  a  compliance  with 
their  commission.  Eighthly;  that  the  entire  proceedings 
oo  the  part  of  the  plaintiff  have  been  illegal,  null  and  void, 
and  that  the  report  of  the  commissioners  is^illegal  and  in- 
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Dec  1S43.  sufficient  both  in  form  and  substance.    Ninihly ;  that  legal 

"TJJTJJ^^  owners  of  the  land  in  dispute,  to  wit,  the  heirs  of  Robert 

V       Williams,  have  had  no  notice  of  any  part  of  the  proceed- 

^^'^    ings.     Tmthlyi  that  the  processioner,  in  his  report,  did  not 

set  torth  the  lines  in  dispute,  nor  the  circumstances  under 

which  the  dispute  arose. 

These  exceptions  were  all  overiuled  by  the  County  Court, 
and  the  report  confirmed.  The  defendant  thereupon  ap- 
pealed to  the  Superior  Court,  where,  upon  argument,  the 
ifeport  was  ordered  to  be  set  aside,  and,  from  this  order,  the 
plaintiff,  by  permission  of  the  Superior  Court,  appealed  to 
this  court. 

Mendenhall  for  the  plaintiff. 

Boyden  tor  the  defendant,  cited  the  case  of  Carpenter  v 
WhitwoTlhj  3  Ired.  Rf  p.  204. 

Gaston,  J.  This  case  has  been  submitted  here  upon  the 
exceptions  taken  in  the  County  Court,  and  we  have  accord- 
ingly examined  them.  Several  of  these  create  no  difficulty, 
and  may  readily  be  disposed  of.  Among  these  are  iho  first 
and /owr/h,  which  except  to  the  said  report,  the  j^r«/,  be- 
cause it  does  not  appear  that  previous  legal  notice  was  given 
to  Heart  to  attend,  at  the  time  when  the  processioning  was 
first  attempted,  and  the  processioner  forbidden  by  him  to 
proceed  ;  and  the/oi/H/t,  that  it  does  not  appear  that  legal 
notice  was  given  to  him  to  attend  the  commissioners,  when 
about  to  procession  under  the  order  of  court,  or  that  he  had 
knowledge  of  the  issuing  of  the  commission.  It  is  a  plain 
principle  of  law  founded  on  reason,  that  when  a  person,  en* 
titled  to  notice  of  any  judicial  proceeding,  actually  attends 
thereat  and  takes  no  exception  for  want  of  notice,  he  waives 
all  objection  for  the  want  or  insufficiency  thereof.  A  volun- 
tary appearance  saves  the  necessity  of  service  of  process.  1 
Hay.  405.  As  to  the  knowledge  of  the  issuing  of  the  com- 
mission, the  report  of  the  processioner,  that  he  had  been 
stopped  by  the  defendant  in  running  the  disputed  line,  con- 
stituted between  the  parties  claiming  and  disputing  that  line, 
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a  cause  of  record,  and  each  must  be  presumed  to  knowDecV,i84d 
what  is  judicially  done  therein.  Wilson  v  Shuford,  3 "~~  ' 
Mur.  504.  Carpenter  V  Whiiworth,  3  Ired.  20i.  The  /^ 
second  exception,  for  that  the  report  is  not  made  by  the  per-  Heart 
sons  named  in  the  commission,  is  altogether  unfounded  in 
fact.  The  persons  named  in  the  commission  and  those 
named  in  the  report  are  identical ;  and  the  only  pretext  for 
the  exception  is,  that  one  of  them,  "Henry  Eakley,''did  not, 
iu  attaching  his  signature  to  the  report,  write  his  christian 
name  at  full  length.  The  third  and  ninth  exceptions  are 
untenable,  for  they  are  not  shewn  to  be  founded  in  fact.— 
The  third  is,  for  that  two  of  the  commissioners  were  of  kia 
to  the  plainti/r,  and  the  ninth,  for  that  the  legal  ownership 
of  the  lands  in  dispute  was  in  the  heirs  of  Robert  Williams, 
and  they  had  no  notice  of  the  proceedings.  Now  of  either 
of  these  allegations  no^evidence  was  offered,  nor  was  either 
of  (he  exceptions  supported  by  affidavit.  But,  besides,  the' 
matter  of  the  third  exception,  which  is  in  the  nature  of  a 
challenge,  ought  to  have  been  brought  forward  when  the 
appointment  of  commissioners  was  made ;  and  as  to  the  ob« 
jection  made  in  the  ninth  exception,  it  is  enough  that  before 
the  processioner  the  defendant  claimed  the  land  to  be  his, 
and  the  adjudication  of  the  commissioners  affects  only  the 
rights  of  the  parties  contesting.  The  seventh  exception  isi 
for  that  the  commissioners,  instead  of  reporting  that  they 
had  processioned  the  line  in  dispute,  reported  that  they 
had  possessioned  the  same.  We  have  no  hesitation  in  over- 
ruling this  exception.  The  context  puts  the  meaning  be- 
yond all  doubt.  That  shews  that,  in  obedience  to  the  order 
of  the  court,  they  proceeded  with  the  processioner  to  run  the 
line  from  the  post-oak  "South  eighty-eight  degrees  West 
seventy-eight  chains  and  forty-two  links  to  the  Yadkin  river 
bank  to  a  white  oak,  and  did  establish  the  line  in  dispute 
between  the  said  parties  as  above."  This  is  processioning, 
and  the  term,  to  which  objection  has  been  taken,  may  be  ra» 
jected  as  superfluous. 

The  remaining  exceptions,  which  need  not  be  separately 
considered,  present  the  material  enquiry,  whether  the  pro* 
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])eeV,i843ceeding8  set  forth  with  sufficient  certaiuty  the  matter  in  di»- 
«jjl^  *"  pute  between  the  contending  parties  and  the  finding  of  the 
▼        commissioners  thereon,  so  as  to  warrant  the  court  in  order- 
Heart     jjjg  jj^Q  gjjj^Q  jQ  jjg  recorded,  and  adjudging  costs  against  the 
party  failing  in  the  contest.      And  first  with  respect  to  the 
subject  in  dispute ;  are  the  respective  claims  and  allegations 
of  the  parties  so  stated,  that  it  may  plainly  appear  upon  what 
matter  they  are  at  issue  7    We  are  of  opinion  that,  although 
this  is  not  done  in  the  most  approved  form,  it  nevertheless 
appears  with  reasonable  certainty.      The  processioner   re- 
ports that  he  commenced  to  run  the  land  claimed  by  the- 
plaintiff  at  a  hickory  stump,  on  the  east  bank  of  the  riveri 
and  ran  out  the  first  line  therefrom  North  eighty-five  de* 
grees  East  (within  five  degrees  of  a  due  east  course)  forty 
chains  twenty-one  links  to  a  black  oak,  Bonner's  corner ;  that 
he  then  run  thence  a  second  line.  North  two  and  an  half  dc« 
•grees  West  (that  is,  very  nearly  north)  sixty-five  chains 
eighty  five  links  to  a  post>oak,  and  thus  far  it  appears  that 
there  was  no  dispute.      Ue  further  states,  that  he  was  then 
proceeding  to  run  the  third  line,  that  is  to  say,  from  the 
postoak,  South  eighty-eight  degrees    West  seventy-eight 
chains  to  a  whiteoak  on  the  bank  of  the  river — and  he  must 
he  understood  as  being  about  to  run  this  as  the  line  claimed 
by  Millerr— and  that  he  was  forbidden  so  to  do  by  the  defend- 
ant Heart,  who  "contended"  that  the  land  was  his,  that  t7 
runs  from  the  post-oak.   South  eighty  seven  and  a  half  de<- 
grees   West  filteen  chains,  thence  South.      Now  upon  this, 
we  think  it  manifestly  appears,  that  Miller  claimed  that  the 
third  IJDiB  of  his  tract  ran  from  the  post-oak  South  eighty- 
eight  degrjees  West  seventy-eight  chains  to  a  white-oak  on 
the  bank  of  the  river,  North  of  the  hickory  stump  his  begin- 
ning corner  on  the  river,  and  that  Heart  insisted  that  it  raa 
South  S7i  degrees  West  fifteen  chains  only,  and  thence  with* 
out  regard  to  the  river,  turned  off  to  the  South — and  that  the 
land  between  the  line  as  claimed  by  Miller  and  the  line,  as 
he  asserted  it  ought  to  run,  was  his.  Heart's  land.    These 
were  then  the  respective  allegations   of  the  parties  as  to  a 
dividing  line  between  them,  and  the  matter  in  issue  was, 
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which  ot  these  two  alleged  lines  was  the  true  one.    Thel>««- 1^^^. 
processioner  was  forbid  to  ran  the  line  as  claimed  by  the"^jjj^ 
plaintiff,  because,  by  so  doing,  the  defendant  alleged  that  the       ▼ 
processioner  would  go  upon  his  land,  for  that  it  (meaning       ***** 
the  line)  ought  to  run  a  different  course  and  distance,  viz. 
the  course  and  distance  insisted  on  by  the  defendant.    As 
technical  forms  are  not  required,  the  report  of  the  procession- 
er we  hold  to  be  sufficiently  certain.  ,  There  is  less  difficul- 
ty with  respect  to  the  report  of  the  commissioneis.    The 
only  objection  to  it,  except  the  hypercritical  one  before  no- 
ticed founded  on  the  substitution  of  the  word  ''  possession" 
for  "  procession,"  is,  that  they  make  the  distance  on  the  line 
from  the  post-oak  to  the  whiteoak,  claimed  by  the  plaintiff, 
forty-two  links  of  a  chain  greater  than  the  distance  which 
the  plaintiff  claimed  to  run,  in  order  to  reach  that  white-oak. 
This  affects  not,  in  the  slightest  degiee,  the  controversy  be- 
tween the  parties.    The  commissioners  have  established  the* 
line  as  claimed  by  the  plaintiff,  for  they  establish  the  same 
termini  and  the  same  course  to  be  the  termini  and  course 
thereof,  and  whether  the  distance  by  actual  measurement 
does  or  does  not  exceed  that  claimed  or  called  for,  torty-twp 
links  is  wholly  immaterial. 

Upon  the  whole  matter,  this  court  is  of  opinion,  that  there 
was  error  in  setting  aside  the  report  of  the  the  commission- 
ers, and  directs  this  to  be  so  certified  to  the  Superior  Court* 
The  defendant  must  pay  the  costs  of  the  appeal. 

Per  Curiam,  Ordered  accordingly. 
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ANN  DBVINEY  w.  JOHN  K.  WELLS,  BAIL  OP  A.  CROW. 

Dsc.  1843  ^  plaintUT,  having  recovered  a  judgment  against  the  principal,  issued  a  act,  fa.  a- 
-  gainst  his  bail.  On  the  return  of  the  set.  fa,  the  bail  pleaded  that  no  ea.  aa.  had 
issued  against  the  principal  and  the  issue  was  found  in  bis  favor.  The 
plaintiff  then,  after  the  expiration  of  some  years  from  the  rendition  of  the 
judgment  against  the  principal,  issued  another  aci.  fa,  against  the  bail,  to 
which  the  latter  pleaded  &e  statute  limiting  the  time  within  which  a  aci.  fa. 
shall  issue  against  bail.  Held  that  the  time,  during  which  the  former  procee- 
dings against  the  bail  were  pending,  should  not  be  deducted  from  the  con^ 
putatioa  q$  the  time,  within  which  the  jct/a..  was  (o  be  sued  out. 

Appeal  from  the  Superior  Court  of  Rutherford  County, 
at  the  Special  Term,  in  July,  1843,  his  Honor  Judge  Dick, 
presiding. 
^  This  was  a  scire  facias  against  the  defendant  as  bail  of 
one  Abraham  Crow.  It  appeared  that  the  plaintiff  at  the 
Fall  Term,  1834,  of  this  Court  reco\rered  a  judgment  against 
Abraham  Crow  for  the  amount  set  forth  in  the  scLJa.]  and 
that  the  defendant  had  become  the  bail  of  the  said  Crow  ; 
that  what  purported  to  be  a  cd*  sa,  had  issued  on  the  judg- 
ment against  Crow,  which  was  returned  "not  found;"  that 
on  the  lOth  of  January,  1837,  a  S2i  fa.  issued  to  subject 
the  defendant  as  bail  ;  that  on  the  return  of  the  same,  seve- 
ral pleas  were  pleaded  and  among  others  that  there  was  no 
ca.  sa. ;  that  the  case  came  on  for  trial  at  Fail  Term,  1838, 
when  the  set.  fa.  was  dismissed,  because  of  a  defect  in  the 
ca.  sa.i  the  jury  having  found  the  other  issues  for  the  plain- 
tiff. A  second  ca.  sa.  was  then  issued  and  returned  "  not 
found ;  "  whereupon  the  present  sci.  fa.  issued  on  the  6tli 
of  August,  1840,  returnable  to  the  Fall  Term,  at  which 
term  the  defendant  pleaded  nul  tiel  record,  no  ca.  sa.,  stat- 
ute of  limitations  and  iormer  judgment.  The  Court  ad- 
judged that  there  was  sucfi  a  record,  and  the  jury,  under 
the  char£:e  of  the  Courf,  found  the  other  issues  in  favour  of 
the  plaintiff.  It  was  insisted  on  the  trial  by  the  defendant's 
counsel,  that  the  dismission  of  the  first  sci.  /a.  was  a  final 
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judgment  and  bar,  and  also  that  the  proceedings  under  it  l>«c'r,i843 
did  not  prevent  the  operation  of  the  statute  of  limitations.  "^~Z"" 
The  Court,  being  of  opinion  that  neither  objection  would       v 
avail  the  defendant,  gave  judgment  for  the  plaintiff,  and       ^^  * 
the  defendant  appealed. 

No  counsel  for  the  plaintiff. 
Hoke  for  the  defendant. 

Daniel,  J.  The  act  of  Assembly  (Rev.  Stat.  c.  65,  s. 
16)  declares,  that  '<  no  scire  facias  shall  be  issued  out  or 
prosecuted  against  the  bail  of  any  defendant  to  any  writ 
or  action,  &c.,  but  within  four  years  after  the  rendition  of  a 
final  judgment,  or  the  entering  of  a  final  decree  in  the  ac- 
tion or  suit,  to  which  bail  is  or  shall  be  given."  Then  fol- 
low in  the  act  two  provisoes.  The  plaintiffs  case  is  not  em- 
braced in  either  of  them.  More  than  four  years  had  run, 
from  the  date  of  the  judgment  against  Crow,  the  principal, 
to  the  issuing  of  this  scire  facias  against  the  bail.  The 
time,  which  elapsed  pending  the  first  scire  facias^  we  think 
ought  not  to  have  been  stricken  out  of  the  computation  ;  be- 
cause the  first  scire  facias  was  not  determined  against  the 
plaintiff,  ^'either  by  nonsuit,  arrest  of  judgment  or  reversal 
for  error,"  the  only  cases  mentioned  in  the  17th  section  of 
the  act,  to  prevent  time  from  running  in  favor  of  the  bail. 
There  must  be  a  new  trial. 

Per  Curiam,  New  trial  awarded. 
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fiEN  ON  DEMISE  OP  JONATHAN  PACE  w.  JAMES  STATON. 

Dec.  1843  ^  poggesBion  of  twenty-one  years  under  colorable  title  and  under  known  and 
*"  ?i9ible  boundaries,  will  confer  a  good  title  and  bar  tbe  entry  of  any  person 
claiming  under  the  State,  without  any  refeience  to  tbe  period,  at  which  the 
person  so  entering  on  the  previous  poasessor  acquired  his  right  or  claim  un- 
der the  State. 
The  word  "  entiy  "  in  the  act  of  Assembly  (Ret.  Stat,  c  65,  s.  2)  means  an 
actual  entry  into  the  hnd,  as  the  exercise  of  a  right  under  a  valid  legal  title 
derived  from  the  State,  and  not  an  entry  in  a  public  office,  as  of  vacant  and 
unappropriated  land,  to  which  the  party  intends  to  perfect  a  title. 

Appeal  from  the  Superior  Court  of  Law  of  Henderson 
County,  at  Fall  Term,  1843,  his  Honor  Judge  Dick,  pre- 
siding. 

This  action  of  ejectment  was  instituted  on  the  3d  of  Feb- 
ruury,  1842,  and  the  plaintiff  claimed  title  as  follows  :  la 
November,  1815,  Moses  Martin  by  deed  conveyed  the  prem- 
ises, as  described  in  the  declaration,  to  (her  lessor  of  the  plain- 
tiff; and  he  immediately  entered  and  hath  retained  posses- 
sion ever  since  ;  except,  as  it  appeared,  that  at  the  time  of 
bringing  this  suit  the  defendant  had  taken  possession  of  a 
field,  part  of  the  land  so  conveyed  to,  and  possessed  by  the 
lessor  of  the  plaintiff. 

To  shew  the  title  in  himself,  the  defendant  produced  a 
grant  from  the  State  to  him,  dated  in  April,  1836,  for  that 
part  of  the  land  into  which  he  had  thus  entered.  And 
on  the  part  of  the  defendant  it  was  insisted,  that  the 
plaintiff  could  not  recover,  because  his  lessor  bad  not 
possession  of  the  premises  for  twenty-one  years  before  the 
issuing  of  the  grant  to  the  defendanti 

Of  that  opinion  was  the  Court  ahd  so  instructed  the  jury, 
who  gave  a  verdict  for  the  defendant,  and  from  the  judg- 
ment rendered  thereon  tbe  plaintiff  appealed. 

No  counsel  for  either  party  in  this  court,  x 

RuFFiN,  C.  J.    It  must  be  assumed  upon  the  case  as  sta- 
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ted,  that  the  defendaht,  did  not  take  possession  of  the  field  Pec  1843 
claimed  by  him  before  1842 ;  because  he  proved  no  posses-    p^^^ 
ffion  before  that  lime,  and  because  (be  decision  of  the  Court       v 
is  based  on  the  fact,  that  the  grant  issued  td  the  defendant  ®***^°' 
before  the  possession  of  the  plaintiff  had  continued  for 
twenty-one  years,  and  not  Upon  the  ground,  that  the  defen- 
dant had  entered  under  his  grant  before  the-expiration  of 
the  twenty-one  years.    In  that  we  think  the  opinion  deliv- 
ered by  his  Honor  is  erroneous.    It  the  truth  be,  as  it  is 
necessarily  to  be  inferred  here,  that  the  lessor  of  the  plain- 
tiff had  possession  for  twenty^  one  years,  under  colorable  ti« 
tie,  of  the  premises,  Under  known   and  visible  boundaries, 
before  the  defendant  entered,  then   the  title  of  the  lessor  of 
the  plaintiff  is  ratified,  confirmed,  and  declared  a  good  and 
legail  bar  to  the  entry  of  the  defendant  under  the  right  or 
claim  of  the  State,  by  the  express  words  of  the  act  of  1791 
(Rev.  Stat.  c.  65,  s.  2);  and  that,  without  any  reference 
whatever  to  the  period,  at  which  the  defendant,  thus  enter- 
ing oil  the  previous  possessQr,  acquired  his  right  or  claim 
under  the  State — in  other  words,  obtained  his  grant.     We- 
have  be^n  at  at  loss  to  conjecture  a  ground  for  the  construc- 
tion of  the  act,  which  was  adopted  in   the  Superior  Court. 
The  only  color  for  it,  that  has  been  suggested,  Is,  that  the 
"entry"  mentioned  in  the  act  and  thereby  barred  is  to  be 
understood  as  <<  an  entry  of  the  land  as  vacant;  "  and,  there- 
ibre,  that  making  such  au  entry  and  obtaining  a  grant  there- 
on, before  the  expiration   of  twentyone  years,  vest  in  the 
grantee  a  good  title,  provided  he  sue  for  or  take  possession 
of  the  land  within  seven  years  alter  the  grant.     But  that  is 
manifestly,  we  think,  a  mistake  of  the  sense  of  the  Legisla- 
ture.    The  term  "  entry  "  in  the  act  of  1791  means  precise- 
ly what  it  does  in  that  of  1715,  both  being  acts  far  quieting 
ancient  titles  to  lands,  and,  thus,  in  pari  materia.  In  the  act 
of  17l5  the  language  is,  that  no  preson,  v^ho  shaft  have  ti- 
tle to  lands,   <*  shall  thereunto  enter  or  make  claim  "  but 
within  sefven  years,  but  that  all  possessions,  held  without 
suing  such  claim  as  aforesaid,-  sharll  be  a  perpetual  bar  a- 
gainst  ail  persons :  which  .unquestiofiably  means  an  entry 
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Dec  i8i3into  the  land  or  a  taking  possession  thereof.  From  the  na- 
^^^  ture  of  the  subject,  the  same  word,  even  if  standing  alone^ 
¥  must  be  received  in  the  like  sense  in  the  latter  statute.  But 
the  context  puts  it  beyond  doubt.  The  subsequent  words, 
"under  the  right  or  claim  of  the  State,"  annexed  to  and 
qualifying  the  terra  "entry"  prove  the  act  to  mean  an  entry 
into  the  lands^  as  the  exercise  of  a  right  under  a  valid  legal 
title  derived  from  the  State,  and  not  an  entry  in  a  public  of- 
fice, as  of  vacant  and  unappropriated  land,  to  which  the  par- 
ty intends  to  perfect  a  title. 

Per  Curiam,  Judgment  reversed  and  venire  de 

novo. 


JAMES  HARPER  vs.  ELISHA  P.  MILLER. 

On  an  appeal  from  tbe  verdict  of  a  jury  in  the  County  Court,  asseesiflg  dam- 
ages for  the  erection  of  a  mill,  the  Superior  Court  has  a  right  to  permit  the 
Sheriff  to  amend  his  return  of  the  verdict  of  the  jury,  so  as  to  set  forth  that 
they  were  sworn  on  the  premises. 

In  the  case  of  a  petition  for  damages  caused  by  the  erection  of  a  mill,  under 
the  act  of  Assembly  (Rev.  Stat  c.  74)  when  there  have  been  a  verdict  and 
judgment  in  the  County  Court,  the  Superior  Court  has  no  right  to  dismiss 
the  appeal  of  either  party  therefrom^  because  of  irregularity  in  the  proceed- 
ings previous  to  the  verdict  or  in  the  verdict  itself.  The  trial  must  be  had 
in  the  Superior  Court,  as  prescribed  by  that  act. 

The  case  of  Barnard  v  Etheridge,  4  Dev.  396,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Caldwell 
County,  at  Pall  Term,  1843,  his  Honor  Judge  Dick  presi- 
Aing. 

The  plaintiff  filed  his  petition  in  the  County  Court  of 
Caldwell  County,  in  conformity  to  the  provisions  of  the  act 
of  Assembly,  "  concerning  Mills  and  Millers  "  (Rev.  Stat. 
o.  74),  in  which  he  represented  that  he  was  the  owner  of  a 
tract  of  land  and  a  mill— that  the  defendant  was  the  owne^ 


OF  NORTH  CAROLINA.  35 

of  aD  adjoiDiug  tract  and  of  a  mill  thereon  lower  down  the  Dec  1843. 
stream — and  that  the  defendant  raised  the  water  of  the~T^  ' 
stream  hy  reason  of  his  mill  daiii,  so  as  to  overflow  the  pe-  "^ 
titioner's  land,  and  submerge  the  water  wheel  of  the  petition-  ^^>^^ 
er's  mill ;  and  the  petitioner  prayed  that  the  Court  would 
direct  the  sheriff  to  summon  a  jury  to  go  upon  the  premises 
and  assess  bis  damages.  The  defendant  put  in  an  answer 
to  the  petition,  and  the  Court  ordered^  "  that  the  sheriff 
should  summon  a  jury  and  that  they  report  to  the  next 
term  according  to  the  act  of  Assembly."  To  the  next  term 
a  report  was  made  purporting  to  be  the  verdict  of  the  jury 
so  summoned,  wherein  they  assessed  the  damages  sustained 
by  the  petitioner  at  fifteen  dollfirs  per  year.  The  transcript, 
alter  setting  forth  these  matters,  then  proceeds  to  state, 
"  with  which  verdict  James  Harper  "  (the  plaintiff)  '*'  being 
dissatisfied  prayed  an  appeal  to.  the  Superior  Courts  which 
was  granted,  be  having  entered  into  bond  and  security  as  re- 
quired by  law.''  Upon  the  cause  being  carried  up  to  the 
Superior  Court,  a  motion  was  made  on  the  part  of  the  plain- 
tiff ta  amend  the  return  of  the  Sheriff,  setting  forth  the  ver« 
diet  of  the  jury,  so  as  to  shew  that  they  were  sworn  on  the 
premises,  and  the  Court  ordered  the  amendment  to  be  made; 
whereupon  the  defendant  prayed,  and  the  Court  gave  him 
leave,  to  appeal  from  this  interlocutory  order.  A  motioa 
was  then  made  by  the  defendant  to  dismiss  the  appeal,  be- 
cause the  verdict  of  the  jury  was  so  defective,  as  not  to  aa- 
thorise  a  judgment  in  the  County  Court,  from  which  the 
plaintiff  could  appeal,  and  thereupon  it  was  ordered  by  the 
Court  that  the  appeal  be  dismissed.  From  this  judgment 
the  plaintiff  appealed  to  this  Court. 

D.  F.  Caldwellf  Bynum,  and  /•  H.  Bryan  for  tho 
plaintiff. 

Alexander^  for  the  defendant. 

Gaston,  J.  There  is  no  error  in  the  order  from  which 
the  defendant  appealed.  The  Court  has  unquestionably 
the  power  to  make  the  amendment,  under  the  extensive 


Miller, 
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Dec.  1843.  grant  contained  in  the  first  section  of  the  act  "  Concerning 
"Harper^  the  amendment  of  process,  pleadings,  and  other  proceedings 
▼  at  law."  (Rev.  Stat.  c.  3.)  We  presume  that  they  exercised 
this  power  discreetly,  and  have  no  right  to  supervise  the  ex- 
ercise of  a  discretionary  power. 

With  respect  to  the  dismission  of  the  appeal  to  the  Supe- 
rior Court,  we  are  of  opinion  that  it  is  not  warranted  by 
any  sufficient  reason.  The  counsel  for  the  defendant  express* 
ly  waives  the  objection  that  no  formal  judgment  was  enter- 
ed up  in  the  County  Court,  if  the  verdict  can  be  deemed  such 
as  to  warrant  a  judgment  thereon.  In  waiving  this  objec- 
tion, he  not  only  conforms  to  the  well  known  indulgence, 
which  gentlemen  of  the  profession  uniformly  shew  to  the 
imperfect  records  of  our  County  Courts,  but  foregoes  no 
right  of  his  client,  however  technical,  for  it  has  been  long 
settled  in  this  State,  *<lhat  upon  a  verdict,  which,  connected 
with  the  pleadings,  authorizes  a  judgment,  and  where  no 
judgment  is  formally  entered,  the  courts  intend  such  a  judg- 
ment as  ought  to  have  been  rendered."  Barnard  v  Eiher- 
idge,  4  Dev.  296. 

It  remains  to  be  seen,  whether  the  verdict  was  so  defective 
as  not  to  authorize  a  judgment.  The  law  directs,  that  the 
jiiry  shall  assess  the  amount,  which  the  plaintiff  ought  an- 
nually to  receive  from  the  owner  of  the  mill,  on  account  of 
the  damages  by  the  petitioner  sustained.  Surely  this  is  dis* 
tinctly  done,  when,  after  setting  forth  that  they  were  appoint- 
ed to  assess  the  damages  between  James  Harper,  plaintiff, 
and  Clisha  P.  Miller,  defendant,  they  report  that,  in  per- 
formance of  that  duty,  they  assess  the  damages  sustained  by 
James  Harper  at  fifteen  dollars  per  year.  To  every  fair  in- 
tendn>ent  this  is  a  verdict  that  the  plaintiff,  Harper,  receive 
from  the  defendant,  Miller,  annually  the  sum  of  fifteen  dol- 
lars, on  account  ol  the  damages  sustained  by  the  plaintiff. 

It  is  to  be  rerparked,  too,  that  no  exception  was  taken  by  ei- 
ther party  in  the  County  Court  to  the  form  of  the  verdict, 
and  it  docs  not  appear  that  the  defendant  was  dissatisfied 
with  its  substance.  The  plaintiff,  who  complains  of  the 
verdict,  treats  it  as  a  valid  one  followed  by  a  judgment  con- 
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forming  thereto.    We  think  that  it  cannot  be  allowed  to  thel>«c-  1843. 
defendant  to  say,  there  was  no  verdict,  no  judgment,  and  "^~~ 
therefore  thn  appeal  of  the  plaintiff  was  a  nullity.     The  act       v 
eoncerning  appeals,  (Rev.  Stat.  ch.  4,  s.  2,)  declares  that  no    **^*' 
appeal  from  the  County  Court  shall  be  dismissed  for  want  of 
lorm,  i(  there  appear  sufficient  matter  of  substance  in  the 
transcript  to  enable  the  Superior  Court  to  proceed  thereon. 

In  the  argument  here,  the  defendant  raised  objections  to 
the  regularity  of  the  proceedings  previous  to  the  verdict. — 
It  is  unnecessary  to  examine  into  the  validity  of  these  ob- 
jections, and,  if  valid,  whether  they  be  not  waived  by  not  be- 
ing brought  forward  in  apt  season*  It  is  certainly  a  general 
rule,  that  objections  to  proceedings,  because  of  irregularity, 
should  be  made  upon  the  first  opportunity  presented,  and, 
where  there  has  been  an  irregularity,  if  the  party  overlook 
it  and  take  subsequent  steps  in  the  cause,  he  cannot  after- 
wards turn  back  to  the  irregularity  and  object  to  it.  But,  at 
all  events,  whether  the  previous  proceedings  have  been  reg- 
ular or  irregular,  there  have  been  a  verdict  in  this  canse  and 
a  judgment  pursuant  thereto,  and  therefore  the  plaintiff  had 
a  right  to  appeal  therefrom.  Appeals  are  expressly  given, 
"where  either"  (party)  "is  dissatisfied  with  the  judgment  of 
the  court  upon  the  verdict  of  the  jury,  rendered  upon  the 
petition  of  any  person  alleging  that  he  is  injured  by  the  erec- 
tion of  a  public  mill."  Rev.  Stat.  c.  4,  s.  2.  And  by  the 
17th  section  of  the  act  "coneerning  mills  and  millers,"  (Rev. 
Stat.  ch.  74)  special  provisions  are  made  as  to  the  mode  of 
trial  upon  such  appeals,  and  as  to  the  conscqHences,  if,  when 
the  plaintiff  appeals,  he  fail  to  recover  higher  damages  than 
were  awarded  tohim  by  the  jury  on  the  premises. 

This  opinion  must  be  certi^ed  (o  the  Superior  Court  of 
Caldwell,  with  instructions  to  reverse  the  order  dismissing 
the  appeal  from  the  County  Court,  and  to  proceed  with  the 
trial  of  the  cause,  so  brought  before  it  by  appeal,  according 
to  the  usages  of  law. 

Per  Cur;am,  Ordered  accordingly, 
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DEN  ON  DEMISE   OF   WILLIAM   MORRISEY  AND  OTHERS  tw. 

JOHN  LOVE. 

Dec  1643,  Where  a  constable  returned  on  an  execution  against  A.  B*  "levied  on  land 
— —     sQpposed  to  be  upwards  of  100  acres,  where  R  H.  lives  on— ^no  other  pro- 
perty to  be  found**  and  it  appeared  in  evidence  that  A.  B.  bad  two  tracts  of 
land  in  the  county,  each  of  about  100  acres,  on  one  of  which  he  lived  him- 
self and  on  ihe  other  J*  H.  lived — and   that  the  latter  was  known  as  the 
land  of  A.  B.  on  which  J,  ff,  lived — Held  that  the  want  of  cerf^nty  in 
the  description  of  the  land  levied  on  was  not  aided  by  the  parol  evidence, 
and  tiiat  the  party  daioEiing  by  purehaae  at  a  sale  made  under  that  lery  ac- 
quired no  title. 
Where  the  identity  of  land  levied  on  by  a  constable  with  that  claimed  under  a 
purchase  under  that  levy  is  sought  to  be  established  by  parol  evidence,  the 
enquiry  is  one  of  fact  for  the  jury,  not  of  law  for  the  court 
The  cases  of  Borden  v  Smith,  3  Dev.  dc  Bat  34.    Hug^na  v  Ketchum,  4 
Dev.  &.  Bat  419,  and  Smith  t  Lov,  2  Ired.  Rep.  467,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Duplin  coun* 
ty,  at  Fall  Ternif  I84kif  his  Honor  Jud^e Pearson  presiding. 

On  the  trial  of  this  ejectment  the  possession  of  the  defend- 
ant was  admitted.  The  plaintiflf  relied  entirely  on  the  title 
of  the  heirs  of  James  Joiner,  the  lessors  in  the  third  count  of 
the  declaration.  To  support  this  title  the  plaintiff  introduc- 
ed a  grant  from  the  State  for  the  lend  in  dispute,  being  a 
tract  of  about  one  hundred  and  ten  acres,  to  James  Joiner  ia 
the  year  1803 — and  proved  that  the  said  James  Joiner  bad 
died  intestate,  and  that  the  lessors  of  the  plaintiff  were  bis 
heirs  at  law. 

For  the  purpose  of  shewing  title  out  of  the  lessors  of  the 
plaintiff,  the  defendant  offered  in  eridence  a  magistrate's  war- 
rant,  judgment  and  execution,  in  favor  of  Jonathan  Gore^ 
against  the  said  James  Joiner,  in  the  year  1806.  He  also 
offered  in  evidence  a  return  made  by  the  constable  on  the 
said  execution  in  the  following  words,  viz.  "  Levied  on  land 
supposed  to  be  upwards  of  100  acres  where  Richard  Heath 
lives  on.  No  other  property  to  be  found."  This  return 
was  transnoitted  by  the  justice  to  whom  it  was  made  to  the 
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County  Court,  who  ordered  a  venditioni  exponas  to  issue  Dec.  1S43. 
theroon.  The  venditioni  exponas,  reciting  the  levy  as""  . 
mflde  by  the  constable,  was  issued  directed  to  the  sheriS —  v 
the  sheriflf  sold  by  virtue  thereof  and  conveyed  the  land  to  ^^'••. 
one  Armstrong.  To  sustain  the  levy  made  by  the  constable, 
the  defendant  proved  that,  at  the  time  of  the  levy,  James 
Joiner  owned  but  two  tracts  of  land  in  Duplin  county,  one 
tract  of  1 10  acres  lying  on  — --*  creek,  upon  whichsaid  Joiner 
lived,  and  another  tract  of  110  acres  adjoining  the  other, 
upon  which  James  Heath  lived  (which  is  alleged  to  bo  the 
tract  in  dispute) — ^that  this  last  tract  was  not  situated  on  a- 
ny  water  course,  but  lay  in  a  level,  pocoson,  pme  barren, 
and  was  then  known  as  a  tract  befonging  to  James  Joiuer, 
upon  which  James  Heatli  lived  (the  said  James  being  the 
lessee  of  Joiner.)  The  plaintiff  insisted,  that  the  descrip- 
tion  in  the  levy  was  not  sufficiently  specified ;  and  made 
other  objections  to  the  record  produced  by  the  defendant, 
which  it  is  not  necessary  to  state  particularly,  as  thej  are 
not  adverted  to  by  the  Supreme  Court  in  delivering  their 
opinion.  The  presiding  judge  was  of  opinion  that  the  levy 
of  the  constable,  as  explained  by  the  evidence,  was  suffi- 
ciently explicit,  and  the  jury,  under  his  direction,  found 
a  verdict  for  the  defendant.  A  motion  for  a  new  tri- 
al  having  been  refused,  the  piaintifi  appealed  to  the  Supreme 
Court. 

Ifeid  for  the  plaintiff  contended  that  the  return  of  the 
levy  of  the  constable  was  not  sufficiently  certain  in  its  de- 
scription, as  required  by  the  act  of  Assembly,  and  that  the 
evidence  did  not  correspond  with  the  description  in  the  re- 
tnru  of  the  levy — and  cited  Eiidgins  v  Ketchum,  4  Dev.  6o 
Bat.  AH— Borden  v  Smith,  3  Dev.  <fc  Bat.  3i— Smith  r 
LwOy  2  Ired  45.  He  also  contended  that  the  identity  of  the 
description,  as  it  appeared  on  the  return  of  the  levy  and  as 
it  was  explained  by  the  parol  evidence,  was  not  a  question 
of  law  for  the  court  but  a  question  of  fact  for  the  jury ;  and 
cited  White  v  White,  4  Dev.  257. 

No  counsel  in  this  court  for  the  defendant. 
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Dec  1843'  OAsroN,  J.*  There  woald  probably  be  no  serious  diffl- 
j^rri~  cully  in  Che  ^ay  of  affirming  the  judgment  of  the  Supeilor 
▼  Court,  but  for  the  objection  taken  to  the  cetlainty  of  the 
^"^  lety.  The  constable's  return  is  "levied  on  lands  supposed 
to  be  upwards  of  100  acres,  where  Richard  Heath  lives. — ' 
No  other  property  to  be  found."  To  sustain  this  levy,  the 
defendant  proved  that  James  Joiner  (the  defendant  in  the 
execution)  owned  but  two  tracts  of  land  in  the  countyy  each 
of  110  acres  and  adjoining  to  each  other,  that  on  one  of 
these  he  resided  himself,  and  that  on  the  other  (which  was 
alleged  to  be  the  tract  levied  on,  and  which  is  the  tract  how 
in  dispute)  James  Heath  lived  as  Joiner's  lessee ;  that  the 
former  tract  was  situated  on  a  creek,  and  the  latter  was  not 
situate  on  any  water  course,  but  lay  in  a  ftit,  pocoson,  pine 
barren,  and  was  known  as  a  tract  belonging  to  James  Joi- 
ner, whereon  James  Heath  lived.  An  objection  being  ta* 
ken  by  the  plaintiff  to  the  sufficiency  of  the  levy,  his  Honor 
held  that  the  description  of  the  land  therein,  as  explained 
by  this  evidence,  was  Sufficiently  specific. 

The  plaintiff  excepts  to  this  opinion  for  two  reasons ,'  first, 
for  that  the  extrinsic  evidence  set  forth  has  no  tendency  to 
explain  or  supply  the  defective  description  in  the  return  ;  and 
secondly,  for  that,  if  it  had,  whether  such  explanatory  or  sup-* 
pterrientary  evidence  identified  the  subject  matter  of  the  le- 
vy was  a  question  of  fact  for  the  jury,  and  not  one  of  law 
for  the  court.  In  our  opinion  both  these  objections  are  well 
founded. 

The  act  (Rev.  Stat.  ch.  62,  sec.  16,)  prescribes,  that  where 
the  constable  makes  a  levy  on  land,  he  shall  make  return 
thereof  to  the  justice  "setting  forth  what  land  he  has  levied 
on,  where  situate,  on  what  water  course,  and  whose  land  it 
is  adjoining."  The  courts  have  decided,  that  it  is  not  indis- 
pensable that  these  directions  of  the  statute  should  be  lite- 


.  *ThU  by  the  Rep^er,  This  wai  Ui^  last  opinion  delivered  hy  Jadge 
Gastox  in  tho  Supreme  Court  He  read  it  ia  cotiTt  on  Satutdsy,  the^dOth 
of  January,  and  died  on  the  following  Tuesday. 
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rally  observed ;  but  ot  the  same  time  they  have  held  that,  Dec*r,  1843 
where  the  return  does  not  set  forth  all  the  marks  of  descrip-  "TI    T 
tioa  prescribed  by  the  statute,  it  is  necessary  for  the  chum-       v 
ant  under  the  levy  to  shew  clearly,  by  extrinsic  evidence,     ^®^** 
that  it  does  adequately  describe  the  land,  and  that  it  describes 
it  as  satisfactorily  as  if  it  had  in  terms  conformed  to  the 
statute.    Borden  v  Smith,  3  Dev.  &  Bat.  34.     Httggins  v 
Ketchum,  4  Dev.  &  Bat.  419.     Smith  v  Low,  2  Ired.  457. 
And  by  the  same  decisions  it  is  settled,  that,  where  it  is  at- 
tempted to  help  a  return  by  such  extrinsic  evidence,  the  en- 
quiry, whether  the  land  levied  on  be  thereby  identified,  is 
an  enquiry  of  fact  for  the  determination  of  the  jury. 

We  are  unable  in  this  case  to  lay  our  hands  on  any  evi- 
dence, which  could  warrant  a  jury  in  declaring  the  land 
identified  by  the  description  in  the  return.  As  the  execu- 
tion authorized  the  constable  to  levy  on  the  land  of  James 
Joiner,  and  not  on  that  of  any  other  person,  we  may  assume 
that  the  return  should  be  understood,  as  though  it  had  in 
terms  described  the  land  levied  on  as  that  of  Joiner.  So 
understood,  the  description  is  <<  land  of  James  Joiner  sup- 
posed to  be  upwards  of  100  acres,  whereon  Richard  Heath 
lives."  A  part  of  this  description,  as  applicable  to  any  tract 
of  Joiner's,  is  contradicted  by  the  evidence.  From  that  it 
appears,  that  James  Joiner  had  no  land,  on  which  Richard 
Heath  lived.  The  parol  evidence,  far  from  aiding  or  ex- 
plaining  this  part  of  the  descriptiou,  proves  it  to  be  false.— « 
It  is  not  shewn  that  the  land  in  question  ever  bore  this  de- 
scription ;  on  the  contrary,  the  evidence  is,  that  the{land  was 
known  as  the  land  of  Joiner,  whereon  James  Heath  lived. 
Whether  this  false  description— although  it  is  apparently  an 
essential  mark  of  the  land*^may  not  be  rejected,  we  need 
not  stop  to  enquire.  For,  if  this  be  admitted,  then  the  de- 
scription is  "  land  of  James  Joiner  supposed  to  be  upwards 
of  100  acres."  Where  is  the  parol  evidence  to  supply  this 
defective  description  ?  James  Joiner  had  (wo  tracts,  each 
containing  upwards  of  100  acres.  There  is  nothing  to 
shew  to  which  of  these — if  to  either — (he  levy  applied. 

It  is  the  opinioa  of  this  court  that  the  judgment  of  the 
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Dec  1843  Saperior  Court  should  be  roTersed,  and  (bat  a  new  trial 
ought  to  be  awarded. 

Per  Curiam,  Judgment  reversed  and  new  trial 

awarded. 


HANNAH  LOCKE  vs.  ROBERT  GIBBS. 

One  may  reeover  Jamogcs  in  an  action  on  the  case  for  a  malicious  prosecution 
of  his  slave. 

Appeal  from  tlie  Superior  Court  of  Law  of  Brunswick 
county,  at  Fall  Term,  1843,  his  Honor  Judge  Battle  pre-^ 
siding. 

This  was  an  action  on  the  case,  brought  by  the  plaintiff 
against  the  defendant  to  recover  damages,  which  she  alleged 
that  she  had  sustained  by  the  malicious  prosecution  of  her 
negro  slaves,  in  consequence  of  which  she  had  been  depriv- 
ed ol  their  services,  and  put  to  costs  in  paying  their  jail 
fees.  The  defendant  objected  that  the  action  could  not  be 
sustained,  but  the  court  held  differently.  The  jury,  under 
the  charge  of  the  court,  found  a  verdict  for  the  plaintiff,  and 
from  the  judgment  pendered  thereon  the  defendant  appealed. 

Strange  for  the  plaintiff. 

No  counsel  for  the  defendant  in  this  court. 

Daniisl,  J.  We  must  take  the  case  to  mean,  that  the  de- 
fendant prosecuted  the  plaintiff's  slaves,  without  having  any 
probable  cause  or  reason  to  do  so  ;  for,  if  he  had  probable 
cause,  he  would  not  be  liable  to  this  action,  although  he 
acted  ever  so  maliciously.  The  defendant  does  not  contend 
that  he  had  probable  cause.  The  inquiry,  therefore,  which 
(he  plaintiff  sustained,  was  the  consequence  of  the  defend- 
ant's doing  a  wrongful  act,  and  an  action  on  the  case  was  her 
rightful  remedy.    This  action  lies  against  a  person,  for  ma- 
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liciously  and  without  probable  cause  suing  out  a  commis-BecV,  1843 
sion  of  bankruptcy,  in  consequence  whereof  the  plaintiflf    ^^^^^ " 
was  damaged  in  his  trade  and  business.     So  it  lies  at  the       v 
suit  of  the  husband,  for  the  expenses  incurred   in  conse-    ^^^^ 
quence  of  the  malicious  prosecution  of  his  wife — the  wife 
in  law  being  the  servant  of  the  husband — and  he  was  injur- 
ed in  defending  her  against  ttie  defendant's  improper  prose- 
cution.    Smith  V  Hixon,  2  Stra.  977.    Bui.  N.  P.  13 — 
The  case  now  before  us  is  in  principle  the  same  as  the  one 
last  cited.    The  judgment  must  be  alSlirmed. 

Per  Curiam.  Judgment  affirmed. 


■iiH9^<4««— 


>• 


JAMES  J.  McCASTEN  &  AL.  vt.  MARTIN  QUINN'S  ADM'OR. 

The  Superior  Court  has  jariBdiction  of  an  action,  founded  on  two  notes,  nei« 
ther  of  which  amounts  to  one  hundred  dollars,  but  which  together,  includ- 
ing principal  and  interest,  amount  to  one  hundred  dollars  or  more» 

Appeal  from  the  Superior  Court  of  Law  of  Cleaveland 
County,  at  Fall  Term,  1843,  his  Honor  Judge  Dick  pre- 
siding. 

This  was  an  action  of  assumpsit,  brought  in  the  Superior 
Court  of  Law  of  Cleaveland  county,  on  two  promissory 
notes ;  the  first  for  the  sum  of  sixty-one-dollars  and  forty* 
three  cents,  due  the  21st  of  November,  1841,  with  a  pay- 
ment endorsed  of  forty  dollars  on  the  12th  of  July,  1842; 
the  second  for  seventy-three  dollars  and  eighty-seven  cents, 
due  the  16th  of  June,  1842.  The  defendant's  counsel  mov- 
ed to  nonsuit  the  plaintiff,  because  neither  of  the  notes  a- 
mounted  to  the  sum  of  one  hundred  dollars,  and  contended 
that  the  plaintiff  could  not  bring  a  suit  on  two  notes,  each 
of  which  was  under  one  hundred  dollars.  The  court  over- 
ruled this  motion,  and  submitted  the  case  to  the  jury  with 
instructions  to  find  how  much  was  due  for  piincipal  money 
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Dec.  1848.  and  how  much  for  interest  nt  the  date  of  the  writ,  to  wit, 
McCMier  ^^  ^^^  ^®'  ^^^  ^^  April,   1843,  and  that  they  should  calcu- 
V       late  interest  at  the  rate  of  seven  per  cent,  as  the  notes  were 
Qttinn.  executed  and  payable  in  South  Carolina.    The  jury,  under 
the  direction  of  the  couit,  found  that  on  the  1st  day  of  A- 
pril,  1843,  there  was  due  on  both  notes,  after  deducting  the 
payment  endorsed,  the  sum  of  ninety-eight  dollars  and  fif- 
teen cents  principal  money,  and  five  dollars  and  six  cents 
for  interest.    Upon  the  finding  of  the  jury,  the  court  order- 
ed the  plaintiffs  to  be  nonsuited,  from  which  judgment  they 
appealed  to  the  Supreme  Court. 

J.  G.  Byntim  and  J.  H,  Bryan  foi  the  plaintiffs, 
Iloke  for  the  defendant* 

Daniel,  J.  The  plaintiffs'  declaration  is  in  assump- 
sit, on  two  promissory  notes.  Plea,  non  assumpsit.  The 
plaintiffs  offered  in  evidence  two  notes  signed  by  the  defend- 
ant's intestate.  The  jury  assessed  the  plaintiffs'  damages  to 
$107  74,  oi  which  $98  15,  was  principal  money,  and  they 
further  found,  that  on  the  day  the  writ  was  issued  the  princi- 
pal money  due  on  both  of  these  notes  was  $98  16,  and 
$5  06  interest.  Whereupon,  on  motion,  the  court  ordered 
the  plaintifis  to  be  nonsuited,  and  they  appealed. 

The  Superior  Court  has  jurisdiction  ot  all  sums  of  one 
hundred  dollars  and  upwards  due  by  bond,  promissory  notr, 
or  liquidated  account  signed  by  the  party  to  be  charged 
thereby.  Rev.  Stat.  ch.  31,  &  40.  And  if  any  suit  shall 
be  commenced  in  any  of  the  said  courts  (County  or  Supe- 
rior) for  any  sum  of  less  value  than  one  hundred  dollars 
due  by  bond,  promissory  note,  or  liquidated  account  signed 
by  the  party  to[bd  charged  therewith,  the  same  shall  be  dis* 
missed  by  the  court.  Ibid.  sec.  41.  And,  in  a  suit  com- 
menced in  the  Superior  Court,  if  by  the  verdict  of  a  jury  it 
shall  be  ascertained,  that  a  less  sum  is  due  to  the  plaintiff 
in  principal  and  interest^  than,  by  the  provisions  of  the 
said  40th  section,  the  said  Superior  Court  has  jurisdiction  of, 
the  court  shall  nonsuit  the  plaintiff.     Ibid.  sec.  42.     It  ap- 
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pearad  by  the  finding  of  the  jnry  in  this  case,  that  the  sum  D^j-  184S. 
due  to  the  plaintiffs  on  the  two  notes  for  principal  and  inter-  ^^^^^^^ 
est,  at  the  date  of  the  writ,   was   $  103  21.     It  seems  to  us       y 
that  the   Superior  Court  had  jurisdiction,  and   that  the  ^^^^^ 
judgment  of  nonsuit  was  erroneous.       II    the  damages 
stated  in  the  count  would  cover  them,  any  number  of 
notes  in  the  same  right  might  have  been  consolidated  and 
given  in  evidence,  provided  the  principal  and  interest  due 
on  them  amounted  to  SlOO  or  upwards.   It  has  been  sugges- 
ted to  us  that  probably  the  word  "  balance,"  in  the  third  line 
of  the  fortieth  section,  might  have  a  bearing  on  the  case. 
But  that  word  when  read   with  its  context  and  with  the 
three  last  lines  in  the  section,  will  be  perceived  to  have  no 
governing  control  on  suits  in  the  Superior  Courts  on  money 
notes,  of  the  description  of  those  sued  on  in  this  action.  We 
do  not  doubt  that  a  magistrate  had  concurrent  jurisdiction 
in  the  case.    The  non-suit  must  be  set  aside  and  judgment 
rendered  for  ibe  plaintiffs  on  the  verdict.  . 

?£&  Curiam,  Non<suit  set  aside  and  judgment  for 

the  plaintifis. 


DEN  ON  DEMISE  OF  CHRISTOPHER  WALLACE  k,  AL.  v«. 

JAMES  L.  CORBITT. 

« 

VTbere  ao  appcftl  is  filed  in  the  Superior  Court,  and  the  appellee  removee  the 
cause  to  an  adjoining  County  and  saffera  it  to  remain  there  for  three  years, 
bdbre  he  moves  to  dismiss  the  appeal  for  want  of  an  appeal  bond,  Held 
that  the  motion  comas  too  lata  and  that  the  appellee  most  be  intended  to 
have  waived  his  right  to  a  bond* 

Appeal  from  the  Superior  Court  of  Law  of  Bladen 
County,  at  Fall  Term,  1843^  his  Honor  Judge  Battle 
presiding. 

This  action  of  ejectment  commenced  in  the  County 
Co  art  of  New-Hanorer.    At  September  Term,  1839,  of  that 
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bec'r,  1843  Court  the  plainliff  was  nonsuited  and  nn  appeal  was  taken 
^  to  the  Superior  Court,  upon  which  the  lessors  of  the  plain- 

V  tiff  executed  and  filed,  what  was  intended  to  be  an  appeal 
OorbUt  bond,  but  what  was  in  fact  a  nullit7.  At  the  Spring  Term, 
184Q,  of  New-Hanover  Superior  Court  the  cause  was  placed 
on  the  docket  for  trial,  when  the^fendant  filed  an  affidavit 
and  obtained  an  order  for  its  removal  to  the  Superior  Court 
of  the  County  of  Bladen  for  triaL  It  was  placed  on  the  tri- 
al docket  of  this  last  Court  at  the  Pall  Term,  1840,  and  was 
continued  by  consent  of  parties  at  that  and  the  two  succeed- 
ing terms.  At  the  Spring  and  Fall  Terms,  1842,  it  was 
-continued  by  the  lessors  of  the  plaintiff  on  affidavit  for  the 
absence  of  witnesses.  At  Spring  Term,  1843,  the  defen- 
dant moved  the  court  to  dismiss  the  appeal^for  the  want  of  an 
appeal  bond,  which  motion  was  continued,  to  give  the  les- 
sors of  the  plaintiff  an  opportunity  to  procure  the  bond, 
which  tbey  alleged  that  they  had  executed  and  filed,  but 
which  had  not  been  sent  with  the  other  -papers  in  the  cause 
on  its  removal  to  this  Court.  At  Fall  Term,  1843,  the 
plaintiff's  lessors  produced  the  bond,  which  the  defendant 
contended  was  a  nullity,  and  he  insisted  on  his  motion  to 
dismiss.  The  Court  held  that  the  paper  produced  was  en- 
tirely ineffectual  as  an  appeal  bond,  and  that,  if  the  motion 
had  been  made  at  a  proper  time,  it  ought  to  have  been  gran- 
ted ;  but  that,  after  the  cause  had  been  removed  to  this  Court 
at  the  instance  and  upon  the  affidavit  of  the  defendant  him- 
self, and  had  been  continued  here  for  several  times,  the  mo- 
tion came  too  late  and  could  not  be  allowed.  It  was  accor- 
dingly over  ruled,  and  the  defendant,  by  permission  of  the 
Court,  appealed. 

No  counsel  in  this  court  tor  the  plainliff. 
Strange  for  the  defendant. 

Daniel,  J.  That  the  lessors  of  the  plaintiff  inten- 
ded to  prosecute  their  appoal,  there  can  be  no  doubt ;  as  they 
executed  and  left  in  the  clerk's  office  an  instrument)  which 
they  considered  an  appeal  bond.    The  bond  is  givei\  by 
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lavir  for  the  benefit  of  the  appellee.  It  is  not  essential  thatl^ec.  I849. 
there  should  be  an  appeal  bond  in  the  transcript  to  give  the  "^jj^^ 
appellate  Court  jurisdiction  ;  for  the  bond  may  be  waived  v 
by  the  appellee,  either  expressly  or  impliedly.  And  when-  ^^^^ 
ever  the  appellate  Court  sees  that  the  appeal  bond  is  waiv- 
ed, it  will  always  proceed  with  the  trial  of  the  cause.  The 
bond  in  this  case  could  only  be,  to  secure  to  the  defendant 
bis  costs,  if  he  should  succeed  in  the  Superior  Court.  Tf  the 
defendant  bad  moved  the  Court  to  dismiss  the  appeal  at  the 
first  term,  the  lessors  of  the  plaintiff*  might  have  suggested  a 
diminution  of  ihe  record,  and  obtained  a  certiorari ;  when, 
on  its  return,  the  court  would  have  seen,  that  the  instrument 
intended  for  an  appeal  bond  was  defective  as  such,  by  the 
misprision  of  the  clerk,  and  would  have  put  the  lessors  of 
the  plaintifi* under  terms  to  have  put  in  a  proper  prosecutiod 
bond  to  secure  the  defendant  in  his  costs,  before  they  should 
have  been  permitted  to  proceed.  But  the  defendant  did  not 
take  this  course  :  he,  at  the  first  term  of  the  Superior  Court 
of  New-Hanover,  Sled  an  affidavit  and  obtained  an  order  of 
court  to  remove  the  cause  to  Bladen  for  trial ;  the  cause 
stood  for  trial  three  years  in  the  Superior  Court,  before  this 
motion  was  made  to  dismiss  for  the  want  of  an  appeal  bond. 
Taking  all  the  circumstances  together,  we  think  that  the 
Judge  came  to  the  right  conclusion,  that  the  defendant 
had  impliedly  waived  the  appeal  bond.  This  opinion  nuist 
be  certified,  &c. 

Per  Curiam,  Ordered  accordingly. 
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HENRf  C.  ELLISON  rt.  JAMES  JONES- 

Bdc.   1843  f(^  p,  executes  to  H.  E.  an  instrament  under  eeaf  in  the  foUowiog  words: 

— "— ■ '-     M  Yi^Q  months  after  date  I  promise  to  pay  H.  £ « the  sum  of  $50  for  a  horse 

— said  hoTse  to  be  H.  E.'s  horse  till  paid  for.    ITeld  that  this  was  only  a 

conditional  sale  of  the  hoise,  and^not  on  absolute  sale  and  a  mortgage  from 

the  vendee  to  the  vendor . 

Appeal  from  the  Superior  Court  of  Law  of  Randolph 
County,  at  Fall  Term^  1843,  his  Honor  Judge  Manly 
presiding. 

This  action  was  brought  to  recover  the  value  of  a  horse, 
taken  and  sold  by  the  derendant  as  constable,  under  sundry 
executions  against  one  Robert  L.  Dawson.  The  horse  at 
the  time  of  the  seizure  was  in  the  possession  of  the  said 
Dawson.  The  plaintiff,  in  the  course  of  the  trial,  introdu* 
ced  a  paper  of  the  following  tenor,  viz  : 

"  Five  months  after  date  I  promise  to  pay  Henry  Ellison 
the  sum  of  fifty  dollars  for  a  horse — said  horse  to  be  said 
Henry  Ellison's  horse  till  paid  for,  this  14th  day  of  Decern- 
ber,  1839. 

Robert  L.  Dawson,    (Seal.) 

The  counsel  for  the  defendant  contended  that  this  instru- 
ment must  be  construed  into  a  mortgage,  and  that  it  was  void 
and  inoperative  for  want  of  registration,  and  asked  the  court 
so  to  instruct  the  jury.  The  presiding  Judge  declined  to 
give  such  instructions,  but  informed  the  jury  that  the  paper 
seemed  to  be  an  undertaking  on  the  pnrt  of  Dawson  to  pay 
the  money  therein  specified  at  the  expiration  of  five  months  ^ 
upon  the  consideration  of  his  then  having  a  title  to  the  horse. 
And  the  paper  in  that  sense,  was  submitted  to  the  jury  to  be 
considered  with  other  evidence  in  ascertaining  whether  the 
horse  was  in  good  faith  the  property  of  the  plaintiff.  There 
was  a  verdict  for  the  plaintiff  under  the  charge  of  the 
court,  and,  a  new  trial  having  been  moved  for  and  refused, 
the  defendant  appealed. 
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No  counsel  for  the  plaintiff.  Dec-  1843 

Mendenhall^  Morehead  and  Iredell  for  the  defendant.      ^"^ 

V 

f  Daitibl,  J.  The  horse  in  controversy  had  been  the  Jones, 
property  of  the  plaintiff;  and  the  instrument  of  writing, 
which  Dawson  executed,  declares  that  "  the  said  horse 
is  to  be  Henry  Ellison's  horse  till  paid  for."  These  words 
were  inserted,  to  repel  any  inference  that  might  arise  from 
the  antecedent  words  in  the  instrument,  that^  the  title 
to  the  horse  had  passed,  and  was  executed  in  Dawson. 
The  said  words  shew  the  understanding  of  the  parties 
to  be,  that  the  contract  was  executory — ^but  a  condi- 
tional sale.  There  could  have  been  no  necessity  for 
Bllison  to  have  taken  a  mortgage  an  the  horse  to  secure  the  • 
price,  unless  there  bad  been  a  prior  absolute  sale  of  th0 
horse  to  Dawson.  We  think  that  the  instrument  is  only 
evidence  ot  a  conditional  sale,  and  that  it  is  not  a  mortgage 
and,  therefore,  did  not  require  to  be  registered.  Dawson's 
possession  of  the  horse  was  only  a  bailment  by  Ellison. 
The  judgment  must  be  affirmed. 

PsB  Curiam,  Judgment  affirmedv 


^OHN  JONES  ALSTON'S  ADM'R  v$.  SAMUEL  S.  JACRSON. 

Where  A.  and  B-  were  eo-executon  of  C<,  and  A.  gave  hu  bond  for  money 
to  B.,  styling  him  ezesutor,  and  Btating  that  he  himself  had  borrowed  the 
ittoney  in  hii  private  capacity  and  not  as  executor,  and  B.  afterwards  dietf 
— heU  that  B.'s  executor  or  administrator  could  maintain  an  action  on  this 
hotkA,  and  this  even  without  having  settled  or  paid  over  the  amoont  to  aft- 
other  executor. 

The  case  of  Eure  t  Eure,  3  Dev.  306,  cited,  approved  and  commented  om 

Appeal  from  the  Superior  Court  of  Law  of  Cbatdion 
County  at  Fall  Term,  1843,  his  Honor  Judge  Manly  pre- 
siding. 

6 
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Dec  1813     This  was  an  action  of  debt  upon  a  bond  of  the  defendant, 
"luston    '^''^"g'^'  ^J'  ^he  plaintiff  as  the  administratrix  of  John  Jones 
y       Alston.  The  case  appeared  to  be  this.  Joseph  John  Alston  ap- 
Jacksoa    pointed  John  Jones  Alston,  the  defendant  Samuel  S.  Jackson, 
and  one  Rives,  the  executors  of  his  will;  of  whom  the  two  for- 
mer only  undertook  the  office  at  the  death  of  the  testator. 
John  Jones  Alston,  having  in  his  hands  money  belonging  to 
the  estate,  lent  the  sum  of  $711  74  to  Jackson,  the  co-ex- 
ecutor, and  took  bis  bond  in  the  following  words,  viz : 

<^One  day  after  date  I  promise  to  pay  to  John  J.  Alston,  ex- 
ecutor of  the  last  will  and  testament  ol  Joseph  John  Alston, 
deceased,  seven  hundred  and  eleven  dollars  and  seventy 
four  cents ;  which  sum  I  have  borrowed  of  him  in  my  private 
and  individual  capacity,  and  not  in  n:y  character  of  execu- 
tor of  the  said  will;  and  which  is  to  bear  interest  until  paid. 
September  23d.  1841.    Samuel  S.  Jackson,    (Seal.)" 

John  Jones  Alston  afterwards  died  intestate,  and  the  plain- 
tiff became  his  administratrix,  and  came  to  a  settlement  of 
her  intestate's  administration  with  Rives,  who  had  then  qual- 
ified also  Qs  an  executor ;  and,  upon  that  settlement,  the 
plaintiff  accounted  for  the  money  mentioned  in  the  bond 
and  paid  it  to  Rives.  The  plaintiff,  as  administratrix  of 
John  Jones  Alston,  then  brought  this  action  on  the  bond  ; 
and  it  came  on  to  be  tried  on  the  general  issue. 

To  the  evidence  of  the  settlement  and  the  payment  of 
the  money  to  Rives  the  defendant  objected  ;  but  it  was  ad- 
mitted by  the  Court. 

It  was  then  insisted  for  the  defendant  that  the  plaintiff 
could  not  maintain  the  action,  but  that  the  debt  belonged  to 
the  surviving  executors  of  Joseph  John  Alston.  But  the 
Court  held  otherwise ;  and  a  verdict  and  judgment  were 
rendered  for  the  plaintiff.  From  the  judgment  the  defen- 
dant appealed. 

Manly  for  the  plaintiff. 
Waddell  for  the  defendant. 

RuFFiN,  C.  J.     Without  adverting  to  the  state  of  the 
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pleadings,  the  Court  is  of  opinion  that  the  judgment  should  ^^'  ^^*^' 
be  affirmed,  because,  upon  the  facts  stated,  the  merits  are  for  Akton 
the  plaintiff.  The  general  rule  is,  that  for  a  cause  of  action,  ^ 
which  has  arisen  \vhoIl7  in  the  executor's  own  time,  he  is 
tosueinhisown  name,  without  callinghimself  executor.  It  fol- 
lows, that,  upon  thedeath  of  the  executor,  the  action  survives 
to  his  representative,  and  not  to  the  representative  of  his.testa« 
tor.  But  to  the  rule  certain  exceptions  have  been  establish* 
ed.  They  were  stated  and  sufficiently  discussed  in  the  case 
of  Eure  v  Eurct  3  Dev.  206.  It  is  admitted^  that  for  a 
debt  due  the  testator,  executors  may  take  bills  or  notes  iti 
their  official  character,  and  declare  on  them  as  given  to  the 
executors  as  such.  And  in  the  case  cited  it  was  held,  that, 
where  an  executor  sold  property,  according  k)  the  act  of 
1794,  on  credit,  and  took  a  bond  for  the  price,  payable  to 
him  as  executor,  and  died  without  collecting  the  money  or 
appropriating  the  bond,  an  action  might  be  maintained  on  it 
by  the  administrator  de  bonis  non  of  the  testator.  From 
that  decision  we  have  no  inclination  in  any  case,  and  there  is 
no  necessity  in  this  case,  to  depart.  For,  although  it  proba^ 
biy  gave  rise  to  the  defendant's  objection,  4t  does  not  support 
it.  It  is  manifest,  that  it  and  every  case,  in  which  an  excep- 
tion to  the  general  principle  has  been  admitted,  proceed  oa 
the  ground,  that  the  executor  meant  to  take  and  hold  the 
security  in  his  representative  character,  and  that  no  injustice 
would  arise  from  so  treating  the  transactions.  Such  may 
be  the  presumption,  when  a  single  executor,  in  the  due 
course  of  administration,  takes  a  bill,  note  or  bond  payable 
to  himself  as  executor ;  and  so,  likewise,  if  there  be  two  or 
more  executors  and  the  security  be  taken  to  them  all,  either 
by  the  general  description  of  their  office,  or  nominaiim  and 
as  executors.  But  it  never  can  be  presumed  or  admitted, 
when  one  of  two  or  more  executors,  upon  a  transaction  of 
his  own,  though  in  a  matter  touching  his  office,  as  in  taking 
security  for  a  previous  debt  or  for  the  price  of  a  chattel  sold, 
takes  a  bond,  payable,  not  to  all  the  executors,  but  to  him- 
self alone.    Such  a  dealing  with  the  assets  is  essentially  a 
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Di9c.  1848.  conversion  of  them,  which  renders  the  executor  responsible 
"^l^jj  lor  them ;  and,  therefore,  he  holds  the  security  taken  for 
▼  them  propria  jure.  Though  called  executor  in  the  bond, 
^•''***°-  he  is  not  entitled  to  it  virtute  officii ,  for  he  does  not  fill  the 
office,  but  others  are  also  in  it,  who  are  not  named  nor  des- 
cribed in  the  bond,  and  for  that  reason  cannot  sue  on  it. 
And  this  is  true  a  fortiorii  when  one  who  is  an  executor, 
gives  his  bond  to  another,  who  is  also  an  executor.  It 
is  absurd  to  suppose  an  intention,  that  it  should  operate  as 
a  bond  to  the  executors  as  such  ;  which  would  be  at  once 
tp  extinguish  it.  On  the  contrary,  the  object  must  have 
been  to  bind  one  of  these  parties  personally  to  the  other  per- 
sonally ;  and  it  is  obvious,  that  it  was  jusit  it  should  be  so. 
II  an  executor,  who  has  the  money  of  the  estate,  lets  it  go 
into  the  hands  of  another  executor,  not  for  the  purposes  of 
the  estate,  but  for  the  use  of  the  latter,  the  former  is  answer- 
able as  for  a  devastavit^  upon  the  insolvency  of  the  co-ex- 
e;>^ecutor.  Moreover,  he,  who  first  had  the  money,  has  no 
means  of  compelling  the  other  to  restore  it  to  his  possession, 
if  he  has  the  rights  of  an  executor  merely ;  for  each  execu- 
tor has  an  equal  right  to  hold  what  he  gets,  provided  he  gets 
it  as  money  of  the  estate.  Before  parting  from  funds  to  his 
co-executor,  it  was  then  an  act  of  prudence,  with  a  view  to 
his  own  indemnity,  and  of  official  duty  to  those  entitled  to 
ijie  estate,  to  provide  a  security,  which,  in  case  of  danger, 
could  be  promptly  and  efficiently  enforced  ;  and  the  bond  of 
the  borrowing  executor  to  the  lending  executor  seems  very 
proper  for  that  purpose.  By  lending  the  money,  the  one  ex- 
ecutor became  immediately  responsible  to  the  estate ;  and, 
by  giving  the  bond,  the  borrowing  executor  became  respon- 
sible to  the  other. 

The  plaintiff  was,  therefore,  entitled  to  recover  on  the 
face  of  the  bond«  and  without  the  settlement  and  payment 
to  Rives.  But,  though  not  necessary  to  the  plainlifl''s  ac- 
tion, that  evidence  displays  the  justice  of  it  more  distinctly  ; 
as  it  was  another  overt  act  of  appropriation  of  the  bond,  ac- 
cording to  the  idea  of  Chief  Justice  Henderson  in  Eure  v 
Euro,    It  was  not  incompetent  and  injurious  evidence ; 
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but  was,  at  most,  irrelevant  and  harmless,  and,  therefore,  noJ>«5- 1843. 
ground  for  reversing  the  judgment. 

Per  CuRiAMi  Judgment  affirmed. 


NATHANIEL  ROBARDS  dc  AL.  vs.  SETH  JONES. . 

Before  tbe  act  of  1827  (Rev.  Stat  eh.  122,  s.  11,)  a  bequest  of  personal  pro- 
perty to  "A.  and  hia  heirs/'  and  **  if  he  should  die  and  leave  no  lawful  is- 
sue*' then  over  to  B.  was  a  good  ezecutozy  limitation  to  B. ,  to  take  eS6c% 
if  A.  died  without  leaving  any  issue  living  at  the  time  of  his  death. 

And  if  B.  died  before  A.,  thb  executory  interest  was  so  far  vested,  that,  on  the 
happening  of  the  contingency,  the  executor  or  administrator  of  B.  would 
take  it. 

The  executor  or  administrator  of  A.,  dying  withput  leaving  issue  living  at  his 
death,  is  of  course  not  responsible  to  his  creditors  or  legatees  or  next  of  kiu 
for  the  property  so  bequeathedi 

Appeal  from  the  Superior  Court  of  Law  of  Wake  county, 
at  Fall  Term,  1843,  his  Honor  Judge  Bailey  presiding. 

This  was  an  action  of  detinue,  in  which  the  parties  sub- 
mitted the  cause  to  the  judgment  of  the  court  upon  the  fol- 
lowing case  agreed,  to  wit :  James  D.  Ridley,  by  his  will, 
made  the  15th  of  August,  1820,  and  soon  afterwards  admit- 
ted to  probate,  devised  and  bequeathed  as  follows,  to  wit, 
"  Item  1st.  My  will  and  desire  is,  that,  after  my  debts  are 
paid,  all  my  property,  both  real  and  personal,  should  be  kept 
together  for  the  use  of  my  beloved  wife  Elizabeth  J.  Ridley^ 
and  for  the  support  and  schooling  of  my  two  sons,  William 
W.  Ridley  and  John  A.  Ridley,  until  they  arrive  at  the  nge 
of  twenty-one  years  or  until  my  wife  marries,  and  at  her 
marriage  or  my  two  sons  coming  of  lawful  age,  my  will  is, 
that  all  my  property,  both  real  and  personal,  my  gold  watch 
excepted,  should  be  equally  divided  between  my  wife  Eliz- 
abeth and  my  two  sons,  William  W.  Ridley  and  John  A. 
Ridley,  to  them  and  their  heirs  forever.    Item  2d.    I  give 
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Dec  1843. unto  my  beloved  wife  my  gold  watch,  to  her  and  her  heirs 
-,  ^  "forever.  Item  3d.  If  my  two  sons,  William  W.  Ridley 
y  and  John  A.  Ridley  should  die  and  leave  no  lawful  issue, 
Jones,  ^y  ^\\i  ^^^  desire  is,  that  their  part  of  the  estate  should  be 
equally  divided,  and  for  one  part  thereof  to  go  to  ii«y  wife 
Elizabeth  J.  Ridley,  to  her  and  heirs  forever — and  the  other 
half  to  be  equally  divided  between  my  two  brothers  and  my 
sister,  to  them  and  their  heirs  forever."  After  the  death  of 
the  testator  his  will  was  proved,  the  executors  qualified  and 
assented  to  the  legacies.  The  property  passing  under  the 
first  xslause  included  a  large  number  of  negro  slaves,  and 
both  the  legatees,  VTiliiam  W.  and  John  J.  Ridley,  arrived 
at  full  age,  but  no  division  was  then  made.  Afterwards 
John  A.  Ridley  died  without  leaving  issue,  and  subsequent- 
]y  thereto  the  widow  Elizabeth  and  William  W.  Ridley  di- 
vided the  slaves  between  them,  leaving  in  the  possession  of 
William  one  third  part  thereof.  Afterwards  William  W. 
Ridley  died  without  leaving  issue^  having  made  a  will  and 
appointed  the  defendant  executor,  who  proved  the  will  and 
took  possession  of  tlie  slaves^  so  found  in  his  testator's  pos- 
session and  formiiigthe  said  ihir^l  part,  of  which  the  slaves 
named  in  the  writ  and  declaration  are  parcel.  The  plaintiff 
Robards  is  the  executor  of  Howel  Ridley,  one  of  the  bro- 
ersof  the  testator  named  in  the  third  clause  of  the  will,  who 
died  in  the  lifetime  of  the  said  William  W.  Ridley.  And 
the  plaintiff  Hinton  is  the  administrator  of  Willis  Ridley,  the 

other  brother  named  in  the  said  clause  and  of  Mrs. 

Robards,  the  sister  therein  named,  both  of  whom  died  in 
the  lifetime  of  the  said  William  W.  Ridley.  The  division 
of  the  slaves,  herein  before  mentioned,  is  ratified  and  con- 
firmed by  the  parties,  and  the  slaves  so  left  in  the  possession 
of  the  said  William  W.  Ridley  are  considered  and  treated  as 
the  moiety,  which  by  the  said  third  clause  is  directed  •to  be 
divided  between  the  testator's  two  brothers  and  his  sister. — 
At  the  death  of  the  said  William  W.  Ridley,  he  was  largely 
indebted,  so  that  his  debts  cannot  be  paid,  unless  the  said 
slaves  or  some  portion  thereof  be  applied  to  their  satisfac- 
Mou. 
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For  the  defendant  it  is  insisted,  Ist.  That  the  liniitation  I>ec.  1843. 
over  in  the  said  third  clause  is  too  remote  and  cannot  in  law  ^'^^^ 
take  effect,  and  consequently  that  the  entire  interest  vested        ▼ 
in  the  said  William  W.  Ridly  and  John  A.  Ridley.    And    ^•°~" 
2dly.  If  this  be  not  so,  yet  that  the  said  slaves  are  liable  in 
the  hands  of  the  defendant  to  his  testator's  debts,  and  cannot 
be  claimed  by  the  plaintiffs  until  such  debts  are  paid. 

And  it  is  agreed  that  if,  on  either  of  these  grounds,  the 
plaintiffs  are  not  entitled,  judgment  of  nonsuit  is  to  be  en- 
tered— otherwise  judgment  to  be  ior  the  plaintiffs  for  the 
slaves  and  damages  claimed  in  the  writ  and  declaration.-^ 
And  it  is  further  agreed  that,  should  judgment  pass  for  the 
plaintiffs,  the  defendant  will  surrender  to  the  plaintffsany  is- 
sue which  may  be  of  the  said  slaves,  since  they  came  into 
his  possession  ;  and  that  the  plaintiffs  shall  receive  from  the 
defendant,  on  account  of  the  damages  and  in  satisfaction 
thereof,  such  hires  as  the  defendant  may  have  actually  re- 
ceived, or  the  securities  taken,  or  that  may  be  taken  by  him 
therefor,  the  defendant  to  be  allowed  all  just  credits  by  rea- 
son of  payments  for  keeping  chargeable  slaves,  and  the 
plaintiffs  to  receive  the  balance  only,  if  any  there  be,  of  such 
hires. 

Upon  the  case  so  submitted,  his  Honor  being  of  opinion 
for  the  plaintiffs,  rendered  judgment  in  their  behalf  for  the 
slaves  mentioned  in  the  writ  and  declaration,  and  for  the 
damages,  costs,  &c. 

From  this  judgment  the  defendant  appealed  to  the  Su- 
preme Court. 

Badger  for  the  plaintiffs. 

J.  JET.  Bryan  and  Saunders  for  the  defendant. 

Daniel,  J.  First,  the  limitation  over,  in  the  third 
clause  of  the  will,  to  the  testator's  two  brothers  and  sister, 
of  the  personal  estate  given  to  the  two  son5(  of  the  testator 
in  theirs/  clause  of  the  will,  is  not  too  remote.  The  tes- 
tator in  the  third  clause  says,  "  if  my  two  sons  should  die, 
and  leave  no  lawful  issue,  (an  event  which  happened,)  my 
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Dec.  1843-  ^in  jg^  that  their  part  of  my  estate  should  be  equally  divid- 
RobardT"®^  '  ^"^  ^^®  P^^'  theteof  to  go  to  ifiy  wife,  and  the  other 
T  half  to  be  equally  divided  between  my  two  brothers  and 
JonMk  jjjy  sister."  When  the  expression,  used  by  a  testator  in  ma- 
king an  executory  limitation,  is  "  leaving  no  isstte^  the  es- 
tablished rule  is,  when  applied  to  personal  estate,  that  it  im- 
ports leaving  no  issue  at  the  death  of  the  first  taker,  and  ties 
the  event  up  to  that  time,  and  therefore  prevents  a  perpetui- 
ty, Forth  V  Chapman,  1  P.  W.  663.  And  2d  Powell  on 
Dev.  666  (Jarmains  ed.),  where  all  the  authorities  are  cited. 
Secondly ;  the  slaves  are  not  assets  in  the  hands  of  the 
defendant  as  the  administrator  ot  William  W.  Ridley.  The 
hires  and  profits  of  the  slaves  during  the  life  of  William  be- 
longed to  him ;  but  on  the  event,  which  has  taken  place, 
viz.  the  death  of  hdth  of  the  sons  leaving  no  issue,  the  orig- 
inal stock  ot  slaves  and  their  rncrease  went  over  to  the  ulte- 
rior legatees.  The  three  ulterior  legatees,  the  two  brothers 
and  the  sister  of  the  testator,  died  in  the  lifetime  of  the  two 
sons,  the  first  takers.  The  executory  interest,  resting  on  an 
uncertain  event,  went  to  the  administrators  of  her  sons,  who 
tvere  certain,  (viz.  the  ulterior  designated  legatees,)  Pinbury 
V  Etkin,  I  P.  W.  563.  In  Barnes  v  Allen,  1  Bro.  181  .— 
(Belt's  ad.),  Lord  Thurlow  remarked,  that  a  contingent  in- 
terest might  vest  in  right,  although  it  did  not  rn  possession ; 
and  that  contingent  executory  interests  might  be  as  com- 
pletely vested,  as  if  they  were  in  possession,  so  as  to  go  to 
the  representative  of  a  named  legatee,  who  might  happen 
to  die  before  the  event  took  place ;  see  1  Roper  on  Legacies, 
402.    We  think  that  the  judgment  must  be  affirmed. 

Per  CtraiAMi  Judgment  affirmed^ 
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THE  STATE  TO  THE  USE  OB'  R.  H.  LISTER  &  AL.  m.  HENRY 
W.  SKINNER  &  AL, 

A.  before  the  act  of  1837,  Rev.  Stat  c   122,  a.   11,  beqileKthed  aa  foilowa:  Dec,  1843 
"  I  give  to  my  aon  J.  W.  all  my  negroes,  to  wit  &c  to  him  and  hia  heira  ■ 
lawfully  begotten  of  hia  body ;  but  if  he  ahould  die  without  lawful  heira» 
then  my  wish  is  for  S.  W.,  to  him  and  his  heirs  forever/'    ffeld  that  the 
limitation  over  to  8.  W.  waa  too  remote,  aod  that  J.  W.  took  the  abaoluta 
eatate  in  the  slave*. 

The  oaae  of  Swain  v  Raicoe,  3  Ii«d,  2Q0,  cited  and  approved. 

Appeal  from  the  Superrar  Court  of  haw  of  PasqnotaDk 
county,  at  Fall  Term;  I8i-i,  his  Houor  Judge  Nash  pre* 
biding* 

This  was  an  action  of  debt  on  the  bond  of  Henry  W. 
Skinner,  as  the  administrator  of  Joshua  Wooton,  dec'd  ;  and 
the  following  case  agreed  was  subn*itted  to  hiis  Honob. 

The  defendant's  intestate  died  in  the  year  1839,  wUhout 
Uaue^  leaving  the  relators  bis  only  next  of  kin,  and  this  ac* 
tion  is  brought  to  recover  what  may  be  due  to  them  as  the 
distributees  of  the  said  Joshua  Wooton.  By  a  reference 
made  in  the  case  and  an  account  thereupon  stated^  k  appears 
that  the  amount  of  assets  in  the  hands  of  the  administrator 
on  the  6th  of  September^  1843,  after  deducting  all  charges 
and  expenditures,  was  two  thousand  and  forty-four  dollars 
and  thirty-seven  cents.  By  the  said  report  it  further  ap- 
pears, that  the  estate  of  the  said  Wooton  is  credited  with  the 
sum  of  two  thousand  nine  hundred  and  seventy-five  dollars, 
as  the  amount  of  sales  of  certain  n^ro  slaves,  bequeathed 
by  the  will  ot  Charles  Wooton,  deceased.  The  bequest  of 
the  said  slaves  is  in  the  following  words :  "  I  give  and  be- 
queath unto  my  son  Joshua  Wooton  all  my  land  d&c,  also 
my  negroesi  to  wit,  my  negro  woman  Venus  dkc.  them  and 
their  increase,  to  him  and  his  heirs  lawfully  begotten  ef  his 
body,  but  if  he  Joshua  should  die  without  lawful  heirs, 
then  my  wish  is,  that  Joshua  Wooten,  a  son  of  my  brother 

7 
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Dec'r,  1843  Samuel  Wooton,  now  living  in  the  west  part  of  Tennessee, 
I         in  Sumner  county,  near   Huntsville,  to  him  and  his  heirs 
T  *     forever,  &c."      Charles  Wooton  made  his  will  and  died  in 
Skinner,  the  year  1825. 

.Should  his  Honor  be  of  opinion,  that  the  said  Joshua, 
who  was  the  first  taker  under  the  said  bequest,  and  under 
whom  the  relators  claim,  took  by  virtue  thereof  the  entire 
and  absolute  estate  in  the  said  negroes,  then  there  is  to  be 
judgment  for.  the  plaintiff  for  the  said  sum  of  $2044  37, 
with  interest  from  the  6th  of  September,  1843.  But  should 
his  Honor  be  of  opinion  that  the  said  ff.rst  taker  took  only  a 
life  estate,  then  judgment  is  to  be  entered  for  the  defendants. 
His  Honor  being  of  opinion  that  the  defendant's  intestate 
took  the  whole  estate  in  the  said  negroes,  gn^e  judgment  ac- 
cordingly for  the  said  sum  of  $2044  37,  and  interest  there- 
on, from  which  judgment  the  defendants  appealed  to  the 
Supreme  Court. 

No  counsel  for  the  plaintiff  in  this  court. 
Kinney  and  Iredell  for  the  defendants. 

Dakiel,  J.  Charles  Wooton,  the  testator,  died  in  the 
year  1825,  after  making  his  will,  which  contained  the  clause 
mentioned  in  the  case  agreed.  Did  that  clause  give  to  Josh- 
ua Wooton,  the  son  of  the  testator,  the  absolute  and  entire 
estate  in  the  negroes  mentioned  therein  ?  There  can  be  no 
donbt^that  the  words  in  the  clause  would  create  an  estate 
tail  in  lands  devised  ;  and  the  general  rule  is,  that  where- 
ever  words  in  a  will  would  create  an  estate  tail  in  lands  de- 
vised, the  same  words  in  a  bequest  of  chattels,  will  carry  the 
absolute  estate.  But  an  exception  to  this  rule  is,  where 
there  are  words  superadded  to  those,  which,  standing  by 
themselves,  would  create  an  estate  tail  in  land,  which  super- 
added words  would  shew  and  explain  that  the  testator  did  not 
intend  to  create  an  estate  tail  in  the  chattels.  Swain  v  Rascoe^ 
3  Iredell,  200.  But  in  this  will,  there  are  no  such  super- 
added, explanatory  words  to  the  bequest  of  the  slaves.  <'To 
him  (Joshua  Wooton)  and  his  heirs  lawfully  begotten  of  his 
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body,  but  that  if  he,  Joshua,  should  die  without  lawful  heirs,  Dec^iMS 
then  over,  &c."     We  nre  therefore  of  opinion,  that  the 
judgment  given  by  bis  Honor  was  correct,  and  the  same 
must  be  afiirmed. 

P£R  Curiam.  Judgment  affirmed. 


-««i««#«4w— 


ARCfflBALD  H.  ARRINGTON  m.  CALVIN  A.  SMITH. 

In  the  case  of  an  appeal  from  the  County  to  the  Snperior  Court,  where  the 
cause  has  been  continued  for  two  years  in  the  Superior  Court  and  witneaft- 
es  summoned  on  both  sides,  it  is  too  late  for  the  appellee  to  move  to  dismise 
the  appeal  for  the  want  of  an  appeal  bond.  He  win  'be  considered  aa  hav- 
ing waived  his  right  to  a  bond. 

Appeal  from  the  Superior  Court  of  Law  of  Wake 
County,  at  Fall  Termi  1843.,  his  Honor  Judge  Baileit 
presiding. 

This  was  an  action  on  the  case  commenced  in  the  County 
Court  of  Wake.  .  A  judgment  having  been  rendered  in  that 
Court  against  the  plaintiff  at  May  Term,  1S41,  he  appealed  to 
the  Superior  Court,  but  neglected  to  give  an  appeal  bond.  The 
cause  was  entered  ou  the  docket  of  the  Superior  Court  of 
Wake  County  at  the  Fall  Term,  1841,  and  continued -at  the 
several  terms  of  the  Court  until  the  Fall  Term,  1S43.  When 
the  cause  was  colled  for  trial  on  the  second  day  of  that  term, 
the  plaintiff  declared  himself  ready,  but  the  defendant,  hav- 
ing called  his  witnesses,  stated  he  was  not  ready;  whereup- 
on the  cause  was  left  open  until  the  next  day.  On  the  next 
day  the  deftrndant  moved  to  dismiss  the  appeal  for  the  want 
of  an  appeal  bond.  The  plaintiff  then  moved  for  leave  to 
file  a  bond  for  costs  and  damages,  which  was  refused.  It 
appeared  that  a  subpcBua  had  been  issued  by  the  Clerk  of  the 
Superior  Court  for  the  defendant's  witnesses,  returnable  to 
the  Fall  Term,  1841 .    On  the  above  facts,  the  Court  dis 
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Dec'r,  1843  missed  the  appeal  BDd  gave  judgment  against  the  plainliflT 
Airington  ^^^  ^^^  ^^^^  ^^  ^^®  Superior  and  County  Courts. 

▼  From  this  judgment  the  plaintiff  appealed  to  the  Supreme 

^"^^    Court. 

Saunders  and  Miller  for  the  plaintiff. 
W.  H.  Haywood  for  the  defendant. 

Daniel,  J.  At  May  sessions  1841  of  the  County  Court  of 
Wake,  the  plaintiff  appealed.  The  Defendant,  two  years 
after  the  transcript  of  the  record  had  been  filed  in  the  Supe- 
rior Couit,  moved  to  dismiss  the  appeal,  because  there  was 
no  appeal  bond.  The  defendant,  at  any  of  the  antecedent 
terms  of  the  Superior  Court,  could  have  made  the  irtotion  to 
dismiss  ;  he  did  not  do  so,  but  went  on  and  forced  the  plain- 
tiff at  one  term  to  continue  the  cause  by  affidavit,  and  at  an- 
other term  he  obtained  leave  of  the  Court  for  time  to  pre- 
pare for  the  trial  of  the  cause — he  moreover  had  caused  his 
witnesses  to  be  subpoened  to  the  first  term  of  the  Superior 
Court.  It  seems  to  us,  that  this  case  is  within  the  prin- 
ciple and  reason  of  the  case  of  Den  on  Demise  of  Wal- 
lace  ^*  Walters  v  Corbitt,  decided  at  this  term  (ante  p.  45). 
All  the  facts  and  circumstances,  disclosed  by  the  case,  are^ 
we  think,  sufficient  to  raise  an  implied  waiver  by  the  defen- 
dant of  an  appeal  bond.  The  judgment  must  be  reversed, 
and  a  procedendo  awarded. 

Per  Cuaiam,  Judgment  arrested  and  procedendo 

awarded. 
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JAMES  BRANNOCK  m.  LEWIS  P.  BOULBIN  &  AL. 

To  charge  penons  with  a  conspiracy  to  cheat  and  defraud  a  third  person,  Dec  1843. 
there  must  be  a  collusion  and  participation  in  the  scheme  or  its  execution.  — — — ^ 
Mere  silent  observation  and  acquiescence  are  not  suflScient. 

Unless  the  persons  charged  by  some  deed  or  word  became  parties  to  the  plot 
to  cheat,  they  -could  neither  have  influenced  the  acts  of  the  person  defrauded 
nor  contrybuted  to  his  losses ;  and  therefore  they  are  not  liable  to  his  action. 

One  may  be  bound  to  speak  the  truth  concerning  any  matter  or  thing,  with 
whi^  he  or  his  rigtits  are  connected,  and  not  suffer  another  to  deal  respect- 
ing  them  under  a  delusion.  But  in  respect  to  matters,  with  which  he  is  in  no 
wise  concerned  or  connected,  he  is  not  charged  with  the  legal  duty  of  pre- 
venting mishief  to  others  by  commimicatfng  what  he  Jtnows^  but  he  may  he 
silent 

Appeal  from  the  Superior  Court  of  Law  of  Stokes  coun- 
ty, at  the  Fall  Teroj,  1843,  his  Honor  Judge  Manly 
presiding. 

This  was  an  action  of  trespass  on  the  case  in  which  the 
plaintiff  declared  against  the  defendants  for  conspiracies 
with  one  Edward  Bouldin :  1st,  to  entice  away  his  daughter 
and  marry  her  to  (he  said  Edward;  and  2diy,to  defraud  him, 
the  plaintiff,  out  of  certain  moneys  by  inducing  him  to  be- 
como  surety  for  the  said  Edward,  he  being  insolvent. 

It  appeared  on  the  trial  that  Edward  Bouldin,  leaving  a 
wife  and  family  in  the  County  of  Caswell,  had  removed  to 
Guilford,  and  there,  nnder  an  assumed  name  and  represent- 
ing himself  to  be  a  wealthy  planter  from  the  State  of  Mis- 
sissippi, had  married  the  daughter  of  the  plaintiff.  There 
was  no  other  evidence  on  the  first  count  in  the  declaration. 

On  the  second  count,  there  was  evidence  tending  to  shew 
a  knowledge  on  the  part  of  the  defendants  (who  are  his 
brothers  and  brothers-in  law  respectively)  of  Edward  BouN 
din's  marriage  under  an  assumed  name  in  Guilford,  and  of 
the  delusion,  under  which  the  plaintiff  was  acting,  as  to  his 
true  character  and  condition.  Other  evidence  was  likewise 
before  the  Court  tending  to  establish  connivance  and  aid,  on 
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Dee.  iS43.the  part  of  the  defendants,  in  keeping  up  this  delusion,  and 

T T  particularly  in  procuring  the  plaintiff  to  become  surety  up- 

V  on  a  note  of  the  said  Edward,  which  the  plaintiff  subsequent- 
Bouidin.  jy  pajjj^  rpjj^  testimony  was  circumstantial  and  prolix,  and 
it  is  not  deemed  necessary  to  report  it  at  length.  The 
Court  charged,  that,  to  make  out  a  case  to  justify  a  recovery 
agninst  the  defendants,  it  was  necessary  for  the  jury  to  be 
satisfied,  that  they  acted  in  concert  with  the  principal  char- 
acter, Edward  Bouidin,  and  with  a  view  of  enabling  him 
to  impose  upon  the  plaintiff  in  the  particular  complained  of. 
It  would  be  insufficient  that  they  saw  and  understood  his 
contrivances  and  kept  them  secret,  if  they  neither  tlid  nor 
said  any  thing  to  aid  in  making  those  contrivances  success- 
ful, and  with  intent  so  to  aid.  If  they  neither  did  nor  said 
any  thing  intended  to  keep  up  this  delusion,  or  to  lead  him 
off  from  any  enquiry,  which  he  might  else  have  made  to  unde- 
ceive himself,  the  defendants  would  not  be  guilty  of  a  con- 
spiracy, so  as  to  make  them  liable  to  the  plaintiff's  action. 

The  jury  found  a  verdict  in  favor  of  the  defendants,  and 
the  plaintiff,  having  failed  to  obtain  a  new  trial,  appealed  to 
the  Supreme  Court. 

JHorehead  for  the  plaintiff. 
No  counsel  for  the  defendants. 

RuPFiN,  C.  J.  Considering  the  relation  between  the 
parties,  it  might  have  required  bnt  little  evidence,  over  and 
above  a  knowledge  by  the  defendants  of  the  plans  of  the 
principal  actor  and  their  observation  of  4he  execution  of 
them,  to^atisfy  a  reasonable  mind  of  the  actual  participation 
of  the  defendants  in  the  plans,  either  in  their  formation  or 
execution.  But  that  is  not  the  question  presented  here. 
The  evidence  being,  as  might  be  expected,  circumstantial,  it 
was  lefl  to  the  jury  to  deduce  therefrom,  as  was  their  prov- 
ince, such  inferences  as  to  the  facts  of  the  alleged  conspira* 
cy,  as  in  their  judgment  it  authorized.  The  Court  was  not 
asked  to  give  any  particular  instiuctions  in  aid  of  the  jury 
in  that  part  of  their  duty.  It  was,  therefore,  only  incumbent  on 
the  Court  to  inform  the  jury,  what  kind  of  conduct  by  the 
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defendants  would  make  them  conspirators  with  Edward  ^E)cc  I84a 
Bouldin,  so  as  to  render  them  liable  for  the  deceits  and  ira-  Bnmnock 
positions  practised  on  the  plaintiff  by  that  person.  Such  di-  ▼  , 
reclions  the  Court  gave  ;  and,  after  considering  them,  we  ^^  "** 
own  that  we  are  unable  to  perceive  that  they  are  erroneous. 
As  we  understand  them,  it  is  laid  down,  that  if  the  defcD- 
ddnts  aided  Edward  Bouldin  by  saying  or  doing  any  thingi 
or  in  any  wise  acted  in  concert  with  him,  to  deceive  the 
plaintiff  as  to  the  condition  and  character  of  that  person,  oi^ 
to  keep  up  the  delusion  of  the  plaintiff  on  those  points,  or  to 
induce^  or  to  enable  Edward  Bouldin  to  induce  the  plaintiff 
to  become  his  surety — that  would  amount  to  a  conspiracy 
and  fraud :  but  that,  if  the  defendants  merely  knew  of  the 
designs  and  contrivances  of  the  principal  party  to  impose  on 
the  plaintiff,  that  would  not  be  a  conspiracy,  though  they 
did  not,  as  they  might,  disclose  the  matter  thus  known  by 
them.  The  question  then  is,  whether  a  collusion  and  par- 
ticipation in  the  scheme  or  its  execution,  something  be* 
yond  silent  observation  and  acquiescence,  be  not  necessary 
to  charge  these  defendants.  We  think  it  is.  There  are 
many  cases  to  which  is  strictly  applicable  the  common  saying, 
that  "  silenco  gives  consent,"  and  a  person  is  bound,  as  to  his 
own  rights,  by  not  making  them  known  to  one  innocently 
dealing  for  an  article,  ^n  potest  ei  debet  vetare.  jubet,  8% 
non  velai.  Such  is  the  principle,  when  one  ought,  as  a  le* 
gal  duty,  to  give  notice  of  his  own  rights,  when  one  is^a- 
bout  to  contract  with  another,  who,  he  knows,  is  under  a 
false  impression  us  to  some  material  fact,  influencing  the 
person  to  contract.  Thus  if  one  man  sees  another  buy  hfs 
estate,  and  will  not  make  known  his  title,  it  is  a  frnndT, 
which  justly  renders  the  contract  as  binding  on  the  owner, 
as  if  he  had  made  it  himself.  So,  for  example,  if  these  de- 
fendants had  themselves  taken  an  obligation  from  the  plain- 
tiff, as  the  surety  of  Edward  Bouldin,  without  informing 
him  that  he  was  not  the  person  the  plaintiff  took  him  to  be 
and  making  known  his  true  character ;  such  silence  might 
be  fraudulent,  and  the  plaintiff  be  relieved  from  the  obliga* 
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Doc*r,i843tion,    Indeed,  there  the  defendants  would  be  parties  to  the 
BrannociT  *^^»  '^^^"^  which  the  injnry  to  the  plaintiff  arose. 
Bouldin.       There  are,  however,  many  cases  in  which  silence  is  in- 
nocent, at  least  legally  speaking,  although  another  noay  suf- 
fer in  consequence  of  it.    A  person  is  always  bound  to  re- 
frain from  wilful  falsehood,  which  may  produce  a  prejudice 
fo  another.     He  may  also  he  bound  to  speak  the  truth  con- 
cerning any  matter  or  thing,  with   which  he  or  his  rights 
frre  connected,  and  not  suffer  another  to  deal   respecting 
them  under  a  delusion.    But  \n   respect  to  matters,  with 
which  he  is  in  no  wise  concerned  or  connected,  he  is  not 
charged  with  the  duty  of  preventing  mischief  to  others  by 
communicating  what  he  knows,  but  he  may  be  silent.     If 
one  sees  another  about  to  fall  into  a  pit,  ordinary  humanity 
would  induce  him  to  cry  out  and  warn  hrm  of  the  danger.  But 
(he  duty  is  of  that  imperfect  kind,  of  which  conscience  is  the 
only  sanction.  It  creates  no  legal  obligation;  nor  its  omission 
any  responsibility  for  consequences.    If  one  recommend  an 
insolvent  person  as   worthy  of  credit,   it  is  a  fraud,  which 
subjects  the  perpetrator  to  damages.     But  if  he  be  asked  as 
to  the  credit  of  such  a  person  he  may  decline  answering,  al- 
though he  knows  of  his  insolvency  and  that  the  enquirer  is 
about  to  deal  with  him.     Much  more  may  he  refrain  from 
speaking,  when  he  is  nol  asked  to  do  so.     The  law  does  not 
require  a  person  to  intermeddle   in   other  people's  business, 
nor  interpose  to  protect  one  man  from  the  wrong  of  another, 
with  neither  of  whom  is  he  connected,  as  to  the  transaction 
in  which  the  wrong  is  sustained.    One  is  ai  liberty  to  at- 
tend to  his  own  affairs,  and  leave  others  to  enquire  as  they 
can,  and  judge  for  themselves  in  matters  that  concern  them 
alone.     If  these  defendants  were  merely  passive  witnesses  of 
the  deceits  of  Edward  Botildin,  they  were  his  deceits  and 
none  of  theirs.    There  must  be  some  union  of  views,  or 
confederation,  between  two  or  more,  to  constitute  a  con- 
spiracy.   Unless  by  some  deed  or  word  they  became  parties 
to  the  plot  to  cheat  the  pjaintiff,  the  defendants  could  not 
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hare  influenced  'his  acts  nor  contribated  to  his  losses ;  ^^*^^^^' 
and|  therefore,  they  are  not  liable  to  his  action. 

Per  CuaiAMi  Judgment  affirmed* 


WILLQ!  GAITHER  t^.  ELIJAH  TEAGUE. 

Where  on  s  eohtmct  for  fhe  sale  of  a  horie  the  vetidor  b  to  retain  the  title 
until  the  purchase  money  is  paid,  and  the  vendee  givtm  hie  note  for  the  priee 
and  takes  possession  of  the  horse,  it  is  competent  for  tne  vendor,  in  an  ac* 
tion  to  recover  the  horse  from  one  claiming  under  (he  vendee,  to  shew  a 
judgment  on  the  vendee's  note,  execution  and  xetom  of  nulla  bonOf  in  oft* 
der  to  shew  that  the  price  had  not  been  paid^ 

Appeal  from  the  Superior  Court  of  Law  of  Caldwell 
County,  at  the  Fall  Term,  1843,  his  Honor  Judge  Dick 
presiding. 

This  was  an  action  of  trover  for  a  horse.  The  plaintiff 
shewed  title  to  the  property  by  offering  in  evidence  an  in. 
strument  of  writing  signed  by  Edward  Teague,  under 
whom  the  defendant  clerimed.  The  instrument  was  in  the 
following  words,  viz  i 

"  State  of  North  Carolina,  )  Know  all  men  by  these 
Burke  County.  \  presents,  that  I,  Edward 
Teague,  have  this  day  bargained  for  a  sorrel  filly  of  Willie 
Gaither,  which  filly  I  want  to  stand  as  security  until  I  pay 
him  the  said  Gaither  for  her.  I  also  promise  to  take  good 
care  of  her.  Witness  roy  hand  and  seal  this  6th  of  Octo- 
ber, 1836.  Edwaed  Tbague.'* 

At  the  time  the  instrument  in  question  was  executed  and 
the  possession  of  the  property  passed  to  Edward  Teague^ 
the  plaintiff  took  the  note  of  thesaid  Edward  for  thirty  dol- 
lars, being  the  price  of  the  horse.  Afterwards  thd  plaintiff 
sued  on  the  suid  note,  obtained  judgment  and  sued  out  ea&* 
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Dec'r.i843Cution,  OH  which  the  officer  returned  "no  goods."    On  the 

— ; trial  the  plaintiff  offered   to  give  these  proceedinjsrs  in  evi- 

^^^^®'    df  nee,  to  shew  that  the  debt  had  not  been  paid  and  that  the 
Teaguo.    said  Edward  was  insolvent.     The  evidence  was  rejected  by 
the  Court.  The  jury  returned  a  verdict  for  the  defendant,  and 
judgment  having  been  rendered  pursuant  thereto,  the  plain- 
tiff appealed. 

Boyden  for  the  plaintiff. 
Badger  for  the  defendant. 

Daniel,  J.  We  think  that  the  evidence  rejected  by  the 
Superior  Court  would  have  been  admissible  against  Edward 
Teague,  if  he  had  been  the  defendant.  And  as  the  present 
defendant  claims  under  Edward  (how  it  does  not  appear), 
it  must  be  good  evidence  against  him. 

Per  CuBiAMi  Judgment  reversed  and  venire  de 

novo  awarded. 


JAMES  A.   WILSON  vs.  JOHN  HENSLEY  &  AL. 

When  an  officer,  who  has  levied  an  execution  on  peisonal  property,  volunta- 
rily permits  the  defendant  in  the  execuion  to  regain  possession  of  the  pro- 
perty, his  lien  is  so  far  gone,  that  the  levy  of  a  subsequent  execution  by  a- 
notber  officer  on  the  property  bo  in  possesion  of  the  defendant  shall  be  pre- 
ferred. 

The  case  of  Robert9  ▼  Scaka,  1  Ired.  88,  dted  and  approved. 

Appeal  from  the  Superior  Court  of  Lawof  Yancy  County, 
at  the  special  term  in  August  1843,  his  Honor  Judge  Pear- 
son presiding. 

This  was  an  action  of  trover  for  a  horse,  on  the  trial  of 
which  the  jury  found  the  following  special  verdict.  The 
jury  find  that  the  defendant  McOurry,  being  a  constable  of 
the  county  of  Yancy,  and  having  two  executions  in  his 
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bands,  one  in  favor  of  the  other  defendant  Hensley  against  Bee  i84s. 
one  VV  illiatn  Edwardsffor  eight  dollars  and  twenty  five  cents,  ~~~ 
and  the  other  in  favor  of  one  Samuel  Fleming  against  the  y 
said  Edwards  and  the  other  defendant  Hensley  for  seventy  Henrfej. 
dollars,  did  on  the  7th  of  September  1841,  in  the  town  of 
Biirnsville,  levy  upon  and  take  into  his  possession  a  roan 
mare  the  property  of  the  said  Edwards — that  the  said  McCur- 
ry  immediately  led  the  mare  across  the  street  and  delivered 
her  to  the  defendant  Hensley.  with  the  understanding  that 
Hensley  shoHld  have  her  forthcoming  at  the  next  October 
Court  in  Burnsville,  to  be  sold  in  satisfaction  of  the  said 
executions — that  Hensley  then  delivered  the  mare  to  the 
said  Edwards,  with  the  understanding  that  he  should  keep 
her  and  have  hor  at  the  time  and  place  before  agreed  upon— 
that  Edwards  kept  her  in  his  possession  until  the  24th  day 
of  September  1841,  when  the  plaintiff,  who  was  also  a  con- 
stable of  the  said  county,  and  who  had  executions  in  favor 
of  diSe rent  persons  against  the  said  Edwards,  went  to  the 
house  of  Edwards,  levied  his  executions  on  the  marc,  took 
her  into  his  possession  and  kept  her  until  the  4th  of  October, 
when  be  exposed  her  to  public  sale  after  due  advertisement, 
at  which  sale  one  Chandler  became  the  purchaser  for  $45, 
and  soon  after  his  purchase  transferred  the  mare  to  the  plain- 
tiff at  an  advance  of  25  per  cent  for  his  bid.  The  jury  fur- 
ther find,  that  there  was  no  understandin?  between  the  plain- 
tiff and  the  said  Chandler  before  the  sale  was  closed,  that 
Chandler  should  bid  for  and  as  the  agent  of  the  plaintiff. 
They  further  find  that,  after  the  sale  by  Chandler  to  the 
plaintiff,  the  defendants  took  and  converted  the  mare  to  their 
own  use,  and  that  the  value  of  the  mare,  at  the  tiiie  of  the 
conversion,  was  sixty  five  dollars,  but  whether  upon  these 
facts  the  plaintiff  is  entitled  to  recover  the  jury  are  ignorant 
and  pray  the  advice  of  the  Court,  &c.  &c. 

The  Court  was  of  opinion  with  the  plaintiff.  They  held 
that  the  right  of  the  first  officer  commenced  with  and  de- 
pended upon  his  possession — that  this  possession  was  lost  by 
the  act  of  his  agent  in  restoring  the  possession  to  the  debtor, 
and,  of  course,  the  right,  which  depended  upon  it,  was  also 
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Dee'r,  1843  lost    JadgQient  was  therefore  rendered  for  the  plaintiff  and 
Wiiwn  '^^  defendants  appealed. 

HeitfUj.       No  counsel  for  the  plaintiff. 

/•  H.  Bryan  and  Alexander  for  the  defendants. 

Daniel  J.  We  concur  with  his  Honor  in  the  opinion  de- 
livered by  him  in  this  case.  The  case  is  within  the  rule 
laid  down  by  this  Court  in  Roberts  v  ScaleSj  1.  Ired.  88, 
relation  to  the  duty  of  officers  in  levying  executions  on  the 
property  of  a  debtor.  When  (he  plaintiff,  who  made  the 
last  levy,  came  with  the  executions  then  in  his  hands  to 
make  the  levy^  he  found  the  mare,  now  in  controversy,  in  the 
possession  of  the  debtor.  The  levy,  which  McCurry  had 
before  made  on  the  mare,  had  lost  its  effect,  as  to  the  execu- 
tions in  the  hands  of  Wilson,  by  the  property  being  then 
out  of  tl)e  custody  or  care  of  McCurry,  or  his  agent,  and 
again  in  possession  of  the  original  debtor.  If  the  agent  of 
McCurry  has  been  guilty  of  a  breach  of  trust,  in  permitting 
Edwards,  the  debtor,  to  regain  the  possession  of  the  mnre, 
be  is  responsible  to  him  for  that  conduct ;  but  the  plaintiff 
had  nothing  to  do  with  that  agency.  The  judgment  must 
bo  affirmed. 

Per  Curiam,  Judgment  affirmed. 


JOSEPH  B08T  M.  THOMAS  SMITH. 

Where  A.  geve  B.  an  usurious  bond  for  $220  in  consideration  that  B.  would 
discharge  him  from  a  previous  honajide  debt  of  200,  altho'  this  original  debt 
is  not  affected  by  the  subsequent  usury,  yet  B.  cannot  recover  the  $200  u^ 
on  the  mere  declaration  of  A.  to  a  third  person,  that  he  would  pay  that  sum, 
bat  never  would  pay  the  usurious  bond. 

Appeal  from  the  Superior  Court  of  Law  of  Lincoln  coun- 
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ty,  at  the  Fall  Term,  1843,  his  honor  Judge  Settle  pre- 1>«5-  ^^48 

sidinj?.  Boat  ^ 

This  was  action  of  assumpsit  broiijfht  by  the  plaintiflf  to  ▼ 
recover  the  sum  of  $200,  with  the  legal  interest  thereon.  It  ®""*^ 
was  admitted  by  the  defendant,  that  abouttwo  years  previous 
to  the  bringing  of  this  suit,  one  Simpson  was  indebted  to  the 
plaintiff  in  the  sum  of  S520O,  and  to  poy  him  Simpson  a- 
greed  to  give  him  a  bond  or  note  on  the  defendant  Smith  for 
the  sum  of  $220;  that  at  that  time  the  defendant  was  justly 
indebted  to  the  said  Simpson  in  a  sum  between  threu  and 
four  hundred  dollars,  and  that  Simpson  informed  the  defen- 
dant that  he  owed  the  plaintiff  $200,  and  had  agreed  to  let 
him  have  a  note  or  bond  on  him  for  $220  to  discharge  the 
debt,  and  that  he  wished  him  to  execute  to  him,  Simpson,  a 
bond  for  the  sura  of  $220,  and  another  for  the  residue  of  the 
sum  due  him;  and  the  defendant  accordingly  executed  and 
delivered  to  Simpson  a  bond  in  the  sum  of  $220,  drawn 
payable  to  the  plaintiff,  and  also  another  bond  for  the  resi- 
due, together  with  the  suai  of  $g0  therein  included,  which  * 
Simpson  alleged  he  was  justly  entitled  to,  as  the  plaintiff 
was  unwilling  to  tqke  Smith's  bond  unless  it  was  discount- 
ed at  ten  per  cent. — that  Simpson  delivered  the  $220  bond 
to  the  plaintiff  in  discharge  of  the  debt  due  to  him,  and  the 
plaintiff  accepted  the  bond  on  the  defendant  in  lieu  thereof, 
without  any  knowledge  of  the  addition  of  the  above  mention- 
ed $20  to  the  other  bond — that,  afler  the  lapse  of  some  time, 
the  defendant  not  paying  oS  his  said  bond  to  the  plaintiff,  a 
suit  was  brought  thereon  in  the  County  Court  of  Lincoln, 
and  in  bar  of  the  action  the  defendant  pleaded  the  statute  a- 
gainst  usury,  and  eventually  sustained  his  plea  by  proving 
the  facts  above  set  forth.  It  was  admitted  that  the  plaintiff 
knew  nothing  of  the  usurious  contract  between  Simpson 
and  the  defendant.  The  plaintiff  then  proved  by  a  witness, 
that  during  the  pendency  of  the  suit  in  the  County  Court, 
and  a  short  time  before  the  trial,  the  defendant,  in  speaking 
of  the  said  bond  and  suit,  said  to  the  witness  that  «  as  to  the 
$20  he  never  would  pay  Bost  that,  but  he  would  pay  him 
the  2200  with  the  legal  interest  on  it."      It  was  on  this  de- 


Smith. 
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Dee.  1848  claration  to  the  witness  that  this  action  was  founded.     The 
"^^      plaintiff  insisted  that  under  these  circumstances  there  was  a 
V       moral  obligation  resting  upon  the  defendant  to  pay  him,  and 
that  such  moral  obligation  formed  a  sufficient  consideration 
for  the  promise  to  sustain  the  action. 

But  the  Court  intimating  an  opinion,  that,  under  all  the 
circumstances  of  the  case,  as  admitted  and  proved,  the  ac- 
tion could  not  be  maintained,  the  plaintiff,  in  deference  to 
that  opinion,  submitted  to  a  judgment  of  nousuitand  appeal- 
ed to  the  Supreme  Court. 

Hoke  for  the  plaintiff. 
Mexander  for  the  defendant. 

Daniel,  J.  Where  one  man  is  bona  fide  indebted  to 
another,  and  agrees,  in  consideration  of  forbearance,  to  pay 
him  more  than  legal  interest,  this  second  contract  is  usuri- 
ous and  consequently  void.  But  this  does  not  affect  the  o- 
riginal  debt,  provided  the  original  debt  was  lawfully  contract- 
ed ;  the  original  debt  will  still  remain  untainted  with  the 
vice  of  the  second  security.  Cro.  Eliz.  20.  Comyn  on  Usu- 
ry, 189,  190.  When  Smith  gave  Bost  the  usurious  bond 
for  $220,  he  did  not  owe  him  any  antecedent  debt.  The 
said  bond  was  given  in  consideration  that  Bost  should  dis- 
charge Simpson  of  an  antecedent  debt  of  $200.  During 
the  pendency  of  the  action  against  Smith  on  the  usurious 
bond  of  $220,  he  said  to  a  witness  (who  was  not  the  plaintiffs 
agent)  that  he  would  pay  Bost  the  $200,  but  that  he  never 
would  pay  the  usurious  bond  of  B220.  Was  this  declaration 
by  Smith  to  the  witness  a  promise  to  Bost  to  pay  him  that 
sum?  His  Honor  thought  it  was  not ;  and  we  concur  with 
him.  The  assent  of  Bost  at  that  time  was  wanting.  There 
was  merely  a  declaration  of  an  intention  by  Smith,  and  not 
an  engagement.    The  judgment  must  be  affirmed. 

Per  Curiam,  Judgment  affirmed. 
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JAMES  C.  DOBBIN  vs.  JOHN  CASTER  &  AL. 

If,  apon  a  ra.  «a.  from  a  jostice  of  the  peace,  returnable  to  the  County  Court  Dee.  184S. 

instead  of  being  returnable  before  a  justice  out  of  court  within  three  months, ^— 

the  person  arrested  give  bond  to  appear  at  the  County  Court,  to  take  the 
benefit,  of  the  insolvent  debtora'  law,  and  he  fail  to  appear  at  the  time  ap* 
appointed,  and  the  court  render  judgment  against  him  and  his  sureties,  thej 
cannot  hear  any  objection,  even  at  the  same  term  of  the  County  Court,  a- 
gatnsi  such  judgment 

But  certainly  at  a  succeeding  term,  the  County  Court  cannot  vacate  such 
judgment. 

The  cases  of  WhWey  ▼  Bkuk,  2  Hawks  179;  and  Winslow  ▼  Andentm,  3 
Dev.  &  Bat,  11,  cited  and  approved. 

Appeal  from  the  Superior  Cotirt  of  Lav  of  Moore  good* 
ty,  at  the  special  term,  in  December,  1843,  his  Honor 
Judge  Manly  presiding. 

It  appeared  from  the  records,  that  the  plaintiff  had  obtain- 
ed a  judgment  before  a  justice  of  the  peace  against  John 
Gaster,  one  of  the  defendants  ;  and  on  the  20th  of  March, 
1843,  he  took  out  a  process  thereon,  which  was  intended  to 
be  a  capias  ad  satisfaciendum.  But,  instead  of  being  re- 
turnable within  three  months  after  its  date  and  before  a  jus- 
tice of  the  peace,  it  was  made  returnable  to  the  next  County 
Court  of  Moore  County,  to  be  held  at  the  Court-House  in 
Carthaore  on  the  fourth  Monday  of  April  next  following.  On 
the  30th  of  March  John  Gaster  was  arrested  thereon  by  the 
sheriff,  and  he  and  Henry  Gaster,  the  other  defendant,  as  his 
surety,  entered  into  bond  for  his  appearance.  Alter  reciting 
the  arrest  <'by  virtue  of  a  capias  ad  satisjaciendumf  is- 
sued by  a  single  justice  of  the  peace  at  the  instance  of  the 
said  James  C.  Dobbin  for  the  sum  of  d^c.  recovered  &c., 
and  that  the  said  John  Gaster  was  desirous  to  take  the  bene- 
fit of  the  Act  for  the  relief  of  insolvent  debtors,^  the  condi-  ^ 
tion  is,  for  the  appearance  of  "  the  said  John  at  the  next 
Conrt  of  Pleas  and  Quarter  Sessions  to  be  held  on  &c.  at 
&c  then  and  there  to^  stand  to  and  abide  by  such  proceedings 
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Dec  1843. as  may  be  had  by  said  Court  in  relalion  to  his  taking  the 

j^^^^.      benefit  of  the  said  act." 

▼  The  bond,  judgment  and  execution   were  duly  returned 

Gastcr.  ^^  ^j^^  County  Court  at  April  Term,  1843,  which  was  more 
than  twenty  days  after  the  date  of  the  bond  ;  and  then  and 
there  <<  the  said  John  Gaster  being  solemnly  called  and  fail- 
ing to  appear,  on  motion  of  the  said  James  C.  Dobbin " 
the  Court  gaVe  judgment  against  John  Gaster  and  Henry 
Gaster  for  the  penalty  of  the  said  bond,  to  be  discharged  by 
the  payment  of  the  debt  and  costs. 

At  July  Term,  1843,  upon  a  rule  granted  and  a  notice  to 
Dobbin,  the  Court  set  aside  an  execution  that  bad  been  is- 
sued thereon,  and  ordered  the  judgment  itself  to  be  vacated  ; 
and  upon  an  appeal  therefrom  to  the  Superior  Court  this 
last  order  was  affirmed,  and,  then,  the  plaintiff,  Dobbin,  ap- 
pealed to  the  Supreme  Courts 

Reid  for  the  plaintiff! 

No  counsel  for  the  defendants^ 

RtJFFiN,  C.  J.  We  regret  that  the  case  has  not  been  ar- 
gued for  the  appellees;  since,  as  at  present  advised,  our  opin- 
ion is  against  them,  and  there  may  be  reasons  for  the  decis- 
ion under  review,  which  are  not  set  forth  or  perceived  here. 
The  counsel  for  the  plaintiff  indeed  informed  us  that  the 
ground  on  which  it  was  made,  was,  that  the  ca.  sa.  was  in- 
sufficient, because  illegally  returnable  as  to  time  and  place  ; 
and  he  attempted  to  support  that  process  in  those  points. 
The  Court,  however,  is  not  prepared  to  go  with  him  iti  the 
argument  upon  that  part  of  the  case.  But  it  is  not  thought 
material  to  examine  the  point,  because,  admitting  the  insuf- 
ficiency supposed,  we  should  be  inclined  to  the  opinion, 
that  the  judgment  on  the  bond  was  not  erroneous  ;  and  we 
hold  that,  at  all  events,  it  should  not  be  set  aside  at  a  subse- 
quent term,  as  was  done  in  this  case. 

The  party  might  hat^e  been  relieved  from  arrest  upon  a 
habeas  corpus  ;  and  we  will  not  say,  that  he  might  not  also 
have  been  relieved  even  after  giving  bond,  if  he  had  appear- 
ed and  placed  himself  again  in  actual  custody,  and  then 
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moved  the  Court  to  quash  the  proceediogs,  or  discharge  !>«<:•  i^^^- 
bin),  ir  the  debtor  had  appeared,  the  court,  as  we  suppose,  j^^^^ 
would  not  have  been  obliged  ex  officio  to  look  back  to  the  ▼ 
ca.  sa.  and  judgment,  before  admitting  him  to  the  benefit  of  c>tfter. 
the  act,  or  subjecting  him  to  its  penalties.  The  creditor 
could  not  in  such  a  case,  take  the  objection  to  the  debtor's  ta- 
king the  oath  and  being  discharged,  that  the  ca.  «a.,  on 
which  the  arrest  was  made,  was  not  valid.  Much  less  could 
the  objection  prevail,  if  taken  for  the  first  time  after  the  debt- 
or had  taken  the  oath  and  been  discharged,  on  a  motion  to 
set  aside  or  vacate  the  judgment  of  discbarge.  There  is,  in 
all  legal  proceedings,  a  proper  time  to  present  evidence  and 
Qige  objections  arising  on  it ,-  and  if  a  party  wilfully  or  neg- 
ligently omits  at  that  time  to  take  the  bene£t  of  such  matter 
as  may  be  in  his  favour,  he  must  be  deemed  to  have  waived 
it  So,  on  the  other  hand,  if  the  debtor,  upon  appearingi 
raised  no  objection  to  the  legality  of  the  execution  and  ar- 
rest, but,  upon  refusing  or  being  unable  to  take  the  oath  of 
insolvency,  was  adjudged  to  be  imprisoned,  he  bught  not  af- 
terwards to  go  back  to  pick  holes  in  the  process,  on  which 
he  was  brought  before  the  Court  It  is  true  that  in  these 
cases  there  are  no  pleadings,  by  which  a  party  concludes 
himself.  But,  though  the  proceedings  are  summary,  yet 
the  party  (if  after  giving  the  bond  he  can  take  the  objection) 
ought,at  the  least,  to  present  his  case  to  the  notice  of  the  Court, 
by  shewing  that  the  facts  are  not  as  they  are  recited  in  his 
bond,  and  moving  on  that  ground  for  his  discharge.  Where- 
fore should  not  the  law  be  so  ?  If  the  debtor  were  dis- 
charged  for  such  a  cause,  the  debt  is  not  thereby  satisfied, 
but  the  creditor  may  immediately  take  another  execution  a- 
gainst  the  body.  Then  it  must  be  supposed,  that  the  debt- 
or, by  not  bringing  forward  the  defect  in  the  previous  pro- 
ceedings, waives  the  delay,  and  submits  to  be  then  impris- 
oned under  the  judgment  which  the  Court  is  required  to 
pass,  namely,  until  he  shall  make  a  full  and  fair  disclosure 
of  his  efiects.  It  is  true  also,  that  this  party  did  not  appear; 
and,  therefore  he  cannot  be  said  to  have  waived  any  advan- 

9 


74  IN  THE  SUPREME  COURT 

Dec'r,i843tage.    But  that,  we  think,  makes  no  diflerence.    For  if  he 

j)oMn~  ^^i^^^  ^^^bing,  by  the  default,  he  admitted  every  fact, 

▼       which  a  declaration  in  debt  on  the  bond  ought  to  allege. 

Gaater.    rpj^^  ^^^  ^^^y^  jj^^j  ^j^^  ^^^  ^^  failure  to  appear"  judgment 

shall  be  rendered  instauter  on  the  bond  :  which  places  it  on 
the  footing  of  a  judgment  by  default  in  debt,  which  is  final 
the  first  term.  If,  therefore,  the  allegation  of  a  co.  sa.  and 
an  arrest  would,  notwithstanding  the  recital  in  the  bond,  be 
r^uisite  in  a  declaration  on  this  bond — a  point  we  do  not 
decide ;  still  the  default  admits  that  allegation,  as  made,  and, 
therefore,  there  is  no  necessity  for  other  proof.  Here,  the 
bond  is  in  due  form,  as  prescribed  in  the  statute,  and  stands 
in  the  place  of  the  declaration  ;  and  we  see  no  reason,  why 
the  Court  should  go  out  of  the  bond  and  require  the  credi- 
tor to  prove  his  case  upon  independent  evidence,  when  the 
case  is  fully  admitted  under  the  hand  and  seal  of  the  debtor 
and  surety,  and  no  objection  raised  by  them. 

But  if  the  judgment  be  erroneous,  upon  the  ground,  that 
the  ca.  ««.,  on  which  the  arrest  was  made  is  to;be  returned, 
and  so  forms  part  of  the  record  ;  still  it  is  a  valid  judgment 
until  reversed ;  and  that  can  be  done  only  in  a  Superior 
Court.  Il  can  be  vacated  by  the  Court  which  rendered  it, 
only  on  one  of  two  grounds  :  the  one,  that  it  is  absolutely 
void,  for  the  want  of  jurisdiction  of  the  subject,  Whitley  v 
Macki  2  Hawks  179  ;  the  other,  that  it  was  not  rendered  by 
the  Court,  but  was  unduly  taken  by  the  party,  contrary  to 
the  course  of  the  Court,  in  other  words,  was  irregular. 
There  is  no  question  as  to  the  jurisdiction.  And  there  is 
nothing  set  forth  which  shews  that  this  judgment  was  irreg« 
ular,  or  that  it  was  vacated  on  that  ground.  Apparently  the 
judgment  was  that  of  the  court,  in  fact,  after  proclamation  ; 
and,  if  so,  it  must  be  deemed  regular,  however  erroneous 
it  may  be.  But  if  signed  in  the  office  by  default,  it  would 
still  seem  to  be  perfectly  regular.  It  was  taken  in  term 
time  ;  at  the  proper  term,  according  to  the  bond;  and  at  the 
proper  period  of  the  term,  as  far  as  appears  ;  and  for  those 
reasons  the  case  differs  from  that  of  ffinslow  ^  Anderson 
V  Duckworth^  3  Dev.  io  Bat.  11.    From  necessity  every 
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Court  mast  have  the  power  to  set  aside  an  irresfiilar  jadg-Dec  i843 
ment ;  that  is  to  say,  one,  which  the  Court  did  not  actually  j^^^^^  " 
give,  and  which  was  entered  by  surprise  on  the  opposite  par-       v 
ty  and  contrary  to  the .  course  of  proceeding  as  established   G"**'- 
by  law  or  the  practice  of  the  Court.    But  here  was  no  sur* 
prise;  for  the  judgment  was  taken  upon  the  bond  given  by 
the  parties,  at  the  term  it  required  the  debtor  to  appear,  and 
for  bis  failure  to  appear;  and,  therefore,  was  taken  in  the 
regular  course  ot    practice,  and  without  having  precluded 
the  debtor  or  his  surety  from  the  opportunity  of  discharging 
themselves  or  making  rightful  defence  at  the  proper  time. 
It  is  obvious,  therefore,  that  the  objection,  now  urged  by 
those  parties,  is  not  to  the  period  or  circumstances  of  taking 
the   judgment,  but  it  is  to  the  substance  of  the  case  on 
which  the  judgment  was  rendered ;  which,  they  say,  did 
not  entitle  the  creditor  to  judgment,  and  which,  therefore, 
we  think,  mig^t  sustttin  a  writ  of  error  or  appeal  from  the 
judgment,  but,  even  if  true,  cannot  authorise  an  order  at  a 
SQbeequent  term  to  vacate  the  judgment. 

The  opinion  of  the  Court,  therefore,  is,  that  the  orders  of 
the  Superior  and  County  Courts,  from  which  Dobbin  ap* 
pealed,  are  erroneous  and  roust  be  reversed  ;  and  the  cause 
must  be  remanded  to  the  Superior  Court  with  directions 
there  to  reverse  the  said  order  of  the  County  Court,  with 
costs  in  the  Superior  Court,  and  to  issue  a  writ  of  proceden*' 
dO|  certifying  the  said  reversal  to  the  County  Court,  and 
requiring  that  Court  to  discharge  the  rule  for  vacating  the 
judgment  recovered  by  the  plaintiff  at  April  Term,  1843,  of 
the  County  Court,  and  to  grant  the  plaintiff  execution  of  his 
said  judgment 

Per  Curiam,  Ordered  accordingly, 
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JOSBPH  HARE  w.  BARNEY  PEARSON. 

Dec  1843  MThere  one  crops  or  woriu  with  the  owner  of  land  for  a  ihaxe  of  the  crop» 
-— ~^-—  and,  after  it  b  made,  the  crop  is  diyided,  the  ihare  of  the  peivon  who  has 
so  worked  is  liable  to  be  sold,  tho'  it  was  levied  on  before  the  division,  and 
tho'  it  stall  temains  in  the  crib  of  the  owner  of  the  land. 
The  wrongftd  dominion  and  aasomption  of  property  in  personal  chattftls,  by 
one  who  menaces  the  rigfatfnl  owner  if  he  attempt  to  take  them,  amoant  m 
law  to  a  conversion,  and  are  not  merely  evidence  of  a  conversion  to  be  left 
to  a  jury. 

Appeal  from  the  Superior  Ck)urt  of  Law  of  Nash 
County,  at  the  Fall  Temii  1843,  his  Honor  Judge  Bai- 
ley presiding. 

This  was  an  action  of  trover  for  a  quantity  of  corn.  On 
tlie  trial  the  plaintiff  offered  evidence  to  shew,  that  the  de* 
fendant  rented  a  small  tract  of  land  to  one  Elijah  Pdwell,  a 
free  man  of  colour,  for  the  year  1841,  and  that  the  said  Pow« 
ell  cultivated  the  land  in  com,  and  agreed  to  give  the  defen- 
dant  one  half  of  the  crop.  He  then  offered  in  evidence  a 
judgment  obtained  before  a  justice  of  the  peace,  dated  the 
13th  of  Marcli,  1841,  and  an  execution  which  was  levied 
upon  the  growing  crop  of  the  said  Powell  on  the  6th  of  Jnne 
following.  The  sale  was  postponed  at  the  instance  of  the 
said  Powell,  and  was  not  made  until  after  the  corn  was  gath- 
ered and  put  in  a  bam  on  the  land  of  the  defendant  then  in 
the  occupancy  of  the  said  Powell.  It  was  further  in  evi- 
dence, that  when  the  corn  was  gathered  and  about  to  be 
housed,  an  equal  division  was  made  between  Powell  and  the 
defendant,  but  that  the  whole  of  it  was  put  in  the  bam  a- 
foresaid.  The  sale  was  made  on  the  8th  of  Febmary,  1842, 
the  plaintiff  and  defendant,  the  constable  and  others  being 
present.  The  constable  proceeded  to  the  house  and  there 
offered  the  com  for  sale.  The  defendant  forbade  the  sale 
and  declared  the  corn  to  be  his.  There  was  evidence  that  more 
than  half  of  the  corn  had  been  taken  out  of  the  barn. 
The  plaintiff  purchased  what  was  left   and  gave  notice 
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to  the  defendant  that  he  should  take  it  away.      The  1>ee.  1843. 
defendant  theq  told  him  that  the  com  was  his,  that  he,  the    ^^ 
plaintiff,  should  not  hate  it,  and  that  he  would  break  every       ▼ 
bone  in  his  body  before  he  should  carry  it  away.    The  de-^^*'^'^ 
fendant  offered  evidence  tending  to  shew,  that  he  did  not 
rent  the  land  to  Powell,  but  that  he^  Powell,  acted  only  as 
a  laborer,  and  that  he  was  his  servant,  and  had  no  interest 
in  the  crop,  which  was  subject  to  the  plaintiff's  execution  ; 
and,  for  the  purpose  of  shewing  the  contract  between  Pow* 
ell  and  hinsself,  he  further  offered  to  prove  the  declarations 
of  Powell  made  atone  time  and  the  declarations  of  himself 
made  at  another  time,  before  the  issuing  of  the  warrant  a- 
gainst  Powell,  which  evidence  was  rejected  by  the  court. 
The  defendant  further  insisted  that  there  was  no  conve^ 
sion. 

The  Gonrt  left  it  to  the  jury  to  say,  whether  Powell  was 
the  tenant  of  the  defendant  for  the  year  1841,  or  whether 
be  was  merely  his  servant.  If  he  acted  as  bis  servant,  the 
plaintiff  could  not  recover ;  but  if  he  was  his  tenant,  then 
the  constable  had  a  right  to  levy  upon  and  sell  that  part  of 
the  com,  which  belonged  to  him :  and,  if  the  defendant  for- 
bade  the  sale,  and,  after  it  was  made,  he  had  notice  from  the 
plaintiff,  who  was  the  purchaser,  that  he  should  come  for 
the  com,  and  he  then  told  the  plaintiff,  that  the  corn  was  his 
property  and  the  plaintiff  should  not  have  it  nor  should  he 
carry  it  away,  this  in  In  w  amounted  to  a  conversion,  and  the 
plaintiff  would  be  entitled  to  recover  its  value. 

Under  these  instructions  the  jury  returned  a  verdict  for 
*the  plaintiff.    A  new  trial  having  been  moved  for  and  refu- 
sed, the  defendant  appealed. 

Btisbee  for  the  plaintiff. 

B.  F.  Moore  for  the  defendant. 

Daniel,  J.  Tirsi ;  admit  that  Powell  was^the  servant 
and  cropper  of  the  defendant  at  the  time  the  growing  corn 
was  levied  on  by  the  officer  as  his  property,  (which  then  in 
fact  was  not  bis,  but  belonged  to  the  defendant),  still,  at  the 
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Dec  1843.  day  of  sale,  the  title  to  the  corn  actaally  sold  was  in  Pow* 
■"T|         ell.  by  the  division  previously  made  with  the  defendant, 
g        And  the  plaintiff  acquired  a  good  title  uiider  the  said  sale. 
Peanon.     j^^  oflker  has  a  right  to  sell  personal  property,  levied  on  un- 
der an  execution,  alter  the  return  day  of  the  said  execution. 
Powell  was  present  at  the  snle,  and  raised  no  objection.    If 
there  had  been  any  irregularity  in  the  sale,  he  was  the  per- 
son to  raise  the  objection,  and  not  the  defendant.    The  com 
had  been  placed  by  Powell  in  the  defendant's  bam^  upon  a 
naked  bailment  for  safe-keeping.    The  sale  of  it  and  the  de- 
mand by  the  purchaser  put  an  end  to  the  bailment. 

Seeondly  ;  The  defendant  on  the  day  of  sale,  set  up  a 
claim  to  the  corn  as  his  property,  but  he  has  shewn  no  title. 
The  plaintifi  gave  notice  to  the  defendant  that  he  should 
take  away  the  com,  which  he  had  purchased  at  the  officer's 
sale.  The  defendant  said,  that  he  should  not  have  it,  that 
the  corn  was  his,  and  that  he  would  break  every  bone  in  his 
body  before  he  should  carry  it  away.  The  judge  charged  the 
jury,  that  this  in  law  was  a  conversion.  It  is  now  insisted 
that  it  was  only  tvidtnctio  be  left  to  a  jury  of  a  conversion. 
We  think  the  charge  of  his  Hokor  was  correct;  for  a  wrong- 
ful dominion  and  assumption  of  property  in  the  chattels  is 
a  conversion  ;  and,  if  there  be  a  deprivation  of  the  property 
by  a  defendant,  it  is  a  conversion.  Keyxoorih  v  fltl/,  3 
Barn.  &  Aid.  687.  2  Leigh's  Nisi  Prius,  1478.  We  think 
that  the  judgment  must  be  affirmed. 

Per  CuBiAMj  Judgment  affirmed.    • 
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DEN  ON  DEMISE  OP  ROBERT  R.  LOVE  &  AL.    t».     WILLIAM 

BOOTT.  Dec   1813 


Id  tn  action  of  ejectment,  npon  the  death  of  the  defendant,  a  tcLfa,  and  a  co» 
py  of  the  declaration  most  be^erMi^  on  the  heirs  at  law,  in  the  manner  pre- 
ecrihed  by  the  act  (Rev.  Stat.  c.  2,  sec.  7,  8,  9,)  within  two  terms  after 
ihedeeea$e  of  the  defendant,  or  the  suit  will  stand  abated.  It  is  not  suffi- 
cient to  tqspfy  for  such  process  wiiMn  the  two  terma. 

The  Regtda  Generality  Tay.  Rep.  184,  the  cases  of  Hamilton  ▼  Jonee,  \ 
Murph-  Ul,  and  Rayv  Simpson,  2  Law  Repos.  24»,  cited  and  approved. 

Appeal  from  the  Superior  Conrt  of  Law  of  Taney  conntyf 
at  Fall  Term,  1843,  his  honor  Judge  Dick  presiding. 

This  was  an  action  of  Ejectment.  At  the  Fall  Term, 
1842,  the  death  of  the  defendant  William  Scott  was  suggest* 
ed  on  the  record.  At  Spring  Term,  1843,  there  nras  an  or- 
der for  a  scire  facias  to  issue  to  James  Scott,  of  Burke  eouti* 
ty,  and  an  order  of  publication  as  to  the  other  heirs  at  law 
of  the  said  William  Scott.  A  scire  facias  issued  from  Spring 
Term,  1843,  made  returnable  to  Fall  Term,  18*3.  Thia 
scire  facias  was  actually  returned  %o  the  special  term  held 
in  August,  1843.  At  tbia  term  the  foilowitig  order  wa9 
made:  "  Ordered  by  the  court,  thatf  a  copy  of  the  declara- 
tion and  notice  to  James  Scott  to  next  term-— also  i^sue  eo« 
pies  to  the  Sheriff  to  notify  the  other  heirs  to  this  county.'^ 
At  Fall  Term,  184?,  the  declarations  not  having  been  is- 
sued,  the  defendant's  eounsei  contended  that  the  suit  had 
abated — and  the  court  hailing  so  decided,  the  plaintiff  ap>- 
pealed  to  the  Supreme  Court. 

No  counsel  for  the  plaintiff. 

Hoke^  Mexander  and  J.  H.  Bryan  for  the  defendants. 

Bdffin,  C.  J.  The  act  of  1786,  Rev.  St.  c.  2,  s.  1,  au- 
thorized heirs  and  executors  to  carry  on  suits  after  the  death 
of  one  of  the  parties.  But  as  ii  prescribed  do  time  at  which 
the  application  to  revive  should  be  made,  it  became  necessa- 
ry that  the  courts  should  lay  down  a  rule  of  practice  to  regu- 
late the  action  of  parties.     la  1798  a  Begula   Qencralis 
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Dec.  1843*  was  adopted,  that  if  a  plaiDiiff  died  and  bis  ezecnton  did  not 
'"jZZ  ^PP^If  ^^  c^rry  OD  the  suil  within  two  terms  after  the  deatb, 
▼  the  cause  should  abate.  Taylor's  Rep.  134.  The  same  pe- 
^^^^  riod  has  also  uniformly  been  taken,  in  case  of  the  defend- 
ant's death,  for  the  plaintiff  to  take  steps  to  bring  in  the  re- 
presenlati?es.  In  the  construction  of  the  act  and  the  gene- 
ral rule,  it  was  held,  that,  if  the  defendant  died,  and  the 
plaintiff,  at  the  second  term  after  his  death,  sued  out  a  scire 
faciaBt  or  had  an  order  entered  for  issuing  such  process,  that 
Kas  an  appKcation  in  dne  time.  Hamilton  ▼  JancBt  1 
Murph.  141.  We  suppose  that  the  application  of  the  plain- 
tiff in  this  suit  is  founded  on  that  case.  But  we  do  not  think 
it  will  support  the  motion.  The  act  of  1786  embraced  only 
such  actions  as  survived  to  or  against  representatives.  The 
action  of  ejectment  was  not  of  that  character;  and,  therefore, 
it  could  not  be  revived  on  the  death  of  the  defendant  To 
remedy  that  inconvenience,  the  Legislature  passed  the  act  of 
1799,  cb.632,  Rev.  Stat.  ch.  2,  sec.  7,  8,  9,  in  which  it  is 
enacted,  <*  tiiat,  after  the  death  of  the  defendant,  the  actioa 
of  ejectment  may  be  revived  by  serving  on  the  heirs  at  law, 
within  two  tarns  after  his  decease^  a  copy  of  the  declara- 
tion, together  with  a  notice  to  the  heirs  to  appear  and  de- 
fend the  suit,  and  after  such  service  the  suit  shall  stand  re- 
vived;" with  particular  directions  as  to  the  mode  of  service, 
where  the  heirs  are  infants  or  reside  out  of  the  State.  Under 
this  act,  it  has  been  held,  that  a  service  of  the  copy  of  the 
declaration  and  notice  at  the  second  term  is  sufficient  to  pre- 
vent an  abatement.  Ray  V  Simpson^  2  Law  Repos.  249. 
But  service  at  a  later  period  cannot  be  admitted  as  sufficient, 
without  disregarding  the  unequivocal  language  of  the  act 
for  the  reviving  of  this  particular  action.  The  distinction 
between  the  provisions  of  this  act  and  those  of  tlie  act  of 
1786  and  the  Reeula  OeneraUs  is  obvious  ;  this  requiring 
« service,"  and  the  former  "  an  application,"  within  two 
term'.  Here  there  was  no  service  of  a  copy  of  the  declara- 
tion, nor  atten.pt  to  serve  it  until  the  expiration  of  the  se- 
cond term  ;  which  was  too  late.  There  is  no  error  in  the 
decision  below;  and  the  appellant  must  pay  the  costs  in  this 
court. 
Per  Curiam.        Ordered  to  be  certified  accordingly. 
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LITTLETON  HARRIS  U  AL.  t$.  DUNCAN   M'RA£*d    ADM*R8.  k 

AL. 

Upon  the  detCniction  of  any  pert  of  flie  reeord,  while  a  rait  is  pending,  or  n-  ^^^^  1848. 

ther  of  the  procesfl^  pleading!  or  orders  in  a  suit,  such  loss  may  be  supplied  by  - 

making  up  others  in  their  stead,  provided  the  oonrt   be  reasonably  satisfied 

that  the  two  are  of  the  same  tenor. 
Upon  that  matter,  the  court,  in  which  the  auit  is,  mtist  exercise  its  own  jndf* 

ment. 

Appeal  from  the  Superior  Court  of  Lav  of  Montgomery 
county,  at  the  Fall  Term,  1843,  his  honor  Judge  Battlb 
presiding. 

In  this  case  the  plaintiffs,  alleging  that  the  record  of  the 
suit  was  destroyed  iu  the  fire  by  which  the  court-house  and 
all  its  contents  were  consumed  in  March  last,  proposed  to 
supply  the  loss  by  parol  proof  of  its  existence  and  destruc- 
tion; and  shewed  that  the  defendants  had  notice  to  produce 
the  original  record,  and  of  the  intention  of  the  plaintifis,  ia 
case  of  itsnon  production,  to  offer  secondary  evidence  of  its 
contents.  Te  defendants  objected,  that,  to  shew  that  the 
cause  was  in  court,  the  original  record  must  be  produced, 
and  that  nothing  could  supply  its  loss.  The  court  htld, 
that,  if  the  existence  and  destruction  of  the  record  were  prov- 
ed, then  it  was  competent  for  the  plaintiffs  to  supply  the  losa^ 
firsif  by  the  production  of  a  copy  if  that  might  be  had,  but 
if  no  copy  had  been  taken  and  preserved,  then,  in  the  second 
place,  by  parol  proot  ot  its  contents.  The  clerk  of  the  court 
was  then  introduced,  and  testified,  that  in  the  month  of 
March  last  the  court-house  for  the  county  of  Montgomery 
was  destroyed  by  fire,  and  that  all  the  records  of  the  Supe- 
lior  Court  of  Law  for  said  county,  including  the  record  in 
this  case,  were  also  destroyed — that  no  copy  of  the  said  re- 
cords was  taken  and  preserved,  except  a  copy  of  the  trial 
docket,  which  had  been  made  out  at  the  last  term  of  this 
coart  for  the  use  of  the  court  or  the  bar.  The  witness  then 
stated  the  contents  of  the  record  in  this  suit,      ^'hereupon 

10 
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l>0cV,i843  the  court  directed  the  clerk  to  make  out  a  complete  record  of 

; — the  cause,  and  ordered  a  jury  to  be  empannelled  to  try  the 

V"'    issues  joined  therein.       The  plaintiffs  thereupon  had  a  ver- 
McRae.  diet  Mid  judgment,  from  which  the  defendants  appealed  to 
the  Supreme  Court. 

No  eoun^I  appeared  in  this  court  for  either  party. 

RuFFiN,  C.  J.  We  see  no  difficulty  in  the  objection  sta- 
ted in  this  case,  but  concur  in  the  opinion  of  his  Honor. 
While  a  case  is  pending,  an  omission  in  the  record  from 
misprision  of  the  clerk  or  any  accident,  may,  from  necessi- 
ty, be  supplied  by  making  the  proper  entry  as  of  the  proper 
time,  so  as  to  make  the  record  speak  the  truth,  as  to  the  do- 
ings of  the  parties  or  the  court  in  that  matter.  Upon  the 
same  principle,  upon  the  destruction  of  any  part  of  the  re- 
cord,  or  rather,  of  the  process,  pleadings  or  orders  in  H  suit — 
for  the  record,  properly  speaking,  is  not  made  up  until,  the 
cause  is  at  an  end — such  loss  may  be  supplied  by  making  up 
others  in  their  stead,  provided  the  court  be  reasonably  satis- 
fied that  the  two  are  of  the  same  tenor.  Thus,  upon  the  loss 
of  an  original  bill  in  equity  or  the  destruction  of  a  declara- 
tion, copies  extant  have  been  ordered  to  be  filed  and  stand 
as  the  originals.  And  so,  we  think,  it  mnst  be  as  to  each 
part  and  the  whole  of  the  proceedings.  The  real  diSiculty 
in  the  case  consists  not  so  much  in  the  legal  principle,  as  in 
the  party  having  the  means  of  satisfying  the  court  as  to  the 
tenor  of  the  documents  destroyed;  which  he  is  under  the  ne. 
cessity  of  doing,  before  he  can  put  in  a  substitute  for  them. 
But  if  the  court  is  able  to  see  really,  that,  from  the  materials 
before  it  another  record  may  be  made  of  the  same  purport, 
80  that  no  injustice  will  be  done,  it  is  both  within  the  au- 
thority and  duty  of  the  court  so  to  order.  There  was  no  in* 
timation  in  this  case  of  a  variance  between  the  record  that 
was  burnt  and  that  newly  drawn  up ;  and  there  can  be 
scarcely  a  suspicion  that  they  are  not  of  the  same  tenor, 
since  the  action  is  debt  on  a  bond,  which  is  produced,  and 
corresponding  to  which  were,  doubtless,  the  writ  and  declar- 
ation ;  and  the  issues  appear  from  the  memoranda  on  the 
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preserved  docket.     Sacb  being  the  circumstances,  we  sup.  j^^  ^^^ 

pose  the  jadge  could  not  hesitate  upon  the  qaestion  of  fact. U 

But  into  that  this  court  does  not  enter  ;  it  being  our  pro- 
vince only  to  say,  whether  the  Superior  Court  had  the  pow- 
er in  controversy ;  upon  which  our  opinion  is  clear  in  the 
affirmative. 

PfiR  CvRiAM,  Judgment  affirmed. 


MATTHEW  POWELL  w.  NICHOLAS  P.  MATTHI8  &  AL. 

In  Equity,  relief  is  granted  between  co-soiettes,  upon  the  principle  «f  equality 
applicable  to  a  common  risk;  and,  upon  the  insolvency  ef  one,  the  loss  is 
divided  between  the  others,  as  being  necessary  to  an  equality. 

Bot  in  a  Court  of  Law,  each  surety  is  responsible  to  bis  co-surety  for  an  ali- 
quot proportion  of  the  money,  for  which  they  were  bound,  ascertained  by 
the  number  of  sureties,  merely,  without  regard  to  the  insolvency  of  any  one 
or  mora  of  the  co-sureties. 

This  rule  of  the  common  law,  as  declared  In  England,  is  not  altered  by  our 
act  of  1807,  Rev.  Stat  c.  1 13,  s.  2,  by  which  it  is  provided,  that  where  the 
principal  is  insolvent,  one  surety,  who  has  paid  the  debt,  may  have  his  ac 
tion  on  the  case  against  another  "  for  a  just  and  rateable  proportion  of  the 
sum." 

Where  there  are  more  than  two  sureties,  and  one  pays  the  whole  debt,  the 
principal  being  insolvent,  he  cannot  bring  an  action  against  his  co-suretiflB 
jointly,  but  each  must  be  sued  separately  fcr  his  xmn  liability. 

Appeal  from  the  Superior  Court  of  Law  of  Dupliu  coun- 
ty, at  Fall  Term,  1843,  his  Honor  Judge  Peaeson  presiding. 

This  suit  commenced  by  a  warrant  before  a  justice  of  the 
peace  of  Duplin  county,  and  was  carried  by  successive  ap- 
peals to  the  Superior  Court  of  tiie  county.  On  the  trial,  it 
was  in  evidence  that  in  the  year  183S,  one  Carrol  executed 
a  note  to  one  Barden  for  $52  83,  and  that  the  plaintifl  ond 
the  two  defendants  executed  the  said  note  as  the  sureties  of 
the  said  Carrol— that  in  April,  1840,  the  plaintiff  paid  a 
judgment,  which  had  been  taken  against  the  said  Carrol  and 
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D^c^iMS  himaelf  and  the  i\^o  defendants,  upon  the  said  note,  inclnd- 
Powell "  ^"8?  interest  and  costs,  being  at  the  rime  of  payment  $59  69. 
It  was  also  proven  that  Cariol,  the  principal,  was  in  1840 
and  still  is  insolvent,  and  that  the  plaintiff  had  demanded  a 
contribution  from  the  defendants  before  the  warrant  issued. 
The  defendants'  counsel  insisted  that  the  plaintiff  could  not 
maintain  a  joint  action,  and  moved  to  nonsuit,  because  the 
cause  of  action  was  several.  This  question  was  reserved  by 
the  court,  and  the  jury  returned  a  verdict  for  the  plaintiff, 
subject  to  be  set  aside  and  a  nonsuit  entered,  if  the  court 
should  be  with  the  defendants  upon  the  question  reserved. 
The  court  was  of  opinion  that  the  cause  of  action  was  seve- 
ral, and  that  a  joint  action  could  not  be  maintained,  and  set 
aside  the  verdict  and  entered  a  judgment  of  nonsuit,  from 
which  the  plaintiff  appealed. 

No  counsel  for  the  plaintiff. 

JLeid  and  Winsloxo  for  the  defendants. 

RuFPiN,  C  J.  In  Equity,  it  has  always  been  held,  that 
there  should  be  relief  between  co-sureties,  upon  the  princi- 
ple of  equality  applicable  to  a  common  risk;  and  upon  the 
insolvency  of  one,  the  loss  has  been  divided  between  the  oth« 
ers,  as  being  necessary  to  an  equality.  The  Court  of  Equi- 
ty, from  its  modes  of  proceeding  and  having  all  the  parties 
before  it  at  once,  is  able  to  adjust  their  rights  upon  this  prin- 
ciple in  every  case,  however  complicated  by  the  number  of 
the  sureties,  or  by  successive  insolvencies.  In  a  single  suit 
every  thing  may  be  fully  investigated — the  property  of  the 
principal  first  applied — full  or  partial  indemnities  to  some  of 
the  sureties  enquired  into  and  required — and  the  insolven- 
cy of  some  of  the  sureties  ascertained  ;  and,  indeed,  the 
loss  of  each  ascertained,  and  the  proper  contribution  from 
each  finally  and  conclusively  determined.  In  many  in- 
stances, a  court  of  law  is  incompetent  to  administer  the  jus- 
tice, to  which  sureties  may  be  entitled  as  against  each  other. 
For  that  reason,  it  was  formerly  held  in  this  State,  that  the 
ground  of  relief  in  the  courts  of  equity  was  a  pure  equity, 
and  not  the  notion  of  mutual  promises  between  the  co-sure- 
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ties ;  and  therefore  that,  at  common  lav,  no  action  would  ^>^  ^^ia 
lie  for  one  asfainet  another,  eren  where  there  were  but  two  p^^^^"* 
•oreties.  Carringlon  v  Carson^  Oonf.  Rep.  216.  It  is  v 
tnie,  that  about  the  sume  time  in  1800,  it  was  held  other-  M****^ 
wise  in  England;  and  an  action  at  law  was  sustained  for  one 
surety,  who  paid  the  debt,  against  another  for  contribution. 
Cawel  V  Edwardsy  2  Bos.  &  Pnl.  268.  But  it  was  there 
found  necessary  to  restrict  the  action  to  the  simple  cases, 
where  there  were  but  two  sureties,  or,  if  there  were  more 
than  two,  to  a  recovery  against  each  of  an  aliquot  proportion 
of  the  money,  ascertained  by  the  number  of  the  sureties 
merely.  It  was  found  impossible  to  carry  the  doctrine  fur- 
ther at  law;  because  courts  of  law  proceed  only  on  con- 
tracts, and  could  not  imply,  that  there  was  more  than  the 
one  contract  between  the  sureties,  at  first  entered  into,  and 
suppose,  contrary  to  the  fact,  new  ones  to  spring  up  with  e- 
very  change  of  the  circumstances  of  the  sureties  that  might 
happen,  even  after  the  payment  of  the  money  by  one  of 
them.  As  far  as  an  aliquot  proportion,  according  to  num- 
bers, the  money  might  be  presumed  to  have  been  paid  to  the 
uses  of  the  sureties  severally.  But  on  the  insolvency  of 
one  of  them  afterwards,  the  share  of  the  insolvent  could  not 
be  made  then  to  chancre  its  character,  and  become  money 
paid  to  the  use  or  at  the  request  of  those  who  were  solvent. 
The  law  could  not,  in  such  complicated  cases,  do  complete 
justice  by  one  final  determination  ;  and  therefore  it  did  not 
undertake  it.  And  such  is  still  the  rule  in  England.  Browne 
V  Lecj  6  Barn.  &  Ores.  689. 

In  this  State,  however,  the  doctrine  has  been  the  subject 
of  legislation,  in  the  act  of  1807,  Rev.  Stat.  c.  113,  s.  2;  and 
it  is  to  be  considered  bow  far  that  has  altered  the  law,  as  it 
previously  existed  here.  It  provides  that  when  the  princi- 
pal is  insolvent,  one  surety,  who  hps  paid  the  debt,  may 
have  his  action  on  the  case  against  another, "  for  a  just  and 
rateable  proportion  of  the  sum,'"  The  purpose  of  the  act 
was,  probably,  nothing  more  than  to  say,  that  the  rule  laid 
down  in  Carringlon  v  Carson^  that  there  was  no  jurisdic- 
tion at  law  in  any  case,  should  be  law  no  longer ;  leaving 
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Dec  1843.  the  question  to  the  courts,  what  in  each  case  was  the  "  just 
PoweU  *°^  rateable  proportion,"  to  which,  as  far  as  a  court  of  law 
▼  was  competent  to  ascertain,  the  party  was  entitled.  It  is  not 
^'"***^  unlikely,  that  a  knowledge  of  die  case  of  Cotoel  v  jBd- 
wardsj  about  that  time  acquired^  might  have  induced  the 
enactment,  and  that  it  was  intended  to  transfer  its  principle 
and  nothing  more  into  the  act.  At  all  events,  it  furnishes 
no  data  for  determining  the  proportion,  but  the  number  of 
the  sureties ;  and  thus  it  adopts  the  rule  of  that  case.  The 
words  arc,  <<  where  there  are  two  or  more  sureties,  and  one 
may  have  been  compelled  to  satisfy  the  contract,  he  may 
have  his  action  against  the  other  surety  or  sureties  for  a  just 
and  rateable  proportion  of  the  sum.''  The  proportion  here 
spoken  of,  is  that  which  arises  among  the  parties  to  the  con- 
tracts specified  in^the  first  part  of  the  sentence;  which  are, 
first,  a  contract  in  which  there  are  two  sureties,  and,  second- 
ly, a  contract  in  which  there  are  more  than  two. 

In  each  of  those  cases,  the  sureties  are  to  be  respectively 
liable  for  a  rateable  proposition  ;  namely,  where  there  are 
two  sureties,  for  a  moiety,  and  where  there  are  more  than 
two,  in  a  like  proportion,  that  is,  according  to  their  number. 
This  construction  is  rendered  the  clearer,  when  attention  is 
drawn  to  the  particular  case  in  which  the  action  is  given.  It 
is  not  in  every  case,  in  which  a  surety  makes  the  payment, 
but  only  in  that  of  the  insolvency  of  the  principal,  or,  what 
is  tantamount,  his  residence  out  of  the  state.  Those  and  those 
alone  are  the  cases  within  the  purview  of  the  act;  and  upon 
the  supposition  of  that  state  of  facts,  an  aliquot  part  according 
to  numbers,  is  not  only  a  rateable,  but  the  only  just  propor- 
tion of  each  surety.  Withouttheinsolvencyofasuretyalso,  his 
share  cannot  in  any  Conrt  be  imposed  on  the  others.  But  the 
act  takes  no  notice,  that  one  or  more  of  the  sureties  may  be  in- 
solvent or  reside  abroad,  nor  gives  an  action  for  rights  arising 
out  of  that  state  of  things.  It  is  apparent  that  case  was  not 
contemplated  by  the  Legislature  ;  and  therefore  no  rate  of 
contribution  between  the  sureties,  as  affected  by  the  insol- 
vency of  one  or  more  of  their  own  body,  or,  indeed,  by  any 
tiling  else  but  the  insolvency  of  the  principal,  was  thought 
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of|  or  is  proTided  for  in  the  act.    The  object  was  merely  to  Dec'r,i64d 
change  the  form  in  the  single  instance  of  payment  by  a  sure-   ^^^ 
ty,  who  was  unable  to  obtain  re-imbursement  from  the  prin-       y 
eipal ;  and  every  thing  else  was  left  as  before.  Maithia. 

It  follows,  that  each  surety  is  liable  at  law  for  only  his'o- 
riginal  aliquot  part ;  and,  of  course,  an  action  cannot  be 
brought  against  two  or  more  jointly,  but  each  must  be  sued 
separately  for  bis  own  liability.  Indeed  there  is  another 
consideration,  which  renders  it  perfectly  clear,  thai  a  joint 
action  cannot  be  maintained ;  which  is,  that  the  plaintiff 
might  thereon  raise  the  whole  recovery  from  one  of  the  de- 
fendants, in  the  first  instance,  although  the  other  might  be 
solvent — which  is  wholly  inadmissible.  Moreover,  it  would 
change  the  ratio  of  liability,  even  in  case  of  the  insolvency 
of  one.  For  suppose  three  sureties  A.  B.  and  C.  for  a  debt 
of  $300 ;  and  that  A.  pays  it  and  then  sues  the  other  two  for 
$200.  If  R  then  become  insolvent  and  C.  pay  the  judg- 
ment, he  would  then  pay  more  than  his  proportion,  and 
have  a  just  claim  on  A. — to  returi>  to  him  S50  to  equalixse 
their  loss.  But  it  is  an  absurdity,  that  one  should  recover 
in  one  action,  what  the  defendant  may  have  a  right  to  re- 
cover back  in  another  actiou;  whtcb  shews  that  no  action 
can  be  allowed,  in  which  the  recovery  will  not  be  confined 
to  the  sum  for  which  the  defendant  is  liable  at  all  events. 
Beyond  such  a  liability,  justice  can  be  done  between  persont 
in  this  relation  only  in  the  Court  of  Equity. 

Per  Curiam,  Judgment  afikmed. 
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STATE  vK  SAMUEL  O'NEALS. 

Bee.  1843.  The  party,  impeachimg  a  witnesB,  should  enquire  of  the  attacking  witnea^ 
"~~"~"^     whether  he  has  the  meant  of  knowing  the  general  eharaeier  of  the  witness 
impeached. 
He  may  answer  that  question  without  saying  that  he  knowa  what  a  majority  of 
the  neighbors  say  of  that  witness.  Such  is  not  the  only  means  of  acquiring  a 
knowledge  of  general  character. 
But  the  attacking  witness  cannot  be  asked  by  the  party  introducing  him,  simp- 
ly, **  in  what  estimation  the  witness  impeached  was  held  in  his  neighbor- 
hood." 

Appeal  from  the  Superior  Court  of  Law  of  Buncombe 
County,  at  Fall  Term,  1843,  his  Honor  Judge  Dick  pre-> 
siding. 

This  was  an  indictment  for  petit  larceny.  A  witness,  by 
the  name  of  Elizabeth  Earnest,  was  examined  on  behalf  of 
the  State.  The  defendant  offered  a  witness  by  the  name  of 
Eincade,  and  asked  him  if  he  knew  the  general  character  of 
Elizabeth  Earnest.  The  witness  replied  that  he  did  not 
know  whether  he  did  or  not.  The  Court  then  asked  the 
witnesss,  if  he  knew  what  a  majority  of  the  neighbors  said 
of  her.  The  witness  replied,  he  did  not,  for  she  was  young 
when  she  left  his  neighborhood,  and  he  bad  not  heard  a  ma- 
jority of  her  neighbors  speak  of  her  in  any  way.  The  de- 
fendant's counsel  then  proposed  to  ask  the  witness,  if  he 
knew  in  what  estimation  Elizabeth  Earnest  was  held  in  his 
neighborhood  before  she  left  it.  The  question  was  objected 
to  by  the  Solicitor  tor  the  State,  and  over  ruled  by  the  Court, 
because  the  witness  had  already  stated  that  he  had  not  heard 
a  majority  of  her  neighbors  speak  of  her.  The  defendant 
was  found  guilty  by  the  jury,  and,  having  moved  for  and 
been  refused  a  new  trial,  and  the  Court  having  pronounced 
a  judgment  in  pursuance  of  the  verdict,  appealed  to  the  Su- 
preme Court. 

Attorney  General  for  the  State. 
Hoke  for  the  defendant. 
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Danibl,  J.    The  ptirCy  sgainsl  whom  a  witness  is  cnlled,  l>«c.  1843 
may  examine  other  witnesses  as  to  the  general  charac- 
ier  of  the  first  witness.    The  regular  mode  is  to  inquire,       v 
whether  they,  the  attacking  witnesses,  have  the  means  of  O'Neato, 
Knowing  the  general  character  of  the  former  witness.  Rock' 
woocTs  case,  4  Stat.  Tri.  e93«    Newsam  y  Hartsink^  4  Esp. 
jRep.  102.     Phil,  on  Ev.  212.    The  means  of  ascertaining 
E.  Earnest's  general  character,  as  enquired  of  by  the  Court, 
are  not  the  only  means  of  ascertaining  that  character.    That 
wmild  be  a  means  so  eitmordinary,  that  it  would  almost 
preclude  any  witness  from  being  attacked  as  to  character. 
We  do  not  pretend  to  define  the  exact  means,  by  which  aa 
impeaching  witness  is  ta  learn  the  general  character  of  the 
witness  attacked,  aod  tbiscase  in  our  opinioo,  does  not  call 
for  such  a  definition  from  this  Coart. 

But  then  the  question  put  by  the  defendant's  counsel, 
'( whether  he,  Kincade,  knew  in  what  estimation  E.  Earnest 
wad  held  in  his  neighborhood,  before  she  left  it "  was  on  the 
other  band  too  much  circumscribed.    It  did  not  amount  to 
an  enquiry,  as  to  her  general  character  before  she  left  his 
neighborhood.    The  answer  to  this  question  might  very  nat- 
urally have  been,  "  my  estimation  of  her  character  was  then 
so  and  so."    But  we  know,  that  such  an  estimation  by  the 
witness  himself  would  not  answer  the  requirements  of  the 
law.    The  counsel  did  not  ask  the  witness,  if  he  knew  in 
what  general  estimation  E.  Earnest  was  held,  for  that  would 
have  brought  him  round  again  to  the  origmnt  question, 
whether  he  knew  her  general  character,  which  the  witness 
had  before  responded  to  by  stating,  that  he  could  not  say 
whether  he  did  or  not.    And  to  avoid  the  same  answer,  the 
counsel  not  only  changed  the  phraseology  of  the  question, 
but  so  narrowed  its  meaning,  as  to  take  it  oul  of  the  rule  of 
law,  governing  questions  as  to  the  character  of  witnesses. 
And  therefore  we  think  he  was  properly  stopped  by  the 
Court;  but  not  for  the  reason  then  ^ven  by  his  Honor.  The 
judgment  must  be  affirmedi  and  this  opinion  certified. 

Per  CuRiAMi  Judgment  affirmed. 
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STATE  vs.  BAILEY  KIRBY. 

Bee.  1843  An  onl  reqoUition,  by  a  plaintiff  in  a  warrant,  to  an  officer  to  take  bail,  is 

sufficient  to  justify  the  latter  in  making  an  anest  and  insisting  on  bail. 

But  an  officer  by  virtue  of  his  office  is  not  an  agent  of  the  plaintiff  for  exact- 
ing bail ;  and  it  may  be  doubted  whether  he  can  become  an  agent  for  that 
purpose. 

Appeal  from  the  Superior  Court  of  Law  of  Macon  Coun- 
ty ai  Fall  Term,  1843,  his  Honor  Judge  Dick  presiding. 

This  was  an  indictment  against  the  defendant  for  falsely 
arresting  and  imprisoning  one  Bonnard  Long,  to  which  the 
defendant  pleaded  not  guilty.  It  was  proved  on  the  trial,  that 
the  defendant  arrested  and  took  into  his  custody  Bonnard 
Long  and  detained  him  in  custody  several  hours.  It  was 
also  proved,  that  the  defendant  said  he  arrested  Long  on  a 
warrant  iu  favor  of  Bryson  &  Alison.  The  defendant 
proved  that  he  was  a  constable  for  Macon  County,  in  which 
the  arrest  was  made.  The  defendant's  counsel  admitted 
that  he  had  no  warrant,  at  the  time  of  the  arrest,  in  favor  of 
Bryson  &  Alison,  but  alleged  that  he  had  a  warrant  in  fa- 
\or  of  one  Matthis,  and  offered  the  warrant  which  was  in 
the  following  words,  to  wit : 

"Siate  of  North  Carolina^  1  To  any  lawful  officer  to 

Macon  Connty.  J  execute  and  return  in 
thirty  days,  Sundays  excepted  :  You  are  hereby  command- 
ed to  lake  the  body  ot  Bonnard  Long  nnd  cause  him  to  ap- 
pear before  some  justice  of  the  peace  ot  said  County,  to  an- 
swer the  complaint  of  Peter  Matthis  in  a  plea  of  debt  due  by 
book  account,  the  sum  under  ten  dollars.  Given  under  my 
hand  and  seal  this  18th  of  February,  1841.  (Signed 
and  sealed  by  a  justice)."  On  the  back  of  this  was  an  in- 
dorsement as  follows:  "Peter  Matthis  vs  Bonnard  Long, 
$7  56.     Executed   by  B.  Kirky,  Const." 

The  defendant  then  proved  by  one  Paxton,  that  he,  Paxton, 
as  the  agent  of  Bryson  and  Alison  carried  a  note  executed  by 
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Long  to  the  defendant  and  informed  him  thatBrjrson  and  Al-  Dec.  i843. 
ison  wished  him  to  proceed  on  the  said  note  against  Long  im-  ^^ 
mediately,  for  he,  the  witness,  was  informed  that  Long  was  a*       v 
bout  to  run  away.  This  witness  further  stated,  that  he  saw,  at    ^^^^' 
the  same  time,  a  warrant  in  the  possession  of  the  defendan  t  in  fa- 
vor of  Matthis  against  Long,  and  believed  the  warrant  offered 
in  evidence  to  be  the  same  paper — ^that  the  defendant  arrest- 
ed Long  on  the  same  day  in  the  Coutity  of  Macon — that 
Long  wished  to  cross  the  line  into  Haywood  County,  for  the 
purpose  of  making  an  arrangement  with  Bryson  and  Aiison, 
who  lived  in  Hay  wood*-that  the  -deiendant  refused  to  let 
Long  go  into  Haywoed  County  unless  Bryson  and  Alison 
would  release  him  (the  defendant)  from  all  liability — that 
they  agreed  to  do  so,  and  Long  went  into  Haywood.    This 
witness  heard  nothing  said  between  Long  and  the  defendant 
about  the  Matthis  debt.    The  defendant  then  proved  by  one 
Bryson,  that  he  heard  something  between  the  defendant  and 
Long  about  the  Matthis  debt,  while  Long  was  in  custody, 
but  could  not  tell  what  was  said.     There  was  no  evidence 
that  Matthis  had  ever  instructed  or  required  the  defendant 
to  hold  Longf  to  bail  on  the  said  warrant.    The  defendant's 
counsel  requested  the  Court  to  instruct  the  jury,  "that,  al- 
though the  law  is,  that,  unless  the  plaintiff  instruct  the  offi- 
cer to  hold  to  bail,  the  warrant  is  nothing  more  than  a  sum- 
mons; yet,  it  the  jury  are  satisfied  from  the  evidence  of 
Paxton,  that  the  defendant  was  informed  upon  the  arrest 
that  Long  was  about  to  run  away,  the  defendant,  being  in 
law  the  agent  of  Matthis,  had  a  right  to  hold  Long  to  bail,  if 
he  did  so  bona  fide^  for  the  purpose  of  securing  the  debt 
due  to  Matthis."    The  Court  refused  the  instmctions  pray* 
ed  for,  but  instructed  the  jury,  that,  if  they  believed  the  de- 
fendant arrested  Long  and  detained  him  in  custody  several 
hours,  as  stated  by  the  witness,  without  any  legal  authoiity 

to  do  so,  he  was  guilty  of  the  charge  in  the  indictment 

that  the  warrant  in  favor  of  Matthis,  if  they  believed  the 
defendant  had  it  in  his  possession  at  the^  arrest,  would  not 
authorize  the  arrest  and  detention  of  Long,  unless  Matthis 
liad  instructed  the  defendant  to  hold  Long  to  bail. 
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Dee'r,i843     The  jury  found  Uie  defendant  guilty,  and  judgment  hav- 

g^^      ing  been  given  pursuant  to  the  verdict,  the  defendant  ap^ 

T        pealed. 
Kiiby. 

Atiomey  General  for  the  State. 

No  counsel  in  this  Court  for  the  defendant. 

BcFriN,  C.  J.  A  constable  is  directed  by  the  act  of  1794 
(Rev.  8tat.c  68,8.  7),  '*when  required  by  the  plaintiff"  to 
lake  bail,  on  serving  a  warrant.  The  act  does  not  prescribe 
the  mode  in  which  the  plaintiff  shall  require  bail  as  by  in- 
dorsement by  himself  or  his  agent  on  the  warrant ;  and,  per* 
haps,  the  omission  may  lead  to  abuses,  if  permitted  to  con- 
tinue. But,  as  the  act  is  sileol,  we  should  feel  obliged  to 
hold  that  an  oral  requisition  was  sufficient*  and  that  of  an 
agent  was  in  law  that  of  the  plaintiff.  But  we  think  the 
Court  was  right  in  refusing  the  instructions  prayed  for,  be* 
cause  they  assume  a  position  wholly  indefensible,  that  the 
constable  was  **  in  law  the  agent  of  the  plaintiff  **  for  this 
purpose.  By  virtue  of  his  officoi  he  is  not  the  agent  of  the 
party,  but  of  the  law  ;  and,  in  reference  to  the  pr>wer  and 
duty  of  taking  bail,  he  is  to  act  as  he  may  be  required  by 
the  plainiiffj  and  not  by  his  own  will  or  judgment.  Wheth- 
er he  can  become  (he  agent  of  the  plaintiff,  so  as  thereby  to 
invest  himself  with  the  arbitrary  authority  to  summon  or 
to  imprison  a  defendant,  is  well  worthy  of  consideration. 
Admit  that  he  may,  there  was  no  evidence  of  such  agency 
•  of  the  defendant  for  Matthis  in   this  case ;  not  even  any 

thing  from  which  an  agency  for  this  purpose  might  be  re- 
motely inferred,  as  if  the  demand  were  due  on  a  bond  and 
Matthis  had  placed  it  in  the  hands  of  the  defendant  to  col- 
lect, with  or  without  suit.  The  defeiidant  was  clearly  guil- 
ty ;  and  the  judgment  ought  to  stand. 

Per  Curiam,  Ordered  to  be  certified  accor- 

dingly. 
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WILLIAM  CASE  va.  MARYILL  M.  EDNEY  &   AL. 

Where  one  haf  given  a  deed  of  trust  on  his  property,  to  be  sold  for  the  bcne-Deci   1813 
fit  of  his  creditors,  and  they  have  neither  released  their  daim  on  him  nor  a»-  — — — 
sealed  to  the  dacd,  be  has  such  an  interest  in  the  sale  of  the  property,  that 
ii;  at  a  sale  made^  by  hia  trustee,  he  stands  by  and  sees  property  sold  in 
which  he  knows  Iheve  is  a  latent  defect  and  does  not  disclose  it,  he  makes 
himself  liable  to  the  purchaser  in  an  action  for  deceit. 

Appeal  from  the  Superior  Court  of  Law  of  Buncombe 
County,  at  an  extra  session  in  August,  1843,  his  Honor 
Judge  Pearson  presiding. 

This  was  an  action  on  the  case  in  the  nature  of  an  action 
of  deceit  (or  a  fraud  in  the  sale  of  a  mare.  It  was  proved 
on  the  trial,  that  in  November,  1839,  the  defendant,  Jdarvill 
Edney,  being  much  indebted,  executed  to  the  defendant, 
Riifus  Edney,  a  deed  of  trust,  which  was  duly  proved  and 
registered,  for  his  real  and  personal  estate,  including  several 
tracts  of  land  and  many  articles  of  personal  property,  a- 
mong  others  the  mare  in  question,  in  trust  to  sell  and  apply 
the  proceeds  to  the  payment  of  the  debts  specified — that  in 
December,  1839,  the  said  Rufns  the  trustee,  sold  all  the 
property  at  public  sale — that  the  plaintiff  attended  and 
bought  the  mare  at  $75,  for  wich  he  gave  his  note  and  surety 
to  the  trustee  according  to  the  terms  of  the  sale — that  Mar- 
vill  Edney  was  present  at  the  sale,  but  took  no  part  in  it  and 
said  nothing  one  way  or  the  other  to  the  property.  It  was  also 
io  evidence,  that  in  the  spring  of  1839  the  mare  had  a  colt  and 
soon  afterwards  was  discovered  to  be  very  lame  in  her  left 
fore-Ieg-^that  she  continued  lanoe  during  the  summer,  but, 
early  in  the  fall  after  the  colt  was  taken  from  her,  she  got  in 
good  order  and  was  to  all  appearance  well.  One  of  the 
witnesses  said  that,  although  when  standing  or  walking 
nothing  seemed  to  be  wrong,  yet  when  put  in  a  trot  he  could 
perceive  $ht  was  a  little  stiff.  As  to  this,  the  evidence  was 
coolradictory.    On  the  day  of  sale  sheappeared  to  be  well, 
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Dec.  1843.  i^pj^  qq^q  wccks  after  the  sale,  the  plaintiff,  although  he  had 
Caae     ^^^^  ^^'^i  ^^^°  ^^^^^  ^®  purchased  that  the  mare  had  beea 
V       lame  the  spring  before,  said  he  was  well  pleased  with^her. 
°*'^*    About  the  first  of  February,  1840,  tlie  mare  became  very- 
stiff  in  all  her  joints  and  died  soon  afterwards.    There  was 
other  evidence  which  it  is  not  material  to  state. 

The  Court  charged  tho  jury,  that  there  was  no  evidence 
that  the  defendant  Marvill  had  sold  the  tnarelo  the  plaintiff, 
or  had  made  any  misrepresentation,  or  done  any  act  to  assist 
the  defendant  Rufus  in  practising  a  fraud,  supposingthelatter 
to  have  be«n  guilty  of  a  fraud  ;  and,  inasmuch  as  the  legal 
title  bad  passed  out  of  Marvill  and  was  vested  in  Rufus,  he 
was  not  accountable  as  an  owner  would  be,  who  procured 
an  auctioneer  to  cry  bis  property,  merely  as  his  agent,  and 
fitood  by  in  silence.  As  to  the  defendant  Rufus,  the  Court 
charged,  that  although  he  acted  as  trustee  in  making  the 
sale,  yet,  like  all  other  persons  who  sold,  he  was  bound  to 
act  honestly  and  to  disclose  defects  if  he  believed  them  to  ex- 
ist. It  was  then  left  to  the  jury,  whether  the  mare  was  un- 
sound at  the  rime  of  the  sale,  and  whether  the  defendant 
Rufus  knew  or  had  reason  to  believe  that  she  was  unsound 
— if  so,  as  he  failed  to  state  the  circumstances,  he  was  liable 
in  damages.  The  jury  found  a  verdict  in  favor  of  the  de- 
fendants. A  new  irial  was  moved  for,  on  the  ground  of  er- 
ror in  the  charge  of  the  Court  as  to  the  defendant  Marvill 
and  refused — and  judgment  being  rendered  pursuant  to  the 
verdict,  the  plaintiff  appealed. 

No  counsel  for  the  plaintiff. 
Hoke  for  the  defendant. 

Daniel,  J.  The  Court  said  to  the  jury,  that,  inasmuch 
as  the  legal  title  to  the  mare  had  passed  out  of  Marvill 
Edney,  and  vested  by  the  deed  of  trust  in  Rufus  Edney,  the 
trustee,  he  was  not  accountable  as  one  would  be,  who  pro- 
cured an  auctioneer  to  cry  his  propery,  merely  as  his  agent, 
and  he  stood  by  in  silence.  Was  this  part  of  the  charge 
correct  ?    If  the  seller  of  an  article  is  aware  that  there  is 
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any  defect  ia  it,  and  he  fraudulently  conceals  it,  and  it  bel>cc  I843* 
such  a  defect  as  the  buyer  hath  not  the  means  of  discover-     ^ 
ing  by  the  exercise  of  ordinary  diligence,  the  purchaser  may       v 
maintain  an  action  ot  deceit  in  the  sale.    If  the  owner  had  Edncy. 
procured  an  auctioneer  to  sell,  it  is  admitted,  that,  if  the 
thing  so  sold  had  been  defective,  and  tiie  owner,  knowing 
of  the  defect,  stood  by  and  failed  to  disclose  it,  he  would 
be  liable.     Babbington  on  auctions,.  164.  Jones  v  Borderr,  4 
Taunt.  847.    The  legal  title  in  the  noare  was  transferred  by 
the  deed  to  Rufua  ESdney  to  aell  hes.    And  the  stipulation  ki 
the  deed  was,  that  he  should  apply  the  proceeds  of  the  sale 
to  satisfy  certain  creditors  of  Marvill  Edney.  There  is  notb* 
ing  in  the  case  to  shew  us,  that  the  creditors  had  released 
the  debtor  in  consideration  of  the  assignment  of  this  prop- 
erty  for  their  benefit-— iior  that  they  in  fact  had  ever  agreed 
to  accept  of  the  said  property  for  their  benefit.    If  therefore- 
the  creditors  were  not  to  release,  Mafvill  Edney  had  an  in- 
terest in  the  price  the  mare  might  bring,  either  as  constituting- 
a  fund  for  the  payment  of  his  debts,  or  as  resulting  to  his 
use.     Although  a  Court  of  Law  may  not  be  able  to  enforce 
such  rights,  yet  it  is  obliged  to  take  notice  of  them  as  valua- 
ble interests.     They  affect  the  competence  of  witnesses,  and, 
in  some  instances,,  may  be  sold  underexecution.    It  seems  to 
us,  therefore,  that  the  maker  of  the  deed  was  materially  con- 
cerned in  raising  up  the  fund  by  the  said  sale  to  the  highest 
amount ;  and  it  also  appears  to  us,  that  Hufus,  in  the  receipt 
and  application  of  the  money,  is  to  be  looked  upon  as  the  a- 
gent  of  Marvi4(  Edney.     We,  therefore,  are  of  opinion,  that 
the  aforesaid  part  of  his  HoNOit's  charge  was  erroneous,  and* 
that  there  must  be  a  new  trial  as  to  Marvill  Edney. ;  but  the 
verdict  and  judgment  in  favor  of  Rufus  Edney  are  sot  dis- 
turbed. 

It  will  not  be  understood  from  thi9«  that  we  think  mere  si-^ 
lence  of  the  debtor  as  to  defects  in  his  property,  when  he  ia 
present  at  a  sale  under  execution,  would  amount  to  a  fraud;: 
for  that  is  a  proceeding  in  invitumj  in  which  the  sale  is  ex- 
clusively the  act  of  the  law^  and  the  rule  of  caveat  emptor 
applies. 

Per  Curiam,  New  trial  awarded. 
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JOHN  ASHCRAPT  vs.  YOUKG  H.  ALLEN. 

Dec  1843.  A  Sheriff,  from  whoie  cattody  a  prisoner  confined  for  debt  bad  escaped,  a- 
greed  with  B.  that  if  he  would  retake  the  prisoner  and  deliver  him  at  the  ooun* 
ty  town  within  a  certaui  time,  he  would  pay  him  |400^B.  took  the  prisoner 
and  had  him  under  his  care,  within  the  time  specified,  at  his  own  house  somo 
miles  from  the  County  tows,  intendtng  to  deliver  him  to  the  sheriff,  when 
the  sheriff  went  to  the  house  of  B.  and  seized  the  pnmmm  himself  In  an  ae« 
lion  by  B  against  the  sheriff,  Beld,  firtt  that  the  contract  waa  not  iJlegal ; 
ucondfy,  that  the  sheriff  havnig  prevented  the  plaintiff  from  literal^  perfor- 
ming his  contract,  while  he  was  in  the  progress  of  doing  so,  was  answerable 
to  him  for  the  stipulated  sum. 

Appeal  Irotn  the  Superior  Court  of  Law  of  Anson  County 
at  Fall  Term  4843,  his  Honor  Judge  Battle  presiding. 

Tills  was  an  action  of  assumpsisr,  in  which  the  plaintifl's 
counsel,  in  opening  the  case,  stated  that  he  declared  on  a 
special  contract  in  writings  of  which  the  following  isaco* 
py,  viz. 

''Stale  of  North  Carolina^  ) 

Anson  County,  \ 

This  is  to  certify  that  I  am  to  pay  John  Ashcraft  four 
hundred  dollars  for  the  delivery  of  his  brother  James  Ash- 
craft to  me,  in  VVadesboro'  between  this  and  September  nexf, 
this  1st  May  1838.  (Signed  bylhe  defendant)  T.  II.  Allen.'' 

The  plaintiff  then  called  as  a  witness  one  Redfearn,  wha 
testified  that  the  defendant  was  sheriff  of  the  County  of  An* 
son  during  fbe  year  1838,  and,  as  such,  had  one  James 
AshcraA,  a  brother  of  the  plaintiff,  in  his  arstody  in  the 
public  juil  oi  his  county — that  the  witness  was  then  a  depu- 
ty of  the  defendant,  and  heard  him  say  that  James  Ashcraft 
had  broken  jail  and  made  his  escape — and  the  witness  saw 
him  at  his,  James',  house,  and  the  plaintiff  his  brother  with 
him,  but  he  could  not  state  at  what  time  this  took  place. 

James  Ashcraft  was  then  called  for  the  plaintiff,  and  stat- 
edthat  he  was  confined  in  the  jail  of  Anson  County  for  debts 
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amoantiog  in  the  whole  to  ten  or  twelve  thousand  dollar?— that  l>«c.  i848. 
he  made  his  escape  therefrom  by  breaking  the  jail  without  ~^^^^^ 
the  knowledge,  contrivance  or  assistance  of  any  other  per-  v 
son — that  after  escaping  he  resolved  upon  going  to  Alabama,  ^^^^ 
and  with  that  purpose  went  to  take  leave  of  his  father  and 
mother  and  his  own  faitily — that  he  first  met  his  brother,  the 
plaintiff,  at  his  ifather's,  and  informed  him  of  his  intention 
of  going  to  the  South  West— ^that  in  a  few  days  afterwards 
his  brother  came  to  him  in  the  woods,  near  his,  the  witness', 
house,  and  shewed  him  the  written  contract  above  recited, 
and  told  him  the  defendant  would  be  bound  for  his  debts, 
unless  he  was  re-taken-^that  he  then  refused  to  surrender 
himself,  but  after  some  further  conversation,  told  his  brother 
that  he  intended  to  go  on  through  Camden  and  Columbia  in 
South  Carolina,  and  that,  if  his  brother  would  meet  him  the 
next  day  at  a  place  he  designated  in  South  Carolina,  he 
would  tell  him  his  final  determination  with  regard  to  the 
surrender  of  himself — that  his  brothel  did  meet  him  at  the 
time  and  place  appointed,  and  he  ttx  last  agreed  to  surrender 
himself  to  his  brother,  upon  condition  that  be  should  be  per- 
mitted to  go  home  and  see  bis  family,  before  being  delivered 
up  to  the  sheriff— that  he  and  his  brother,  then,  after  remain- 
ing in  the  woods  all  night,  went  together  to  the  house  of  the 
witness,  where  they  arrived  the  next  morning — that,  §nding 
one  of  his  children  very  sick,  he  requested  his  brother  to 
permit  him  to  remain  at  home  until  the  next  morning,  which 
bis  brother  consented  to  do,  and  remained  with  htm — that, 
during  this  time,  he  considered  himself  the  prisoner  of  his 
brother,  though  he  was  not  confined  in  any  way — that  eairly 
the  next  morning,  before  the  witness  hod  got  up,  the  defen- 
dant came  in  company  with  three  or  four  other  persons/ 
some  of  whom  were  armed,  to  the  house  of  the  witness,  and, 
IIS  soon  as  he  had  dressed  himself,  entered  the  room  inhere  he 
was  and  said  "I  am  glad  to  see  you,  you  must  go  with  me 
to  Wadesborough"— that  the  plaintiff  then  stepped  into  the 
room  and  said,  "no,  he  is  my  prisoner,  and  I  am  going  to 
take  him  to  Wadesborough" — that  the  witness  requested 
them  to  wait  until  he  could  have  breakfast,  but  the  defetH 
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Dec*r,i843dant  insisted  upon  setting  off  immediately,  and  they  all  went 
"77    " "  to  Wadesborough — that  the  plaintiff  went  in  company  with 
y       the  defendant  and   his  attendants,  and,  after  entering   the 
Allen.,    town,  said  to  the  defendant,  *1  now  surrender  you  my  broth- 
er" ;  to  which  the  defendant  replied,  **I  have  had  him  all  a- 
]ong'\    but  the  witness  said  he  had  been  his  brother's  priso- 
ner.   This  witness  stated  further,  that  the  plaintiff  persuad- 
ed the  witness  to  surrender,  and,overcome  by  his  persuasioUi 
he  consented   to  surrender  himself  as  the  prisoner  ot  the 
plaintiff,    to    be  by  him  delivered    in  Wadesborough  to 
the  defendant,  provided   the  plaintiff  would  permit  the  wit- 
ness first  to  go  home  and  visit  his  family — that  this  was  in 
the  spring  of  1838 — that  the  witness  was  returned   to   the 
jail  in  about  a  fortnight  after  he  had  escaped.   This  witness 
also  stated  that  the  contract  above  recited  is  the  same,  which 
the  plaintiS  exhibited  to  the  witness  in  the  woods— that  he 
had  no  knowledge  oft  his  contract  until  it  was  exhibited  to 
him  in  the  woods,  nor  had  he  any  reason  to  expect  that  any 
such  contract  would  have  been  made  by  the  plaintiff. 

The  plaintiff  here  closed  his  case,  when  the  Court  inti- 
mated an  opinion,  that  the  action  could  not  be  sustained  ;  in 
submission  to  which  the  plaintiff  submitted  to  a  judgment 
of  nonsuit. 

A  motion  was  subsequently  made  to  have  the  nonsuit  set 
aside  and  a  new  trial  granted,  the  plaintiff 's  counsel  alleging 
that  he  was  entitled  to  recover, cither  upon  the  ground  that  he 
had  performed  his  part  of  the  contract,  or  that,  if  he  had  not 
done  so,  he  was  prevented  by  the  act  of  the  defendant  him* 
self,  and  that  at  all  events  he  was  entitled  to  recover  upon  a 
count  for  a  quantum  meruit.  The  Court  held  that  if  the 
action  could  not  be  sustained  upon  the  special  contract,  it 
could  not  be  sustained  at  all,  and  that  a  count  upon  a  quan- 
tum mreuil  would  not  now  be  allowed  without  the  defen- 
dant's consent,  which  was  not  given — that  the  plaintiS  had 
not  proved  a  compliance  with  his  part  of  the  contract,  which 
was  essential  to  the  maintenance  of  his  action — that  his  per- 
mitting his  brother  to  go  home  and  remain  there  a  day  jus- 
tified the  defendant  in  taking  him  himself,  and;  having  done  so , 
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the  plaintiff  had  no  longer  any  claim  to  compensation  under  ^^'  ^8^3. 
the  contract.    The  court  held  further,  that,  if  it  were  con-   j^gtcraft 
tended  for  the  plaintiff^  (hat  under  the  contract  he  had  a 
right  to  give  his  brother  ease,  then  the  contract  was  against 
the  policy  of  the  law  and  void.  The  motion  for  a  new  trial  be- 
ing over-ruled,  the  plaintiff  appealed. 

No  counsel  for  the  plaintiff  in  this  court. 

Strange  and  Mendenhall  for  the  defendant,  cited  Piatt  on 
Gov'ts.  137.  Powell  on  Con.  370.  Hurleston  on  bonds,  3L 
Shep.  Touch.  375. 

RuFFiir,  C.  J.  It  is  needless  to  enquire,  whether  there 
was  evidence  to  sustain  a  count  for  a  quantum  meruii,  since 
there  was  no  such  count  in  the  declaration,  and  the  Court 
had,  undoubtedly,  the  power  to  refuse  permission  to  add  it. 

It  is  likewise  true,  that,  as  the  action  is  founded  on  a  spe- 
cial agreement,  whereby  the  defendant  bound  himself  to  pay 
a  stipulated  sum  of  money  on  the  performance  of  a  prece- 
dent act  by  the  plaintiff,  the  latter  cannot  recover  without 
shewing  a  performvince  of  that  act,  or  a  sufficient  excuse  for 
its  non-performance.  His  Honor  was  correct  in  holding, 
that  the  plaintiff  had  not  shewn  a  compliance  with  his  part 
of  the  contract,  by  pei forming  the  precise  act  to  be  done  by 
him ;  for  he  did  not  deliver  John  Ashcraft  to  the  defendant 
in  Wadesborough,  and  the  sheriff,  no  doubt,  had  the  right  to 
retake  his  prisoner,  and  did  retake  him,  before  he  was 
brought  to  him  "  in  Wadesborough.*^ 

But  the  Court  is,  nevertheless,  of  opinion,  that  it  was  not 
correct  to  nonsuit  the  plaintiff.  Of  the  credibility  of  the 
testimony  the  jury  are  the  judges  ;  and  there  was  evidence 
tendins:  to  shew,  and,  if  believed,  showing  that  that  the 
plaintiff  was  in  the  course  and  progress  towards  the  perform- 
ance of  the  condition  on  his  part,  and  would  have  perform- 
ed it  literally  accordin^r  to  its  terms,  if  he  had  not  been  pre- 
vented by  the  act  of  the  defendant  himself.  That  is  always 
sufficient ;  for  he,  who  prevents  the  performance  of  a  thing, 
of  which  he  is  to  have  the  benefit,  cannot  insist  on  any  ad- 
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©•«|1848  vantage  from  its  nonperformance.  In  such  a  case  the  act 
AahcrmfT '®  considered  as  done,  as  far  as  respects  the  rights  to  arise 
T  upon  its  performance  to  him  who  was  to  perform  it.  An  a- 
Aijen-  verment,  therefore,  in  the  declaration,  that  the  plaintiff  had 
retaken  the  prisoner  and  had  him  in  his  power  and  custody, 
with  the  intention  to  carry  him  to  Wadesborough  and 
there  to  deliver  him  to  the  defendant,  and  that  he  could 
have  so  carried  and  delivered  him  and  would  have  done  so, 
but  that  the  defendant  took  the  prisoner  from  the  power  and 
custody  of  the  plaintiff,  snd  thereby  hindered  and  prevented 
him  from  making  tiie  delivery,  supported  by  due  proof,  would, 
in  our  opinion,  entitle  the  plaintiff  to  recover.  To  hold  oth- 
erwise is  merely  sticking  to  the  letter,  without  regard  to  the 
substance,  of  the  agreement,  and  would  occasion  the  evasion 
of  the  clearest  stipulation  by  tricks  and  subterfuge.  The 
real  object  of  this  contract  was  to  enable  a  sheriff  to  retake  a* 
debtor  who  had  escaped,  and  thus  save  himself  from  heavy 
liabilities ;  and  he  supposed  that  the  plaintiff,  either  by  his 
influence  with  bis  brother,  who  was  the  debtor,  or  by  other 
means,  could  bring  about  thatend — for  which,  if  he  could  and 
would,  the  sheriff  agreed  to  pay  him  a  reward.  But,  in  the  a* 
greement,  a  time  and  place  of  performance  are  specified,  on 
which,  indeed,  the  defendant  has  a  right  to  insist,  as  acondi* 
tion;but  not  so  to  insist  on  it,  as  to  defeat  the  rights  of  the  oth- 
er party,  notwithstanding  the  agreement  has  been  substantial* 
ly  performed  by  the  other  party,  and  the  defendant  has  had 
the  same  benefit  from  it,  as  if  it  had  been  a  literal  performance , 
Suppose  the  defendant  had  accepted  his  prisoner  from  the 
plaintiff  at  his  home  in  the  country,  it  cannot  be  disputed 
hut  that  would  be  the  same  as  a  delivery  in  Wadesborough. 
Suppose  that,  learningthat  the  plaintiff  was  bringing  his  broth- 
er to  town  for  the  purpose  of  delivering  him,  the  defendant 
had  met  them  just  out  of  town,  and,  as  he  had  a  right  to  do, 
had  then  taken  the  debtor  into  his  own  custody,  the  same 
consequence  must  follow.  It  is  the  same  thing  in  the  events 
that  happened,  except  that  the  evidence  is  not  so  plain  and 
convincing,  that  the  plaintiff  had,  in  fact,  the  power  over 
f()e  debtor,  and,  with  the  power,  the  will  to  restore  him  to  the 
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imprisonment  from  which  he  had  escaped.  But  asto  thel>ec.  1843 
credit  due  to  the  evidence,  or  the  inference  from  it  as  to  the  j^^^^^ 
purposes  of  the  plaintiff— they  fall  to  the  province  of  the  v 
jury  to  bo'decided.  We  apprehend  also,  that  there  is  noth- 
ino:  in  the  policy  of  the  law,  to  forbid  such  a  contract  as 
this  ;  nor  to  impeach  the  rij|[ht  of  the  plaintiff  under  it,  on 
the  score,  that  he  gave  ease  to  the  debtor.  That  is  a  ques- 
tion between  the  creditors  and  the  sheriff;  and  the  acts  of 
the  plaintiff  would  not  have  affected  it  at  all.  The  plaintiff 
was  not  the  defendant's  deputy,  nor  had  from  him  any  au- 
thority whatever;  and,  therefore,  his  acts  did  not  induce  any 
responsibility  on  the  sheriff.  The  rights  of  these  parties 
grow  out  of  the  stipulations  of  the  agreement  between 
ihem  ;  whereby  the  plaintiff  undertakes,  if  he  can,  by  his 
own  authority  or  influence,  to  place  his  brother  again  in  the 
power  of  the  sheriff;  and,  upon  his  doing  so  within  a  time  spe- 
cified, the  sheriff  engages  to  pay  him  so  much  money.  As  be- 
tween them,  the  law  enforces  no  diligence  more  speedy  than 
that  tor  which  they  contracted.  IF,  indeed,  the  plaintiff  would 
not  deliver  the  prisoner  before  the  sheriff  was  able,  of  him- 
self, to  take  him,  he  would  lose  his  bargain;  because  the 
sheriff  doei,  certainly,  not  depart  from  his  own  right  to  re- 
take him,  and  he  might  exercise  it  for  his  own  security,  pro- 
vided only,  that  he  did  not  thereby  stop  the  plaintiff  from 
fulfilling  literally  his  part  of  the  agreement,  which  be  bad 
fulfilled  substantially. 

Per  Curiam,  Judgment  reversed  and  venire  de 

novo. 
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JOB  WORTH  V9.  JOHN  NORTHAM  &  AL. 

Bee  1643.  ^^^^S^  ^  conveyance  may  be  fraudulent  as  against  creditors,  it  is  good  against 
.  -  the  grantor  and  tort  feaaor8,  not  claiming  as  creditors. 

Where  a  raw  material  is  transferred,  but  left  in  possession  of  the  grantor,  and 
is  afterwards,  by  him,  with  the  consent  of  the  grantee,  converted  into  a 
manufactured  article,  the  grantee  u  entitled  to  this  article  in  its  new  state. 

Appeal  from  the  Superior  Court  of  Law  of  Guilford 
County  at  the  Fall  Terra,  1813,  his  Honor  Judge  Manlt 
presiding. 

This  was  an  action  of  trover  lo  recover  the  value  of  cer- 
tain chattels,  which  the  plaintiff  claimed  under  a  deed  of 
trust  executed  by  one  John  Beard  to  the  plaintiff  as  trn^^tco 
for  certain  creditors.  It  was  in  proof,  that  John  Beard,  the 
grantor,  had  continued  in  possession  of  the  property  convey- 
ed, after  the  execution  of  the  deed,  and  while  so  in  posses- 
sion, in  the  prosecution  of  his  trade  as  a  hatter,  with  mate- 
rials conveyed  by  the  deed,  to  wit,  fur  and  hats  in  an  incom- 
plete state,  had  finished  a  number  of  hats,  and  that  these 
wepe  spread  about  through  several  counties  in  this  State 
and  several  in  the  State  of  Virginia.  The  defendants  intro- 
duce various  judgments  atid  executions  against  Beard 
for  debts  due  prior  to  the  date  of  the  deed,  amounting  in  all 
to  about  $500  ;  but  it  did  not  appear  that  the  articles  which 
were  seized  and  sold  by  the  defendants,  had  been  sold  by 
virtue  of  any  execution  on  these  judgments.  The  prticles 
were  all  taken  from  the  possession  of  Beard.  There  was  no 
proof  of  any  other  debts  of  Beard,  at  the  time  he  executed 
the  deed,  except  those  referred  to  above  and  a  judgment  of  a 
court  and  an  execution  thereon  for  i  ,  the  lien  of  which  was 
anterior  to  the  date  of  the  deed.  It  was  insisted  by  the  de- 
fendants that  the  deed  to  the  plaintiff  was  fraudulent  and 
void,  and  the  Court  was  requested  to  instruct  the  jury  to  that 
effect,  as  a  conclusion  of  law,  1st,  because  of  the  absence  of 
any  specification  in  the  deed  of  a  debt  or  debts  intended  to 
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be  secured  by  it ;  2ndly,  because  of  tlie  manifest  disparity  Dec%i843 
between  the  amounlof  the  properly  conveyed  and  the  entire  -w-qj^i^" 
amount  of  the  grantor's  debts  so  lar  as  they  oppeared  ;  3dly,        ▼ 
because  of  the  actual  postponement  of  any  action  under  the  Northam. 
deed  for  six  months.    The 'Jourt  declined  pronouncing,  as 
a  conclusion  of  law,  that  the  deed  was  fraudulent  for  any 
or  all  the  above  reasons,  but  left  them  to  the  jury  to  be  con- 
sidered by  them  with  all  the  other  circumstances  of  the  case, 
when  they  came  to  pass  upon  tlie  validity  of  the  instrument, 
as  a  question  of  fact.     Upon  the  subject  of  damages  the  ju- 
ry were  informed,  that^they  might  not  only  assess  the  value 
of  such  of  the  articles  converted,  as  were  in  a  state  of  com- 
pletion at  the  time  of  the  conveyance^  but  might  add  to  this 
amount  the  value  of  such  articles,  as  were  fabricated  out  of^ 
the  materials  conveyed.  | 

The  jury  returned  a  verdict  of  guilty  as  to  two  of  the  delen- ' 
dants,  and  not  guilty  as  to  the  other.  A  new  trial  was  mo- 
ved for,  1st,  because  the  Court  refused  the  instructions  pray- 
ed for;  2dly,  because  the  Court  erred  in  the  instructions 
given  on  the  point  of  damages.  The  new  trial  was  refused^ 
and  judgment  having  been  given  according  to*  the  verdict, 
the  defendants  found  guilty  appealed. 

JUendenhall  and  Iredell  fo^the  plaintiff  contended,  Isl, 
that  the  question  of  fraud  did  not  arise  in  this  case,  the  de- 
fendants not  claiming  as  creditors  ;  2dly,  as  ft>  the  right  of 
the  plaintiff  to  the  manufactured  articles,  they  cited  Beits  v 
Lovef  6  Johns.  Rep.  348,  and  the  authorities  there  quoted. 

Graham  for  the  defendants* 

Daniel,  J.  On  the  question  of  fraud  in  the  conveyance 
by  Beard  to  the  plaintiff,  the  Court  left  it  to  the  jury  to  suyi 
whether  there  wa^  any  fraudulent  intent  on  the  part  of 
Beard,  and  the  jury  found  there  was  riot  such  an  intent. 
But  suppose  there  had  heen  such  an  intent;  still  the  convey- 
ance would  have  been  good  in  law  against  the  grantor,  and 
the  defendants  also  who  were  but  iortjeasors.    The  prop- 
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Bee  1843.  erty  mentioned  in  the  deed  being  dispersed  made  no  differ- 
)ce ;  lor  the  title  being  in  Beard  at  the  time,  and  Ihere  be- 
ing no  adverse  possession,  the  suid  title  in  law  drew  to  it  the 
possession,  and  the  plaintiff  did  not  take  an  assignment  o(  a 
chose  in  action^  but  acquired  the  title,  and  also  in  law  the 
possession,  of  the  properly  mentioned  in  the  deed. 

Secondly  ;  Beard  did  not,  after  the  date   of  the  deed  of 
trust,  lortionsly  take  the  plaintiff's  fur,  and   change  it  into 
hats;  he  was  the  bailee  of  the  plamtiff,!and  the  alteration  of 
the  articles  does  not  appear  to  have  been  done  against  the 
will  and  consent  of  the  bailor.  If  i  send  my  wheat  to  a  mill 
to  be  ground  into  Sour,  and  the  miller,  my  bailee  for  that 
purpose,  converts  it  into  flour,  the  property  in  the  flour  is  in 
jme,  and  not  in  the  miller.    But  if  a  miller  or  other  person 
Itortiously  takes  my  wheat  and  afterwards  turns  it  into  flour 
lor  mnit,  the  flour  or  malt  is  not  my  property.    So  if  I  gather 
J  my  grnpes  and  send  them  to  my  neighbor's  wine  press,  and 
I  he  by  my  consent  turn  them  into  wine,  the  wine  belongs  to 
me,  because  the  vintner  was  my  bailee;    But  if  my  neigh- 
bor commit  a  trespass,  and  tortiously  take  and  carry  away 
my  grapes,  and  then  turn  them  into  wine,  the  wine  is  not 
my  property.     The  wheat  and  the  grapes,  thus  tortiously 
taken,  having  lost  their  identity  by  their  transformation, 
the  original  ownercannot  pursue  and  recover  them  from  the 
\iort feasor  in  their  entirely  new  and  changed  nature  and 
I  state.    But  even  if  things  have  been  tortiously  taken  and 
have  not  lost  their  identity,  the  owner   may  recover   them 
in  their  changed  form,  unless  they  have  been  annexed  to 
and    made  part  of  something,  whieh  is  ihe  principal — or 
changes  its  forii  from  personal   to  real  estate  (as  if  worked 
into  a  house  ) — as  cloths  made  into  a  garment,  leather  into 
shoes,  trees  squared  into  timber,  and  iron  made  into  bars;  all 
these  and  such  like  maybe  reclaimed  by  the  original  owner,  in 
their  new  and  improved  state,  for  the  nature  of  the  thing  is  not 
^*  '*"    changed.     Brown  v  Sax^  7  Cowen,  'Wk  Beits  v  Love,  6 
John.  384,  Curtis  v  Grant,  6  John.  169.  Babcock  v  Gill, 
10  John.  287.     Yin.  ab.  title  Property,  E.  plea.  5. 

Per  Curiam,  Judgment  afiirmed. 


J 
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ANN  McGEE  w.  THE    HEIRS   AT    LAW    OF  THOMAS  McGEE, 

DEC'D. 

In  ft  petition  for  dower,  it  is  saffieient  for  the  widow  to  state  that  her  hnsband  Dm.  1843. 
died  seized  of  the  lands.    It  is  not  necessary  to  state  that  the  heirs  entered  — — — ~ 
as  heirs,  or  to  set  forth  deeds  execated  hy  her  hnshand  to  the  heirs  in  his 
lifetime  and  allege  that  they  were  fraudalent  as  to  her. 

Upon  the  trial  of  the  issue,  if  made  by  the  answers  and  relt>]iciftiob,  whether 
he  died  seized  or  not,  tbe  qneetion  of  fraad  will  arise. 

When  the  convey ances  of  the  hasband  to  his  heirs  are  to  operate  only  after 
his  death,  and  in  the  meantime  he  is  to  have  the  enjoyment  of  the  land,  the 
conveyances  are  to  be  deemed  colorable  and  void  as  to  her. 

This  presumption  can  only  he  repelled  by  bis  having  made  an  effectual  pro- 
vision for  his  i^ife. 

Where  the  husband,  in  executing  a  conveyance  to  his  heirs,  declares  the  ob- 
ject to  be,  to  defeat  Ms  wife  of  dower,  this  is  a  case  of  actual  fraud. 

Whore  a  deed  is  made  by  a  husband  to  his  heirs  to  defeat  his  widow  of  dower, 
the  circumstance  of  his  afterwards  attempting  to  make  a  will  in  her  favor 
for  a  part  of  his  lands,  is  not  admissible  on  the  question  of  fraud  between 
the  widow  and  the  heirs,  because,  being  incomplete,  it  was  only  the  subset 
quent  declaiation  of  one^  who  had  committed  a  fraud,  of  his  not  intending 
to  do  so. 

The  cases  of  LitiUton  v  IMtkton,  1  Dev.  &  Bat  327,  and  Norwood  v  Mar- 
row^ 4  Dev.  k  Bat.  442,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Lav  of  Daplin 
County,  at  Fall  Term,  1843,  bis  Honor  Judge  Pe^irson 

presiding. 

This  was  a  petition  for  dower,  fled  by  tbe  widow  of 
Thomas  McGee  dec'd.  against  the  defendants,  who  are  bis 
children  and  his  heirs  at  law.  Tbe  counsel  for  the  defen- 
dants moved  to  dismiss  the  petition,  because  there^  was  no 
allegation  that  the  defendants,  as  heirs,  bad  entered,  and 
were  seised,  as  heirs,  at  the  filing  of  (he  petition.  The 
Court  was  of  opinion,  that  there  was  no  necessity  for  an  ex- 
fxess  allegation  that  tbe  defendants  had  entered  and 
were  seised  as  heirs,  as  the  heirs  are  constructively  in  posses- 
sion  before  actual  eniry^  but  at  all  events  the  objection  was 
waived  by  the  answer  and  could  only  have  been  taken  ad- 
vantoge  of  by  special  demurrer. 
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Dec  1843-     The  counsel  for  the  defendants  then  moved  to  dismiss  the 

"^^"^  petition,  because  the  petition   alleged  that  Thomas  McGee 

V       died  seized,  and  did  not  allege,  that,  before  his  death,  he  had 

McGee,  executed  the  deeds  of  gift  to  his  children  mentioned  in  the 

answer,  fraudulently  with  an  intent  to  defeat  the  dower  of 

the  petitioner.    The  Court  was  of  opinion  that  the  petition 

need  not  allege  the  existence  and  fraudulent  intent  of  the 

deeds.     When  their  existence  was  alleged  in  the  answers  as 

a  ground  of  defence,  the  petitioner  by  her  replication  might 

either  deny  their  existence,  or  might  insist  that  they  were 

fraudulent  and  void  as  to  her. 

Upon  the  issues  submitted  to  the  jury  as  to  the  validity  of  the 
deeds  under  which  the  defendants  claimed,  the  evidence  was, 
that  Thomas  McGee,  the  deceased  husband,  had  by  his  first 
wife  four  children,  who  are  thepresent  defendants — that  some 
twenty  years  ago,  upon  the  death  of  his  first  wife,  he  mar- 
ried the  petitioner,  by  whom  he  had  no  children,  but  they 
lived  happily  together  up  to  the  time  of  his  death — that  the 
said  McGee  was  a  man  of  good  estate  and  owned  about  1006 
acres  of  land  and  26  slaves — that  some  years  before  bis  death 
his  daughter  Dorothy  intermarried  with  one  Standford,  and 
they  settled  of!  to  themselves— that  about  six  years  before 
his  death  his  son  Thomas  married,  and  was  permitted  to 
build  a  house,  and  clear  and  cultivate,  free  from  rent,  that 
part  ot  the  land  contained  in    the   deed,  which  was  after, 
wards  made  to  him,  with  the  exception  of  a  small  field  and 
the  mill,  of  which  his  father  retained  the  possession  up  to 
his  death — that  his  son  William  turned  out  badly,  became 
much  embarrassed  and  left  the  State — that  his  daughter  Eli- 
zabeth remained  unmarried  and  continued  to  live  with  her 
father.    One  witness  proved  that  a  few  months  before  the 
deeds  hereinafter  mentioned  were  executed,  he  was  at  the 
house  of  McGee — that  they  were  talking  about  the  widow 
of  one  Wilkinson,  who  had,  the  Court  before,  dissented  from 
her  husband's  will — that  McGee  said  he  intended  to  give 
bis  widow  a  sufficiency  to  support  her  decently  during  her 
life,  but  he  did  not  intend  to  leave  his  business  so  that  it 
could  be  torn  up  as  Wilkinson's  was  by  the  dissent  of  the 
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widow,  he  would  deed  his  property  before  he  died —that  Dec  1843 
McGee  was  about  sixty  years  of  age,  and  died  about  eight  "ZTZ 
months  after  the  execution  of  the  deeds.  Another  witness  v 
proved  that  in  August,  1841,  when  the  deeds  were  executed;  McGee. 
he  was  at  the  house  of  McGee  and  wrote  them  at  his  re- 
questy  and  also  a  deed  of  gift  for  some  personal  property  to 
Mrs.  Standford — ^that  McGee  executed  the  deeds  and  deliver* 
ed  to  Thomas  his  and  to  Elizabeth  hers,  and  also  delivered  to 
Elizabeth  the  one  for  her  sister,  Mrs.  Standford — that,  before 
or  at  the  time  of  the  delivery,  the  old  man  said,  "my  chil- 
dren, I  shall  expect  to  have  the  use  of  this  property  while  1 
live,"  to  which  they  asssented — that  he  also  told  Elizabeth 
he  could  give  nothing  to  his  unfortunate  son  William,  bnt, 
if  he  came  back,  she  must  let  him  live  with  her.  and,  if  she 
married,  she  must  make  a  deed  of  trust,  so  as  to  secure  him 
certain  negroes  which  he  named.  The  witness  also  stated 
that  Mrs.  McGee  was  not  present  when  the  deeds  were  exe- 
cuted, that  he  met  her  as  he  came  out  ot  the  room — that  she 
looked  displeased,  and  said  she  thought  there  was  some  ui> 
der-hand  work  going  on — ^that  the  witness  told  her,  itothing 
had  been  done  except  to  make  deeds  to  the  children  for  the 
property  which  the  old  man  had  given  them  in  his  wfll, 
which  the  witness  had  .written  for  him  some  three  or  four 
years  before.  The  witness  stated  that  the  will  he  alluded 
to  was  present  when  the  deeds  were  executed,  and  he  left  it 
with  the  old  man  and  had  not  seen  it  since.  The  witness 
stated  that  the  old  man's  children  had  great  influence  with 
him,  and  he  said,  while  the  deeds  were  writing,  that  his  first 
wife  had  been  the  making  of  him,  and  he  felt  bound  to  give 
her  children  a  liberal  support.  The  two  deeds  produced  by 
the  defendants,  containing,  the  one  600  acres  and  the  other 
400  acres,  embraced  all  the  land  belonging  to  the  old  man, 
except  106  acres,  which  included  the  house  and  about  90 
acres  of  cleared  land,  and  was  about  one  third  in  value  and 
quality  of  all  the  cleared  land.  The  defendant's  counsel  offer- 
ed to  give  in  evidence  a  paper  writing,  executed  by  the  old  man 
a  short  time  before  his  death,  purporting  to  be  his  will,  but 
which  was  not  admitted  to  probate,  as  it  was  only  attested  by 
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D«sV,  1843  one  witness,  in  which  the  said  106  acres  were  given  to  the 

j^^Q^""  widow  for  life.    The  counsel  slated  that  the  object  of  this 

▼       evidence  was  to  shew,  that  the  old  man  did  not  intend  to  de- 

McGe  e.  f^^^  jjjg  wife's  dower,  but  intended  to  make  ample  provision 

for  her.    The  Court  considered  this  evidence  irrelevant  and 

rejected  it. 

The  Court  charged  the  jury  that  by  law  a  widow  was  en- 
titled to  one  third  of  all  the  land  her  husband  was  seized  of 
in  fee  at  his  death,  ibr  life,  as  her  dower ;  and  if  the  husband 
m&de  any  conveyance  of  his  land  with  an  intent  to  deprive 
the  widow  of  this  right  to  one  third,  such  conveyance  was 
in  law  fraudulent  and  void  as  to  her,  and,  notwithstanding 
any  conveyance  so  made  to  defraud  her  of  her  dower,  he 
was  still,  so  far  as  her  right  to  dower  was  concerned,  consid- 
ered as  dying  seized  of  the  land  ;  that  his  intending  to  make 
what  he  considered  an  ample  coropensntjon  for  this  right  of 
dower  m&de  no  difference,  for  he  had  no  right  to  alter,  a* 
bridge  or  diminish  this  right  by  any  deed  made  solely  for 
that  purpose  ;  and  that,  when,  just  before  his  death,  a  hus- 
band  made  deeds  of  gift  having  the  effect  to  interfere  with 
this  right,  it  was  to  be  presumed  that  such  was  his  intent, 
unless  such  presumption  was  rebutted  by  the  evidence — as 
that  his  object  was  to  advance  a  child  and  give  him  a  start 
in  the  world — but  when  a  husband  made  deeds  of  gift  for  a 
large  part  of  his  real  estate  and  continued  to  use  ii  as  he  had 
done  before,  those  circumstances  had  a  tendency  to  conliim 
the  presumption  that  such  was  his  intent. 

The  jury  found  the  issues  in  favor  of  the  petitioner.  A 
motion  for  a  new  trial,  because  the  Court  erred  in  not  dismiss- 
ing the  petition  upon  the  grounds  stated, because  they  erred  in 
rejecting  the  evidence  as  to  the  paper-writing— and  because  the 
Court  erred  in  the  charge  to  the  jury,  wasoverruled,  and  judg- 
ment rendered  for  the  petitioner,  from  which  the  defendants 
qppealed. 

Winslow  for  the  plaintiff. 
Beid  for  the  defendants. 

RuFFiNj  C,  J.  We  think  it  sufficient  for  the  pijlition  to 
(ollow  the  language  of  the  statute,  and  allege  that  the  hus- 
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band  died  seised.    It  is  not  necessary  it  should  notice  the  l>ec.  1843. 
deeds  to  some  of  the  heirs  at  law  ;  for  the  widow  may  not   ^^^ 
know  of  (hem,  or  not  so  as  to  describe  tliem,  or  that  the  donee       v 
will  insist  on  them.     Besides,  if  they  be  fraudulent,  they  are  ^^^ 
void  by  the  statute  as  to  her,  and  she  may  treat  the  land  as  if 
the  deed  had  no  existence.    In  Littleton  v  Littleton,  \  Dev. 
&  Bat.  327,  and  Norwood  v  Marrow,  4  Dev.  &  Bat.  443, 
the  petitions  stated,  that  the  husband  died  seised,  and  the 
heirs  took  issue  thereon  in  that  general   form  ;  which  was 
approved.    On  the  trial  of  the  issue  the  deeds  are  evidencPi 
that  the  husband  did  not  die  seised  ;  and  that  may  be  rebut- 
ted by  evidence  upon  their  face,  or  proof  aliunde,  that  they 
were  executed  in  fraud  of  the  wife. 

Upon  the  evidence  in  this  case  the  instructions  to  the  jury 
were,  in  our  opinion,  entirely  proper.  The  deeds  conveyed 
to  two  of  the  children  900  acres  out  of  1006  acres  of  land, 
and  22  out  ot  25  slaves,  which  the  husband  owned  ;  leavings 
but  106  acres  of  land  to  descend  to  two  other  children  ;  and 
out  of  which  his  widow  was  to  be  endowed.  There  is  di- 
rect evidence,  that  the  deeds  were  intended  to  operate  only 
after  the  husband's  death  ;  and  in  fact,  he  continued  in  the 
enjoyment  of  the  property  while  he  lived.  This,  we  said 
in  Littleton  v  Lt7<  If /on,  shewed  the  deed  to  be  but  colora- 
ble, as  an  immediate  conveyance,  and,  that,  without  inter- 
ferine;  with  the  maker's  own  enjoyment,  it  was  intended  to 
hinder  that  of  the  wife;  and,  vo,  was  void  as  against  her.  But 
here  the  husband  plainly  declared,  that  his  object  in  making 
the  deeds  was  to  defeat  his  wife  of  the  right  of  claiming 
dower  as  secured  to  her  by  law  ;  which  makr s  the  case  one 
of  express  fraud.  The  only  way  of  repelling  that  imputa- 
tion  would  have  been  for  rhe  husband  to  make  an  effectual 
povision  for  the  wife,  as  much  to  her  advantage  asif  the  deeds  ' 
had  not  an  existence. 

For  that  reason,  we  do  not  see,  if  the  imperfect  will  had 
been  completed,  that  it  would  have  purged  the  positive  fraud 
designed  in  executing  the  deeds.  But  it  is  not  necessary 
to  consider  that,  as  wo  are  of  opinion,  that  the  paper  waii 
properly  rejected.     Not  being  a  will,  it  is  but  an  empty 
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PecV,  1848  subsequent  declaration  of  the  party,  who  perpetrated  a  legal 
"  fraud,  that  be  did  not  intend  to  do  so,  or  was  willing  to 
make  some  reparation  for  it»  as  far  as  be  could.    It  is  irrel- 
evant to  establish  a  bona  fide  intention  in  making  the  deeds. 

Per  CubiaMi  Judgment  affirmed. 


••«— - 


MARK  McWILLIAMS  vs.  DABNEY  COSBY. 

Under  the  book  debt  law,  a  plaintiff  may  prove  by  his  own  oath  a  balance  due 
to  him  of  sixty  dollars  or  under,  although  liis  account  produced  appears  to 
have  been  orig;inally  for  more  than  sixty  dollars,  but  is  reduced  by  credits  be- 
low that  amount. 

The  case  of  WaOur  ▼  FenircMS,  1  Dev.  &  Bat  17,cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Wake 
County  at  the  Special  Term  on  the  third  Monday  of  June, 
1843,  his  Honor  Judge  Battle  presiding. 

This  was  an  action  ot  assumpsit  to  recover  the  balance 
of  an  account  for  goods  delivered  and  work  and  labor  done. 
The  account  was  originally  (or  $203,  but  the  plaintiff  had 
given  credit  on  it  for  $168  84,  leaving  a  balance  due  of 
$44  16.  The  action  commenced  by  warrant  before  a  sin- 
gle justice,  and  was  brought  by  successive  appeals  to  the 
Superior  Court,  when  the  plaintiff  declared  on  a  special  con- 
tract and  also  on  the  common  counts. 

On  the  trial  the  plaintiff  produced  a  witness  who  testified 
that  the  plaintiff,  upon  an  agreement  with  the  defendant, 
furnished  him  onburnt  bricks  at  the  price  of  three  dollars 
per  thousand,  but  he  did  cot  know  how  many  were  deliver- 
ed nor  the  time  when  they  were  delivered.  Anotherwitnessfor 
the  plaintiff  proved  that  he  assisted  in  burning  the  bricks  and 
that  the  plaintiff  paid  some  money  to  the  hands,  but  he  did  not 
know  how  much.  The  plaintiff's  counsel  then  proposed  to  call 
the  plaintiff  himself  to  prove  the  number  of  bricks  delirered 
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land  the  lirao    when    and   also  some  of  the  other  items  !>«.  1813 
in  the    account ;    but   this    was    objected   to  by   the  de-  ^^^^.j 
fendant,   1st,   because  a  party  could  not  prove  an  account    iiams 
upon  a  special  agreement  by  his  own  oath  ;  and  2dly,  be-   ^^ 
cause  the  plaintiff's  account  was  for  more  than  sixty  dollars. 
The  3ourt  held  that  the  evidence  was  inadmissible,  and  the 
plaintiff  thereupon  submitted  to  a  judgment  of  nonsuit  and 
appealed. 

J.  H.  Bryan  and  J.  B.  Shepard  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Daniel,  J.    Theplainliff's  warrant  was  for  $44  16,  and 
was  brought  to  recover  the  balance  of  an  account.     On  the 
trial,  the  plaintiff,  being  unable  to  prove  his  account  by  oth- 
er witnesses,  offered  to  prove  the  same  to  the  amount  of 
$44  16,  by  his  own  oath,  under  the  book  debt  law,  (Rev. 
Stat.  ch.  68.)    This  was  objected  to,  flrai,  because  the  con- 
contract  was  special;  and,  secondly,  because  the  account, 
which  was  rendered  by  the  plaintiff,  was  for  more  than  six- 
ty dolhrs.    In  an  action  of  assumpsit,  if  a  plaintiff  is  una- 
ble to  sustain  a  count  in  his  declaration  on  a  special  under- 
taking, he  may  nevertheless  recover  upon  any  of  the  com- 
mon counts  in  the  declaration,  whicli  his  evidence  may  fit. 
In  the  case  before  us,  the  plaintiff  abandoned  his  special 
count,  and  then  the  evidence  was  offered  by  him   to  support 
the  common  counts  in  his  declaration,  for  goods  sold,  work 
aono,  and  labor  done,      A  magistrate  has  jurisdiction  of  alt 
uebts  and  demands  of  sixty  dollars  and  under,  "for  a  bal- 
ance due  on  any  special  contract,  note  or  agreement,   or  for 
iroods.  Wares,  and  merchandize  sold  and  delivered,  or  for 
^orfc  QQ J  iabor  done,  or  for  specific  articles,  &c."  Rev.  Stat. 
^'  ^2,  s.  6        The  plaintiff,  we  think,  was  a  competent  uit- 
^^>  Under  the  book  debt  law,  to  prove  the  sale,  delivery 
J    ^  Pn'ce  of  any  article  or  articles  of  goods,  or  other  items 
^.  '^'s  Qccoiint,  for  work  and  labor  done,  to  the  amount  of 
J      ^  dollars,    as  all  the  items  in  the  account  appear  to  bear 
^   ^ilbiu    two  years  of  the  date  of  the  warrant,  and  he 
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Dec.  1843.  could  not  prove  them  in  any  other  way.  The  admission  of 
^'jl^^^^/^  the  plaintiff,  in  his  account,  that  he  had  received  of  the  de- 
liamt  fendant  $158  84,  must  betaken  altogether.  For  at  the  same 
Cosby  time  that  admission  was  made,  the  plaintiff  also  declared  ia 
his  written  account,  that  he  once  had  a  just  demand  (which 
is  set  out  in  the  case]  against  the  defendant,  over  and  above 
his  present  demand,  which  said  demand  justly  absorbed  all 
the  money  received.  The  declarations  of  a  party,  made  at 
the  same  time,  must  be  taken  as  evidence  altogether,  as  well 
those  to  discharge  as  those  to  charge  him.  The  whole  goes 
to  the  jury;  and  they  may,  if  they  think  it  proper  to  do  so, 
give  credit  to  one  or  more  parts  of  the  said  declaration  or  de- 
clarations, and  reject  the  residtie.  But  the  whole  declara- 
tion is  admissible  evidence.  WaJker  v  FeniresSj  1  Dev.  & 
Bat.  17.  By  the  book  debt  >aw,  the  plaintiff  is  obliged  to 
give  all  just  credits  ;  for  he  has  so  to  swear.  Then,  when  he 
proves,  by  his  own  oath,  items  to  the  amount  sf  sixty  dollars 
or  under,  forming  the  balance  that  appears  due  on  the  ac- 
count,  if  the  defendant  claims  the  benefit  of  the  credit  aj  a 
pAyn)ent  of  the  items  thus  proved,  the  plaintiff  must  ne- 
cessarily be  competent  to  state  in  reply,  that  those  payments 
are  not  applicable  to  those  items,  because  they  have  been 
applied  toothers.  It  is  true  that  the  plaintiff  cannot  prove 
those  others  originally,  so  as-  to  entitle  him  to  recover  there- 
for, if  the  ground  of  an  action,  because  the  value  exceeds 
ftixty  dollars.  But  when  the  defendant  examines  him  upon 
the  point  of  the  payment  of  his  demand,  then  sued  for,  it 
exists  in  thenatureof  the  thing,  that  he  should  be  allowed 
to  answer,  if  the  fact  be  so^  that  they  are  not  paid  for,  and 
to  tell  the  reason  why.  Of  course,  the  credit  of  the  state- 
ment is  for  the  consideration  of  the  jury.  If  the  plaintiff  be 
honest  enough  to  confess  the  credit,  they  will  consider 
whether  he  has  not  also  been  honest  enough  to  disclose  tru- 
ly its  proper  application. 

Per  Curiam,  Judgment  reversed  and  reiiire  rf« 

novo  awarded. 
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STATE  tw.  HARRY  LANE. 

If  one  seek  another  and  enter  into  a  Fght  with  him,  with  the  purpose,  under  the  j)^^  184S< 
pretence  of  fighting,  to  stah  him,  if  a  homicide  ensuee,  it  will  he  clearly  — — . 
murder  in  the  asaailaot,  no  matter  what  provocation  waa  Apparently  thea 
given,  or  how  high  the  aaaailant^a  paarion  loae  daring  the  combat ;  for  tfaa 
malice  is  expreta. 

The  omiaaion  of  North  Carolina  in  an  indictment  found  in  a  court  of  thia 
State,  where  the  name  of  the  county  is  inserted  in  the  margin  or  hody  of 
the  indictment,  is  net  a  cause  for  arresting  the  judgment 

"Where  the  indictment  set  forth  the  time  of  the  commtsaion  of  the  murder,  ia 
Iheao  worda:  •«  On  the  third  day  of  Augoat,  eighteen  hoodied  and  forty- 
three,"  without  saying  '*  the  year  of  our  Lord,"  or  even  using  the  word 
'*  yean"  ff^id  that,  although  this  defect  would  have  been  &tal  at  the  com- 
mon law,  yet  it  is  cured  by  our  act  of  Assembly  of  1811,  (Rev.  Stat.  cfa. 
35,  see.  12  ) 

The  caaee  of  State  v  DUkiiUj  1  Hay.  406;  and  State  v  Batidoek,  2  Hawks 
461^  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Edgecomb 
county,  at  Fall  Term,  1843,  his  honor  Judge  Bailet  presid- 
ing. 

This  was  an  indictment  agninst  the  prisoner  for  the  mnr« 
der  of  John  BedTord.  The  testimony  was  as  follows :  Ben- 
hury  Bradley  swore  that  he  was  at  M.  P.  Edwards'  on  the 
day  of  the  election  in  August  last,  and  that  the  prisoner  and 
the  deceased  were  there — that  Edwards'  house  has  a  piazza 
in  front,  next  the  public  road,  in  one  end  of  which  he  had  a 
room  used  as  a  store-room,  and  there  is  a  piazza  also  ex* 
tending  from  this  store-room  along  the  side  of  tlie  house — that 
there  is  an  entrance  into  tho  piazza  in  front  of  the  house, 
and  also  one  into  the  piazza,  which  extends  along  the  front 
of  the  house — that  there  are  also  two  doors  leading  into  a 
large  room,  one  from  the  front  piazza,  and  one  from  the  side 
piazza,  and  a  door  leading  from  the  front  piazza  into  the 
store  room — that  he  first  saw  the  prisoner  and  the  deceased 
in  the  store  room,  where  Edwards  kept  his  liquor — that  the 
deceased  was  lying  down  upon  the  floor,  and  the  prisoner 
commenced  slapping  him  very  hard  with  bis  bond,  pulling 
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Dec  is43.htm  and  cursing  him^  and  telling  him  to  gel  up — ^th^l  he  con- 
g^^^     tiniied  to  do  so,  until  he  made  the  deceased  angry — that  the 
▼       deceased  then  sat  up  on  the  floor,  took  his  knife  out  of  his 
pocket  and  attempted  to  draw  it — that  before  he  opened  it, 
the  witness  took  it  away  from  him — that  the  deceased  thea 
lay  down  again— that  the  prisoner  again  began  to  slap  him 
and  pull  him  about  as  before,  and  continued  to  do  so,  un- 
til the  deceased  got  on  his  feet  and  went  near  the  door  lead- 
ing into  the  front  piazza,  and  then  the  prisoner  pushed  him 
out  of  the  door  into  the  piazza — ^that  the  deceased  then  lay 
down  in  the  piazza  about  16  feet  from  the  door  of  the  store 
room,  and  had  not  been  lying  there  long  when  the  prisoner 
began  to  slap  him  again — that  the  deceased  told  him  to  let 
him  alone,  that  he  was  not  pestering  him  and  did  not  want 
any  fuss  with  him — that  the  prisoner  continued  still  to  slap 
him,  until  the  deceased  got  very  angryj  rose,  and  struck  the 
prisoner  with  his  fist — ^that  the  deceased  gave  the  prisoner 
two  or  three  blows,  but  the  witness  could  not  say  that  the 
prisoner  returned  the  blows — ^that  they  were  parted — that 
prisoner  went  to  the  piazza  door  post  and  put  one  hand  on 
the  railing  and  the  other  on  the  post,  with  his  back  to  the  de- 
ceased— that  the  deceased  came  up  behind  him  while  stand- 
ing in  this  position,  and  strucK  him  with  his  fist  or  opea 
hand  and  tried  to  scratch  him — that  the  prisoner  then  turn* 
ed  round,  and  blows  were  exchanged  between  them,  and 
they  were  parted  a  second  time.     This  witness  further  stat- 
ed, that  the  deceased  then  went  into  the  large  room  of  the 
house,  and  the  prisoner  stood  at  ihe  door  leading  from  th^ 
3l»rd  into  the  piazza— that  the  witness  was  near  him  while 
standing  there,  and  seeing  him  rub  his  fingers,  asked   him 
what  was  the  matter  with  his  hand — that  the  prisoner  re- 
plied that  he  had  cut  it  foolishly  with  his  own  knife,  for  he 
had  it  open  and  it  shut  up  and  cut  his  hand — that,  after 
standing  there  a  short  time,  the  prisoner  went  into  the  same 
room  that  the  deceased   had  entered — that  the  deceased  re- 
turned into  the  piazza  and  into  the  yard  in  front  of  the  house, 
and  the  prisoner  went  out  of  the  large  room  into  the  side  pi- 
azza, and  had  got  out  of  the  door  of  the  piazza,  when  the 
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witness  and  John  B.  White  met  him  near  that  door— that  D^:*'.*®^* 
Ihe  prisoner  said  to  them  as  he  naet  them,  "Boys  dont  see     g^^  " 
me,  I  intend  to  cat  his  coat  off" — ^that  they  told  him,  <'that       v 
would  not  do,  to  put  up]  his  knife  and  quit  such  as  thai" —     "■^' 
that  the  witness  heard  him  shut  his  knife,  and  he  thought 
he  put  it  in  his  pocket,  but  of  this  he  would  not  be  certain-^ 
that  the  prisoner  passed  by  themae  they  attempted  to  go  in- 
to the  door  of  the  side  piazza— that  the  witness  and  White 
had  got  on  the  block  of  the  door,  when  the  witness  heard  the 
deceased  say,  "Harry !  what  in  the  h-ll  fire  do'you  mean  ?^ 
^that  the  prisoner    replied    with  an  eath,  *<what  do  you 
mean  ?' — that  the  witness  was  then  about  26  or  30  feet  from 
them— that  the  deceased  had  met  the  prisoner  at  the  corner 
of  the  house  and  they  engaged  as  they  met — ^that  the  prison- 
er cried  out  "Part  us,  *oye,"  4hree  or  (our  times— that  the 
witness  and  White  went  towards  there,  and  jfist  before  they 
got  to  them,  they  parted  themselves— *that  the  prisoner  met 
^ero,  and;  as  he  passed,  said  "he  wanted  some  water  to 
wash  his  hands,"  and  passed  through  the  house  into  the  front 
piazza — that  the  deceased  went  towards  the  road  and  rested 
against  the  paling.— The  witness  stated  that  he  soon  went 
to  him,  and,  whenhe  got  there,  be  was  lying  on  the  ground, 
and,  upon  examination,  the  witness  found  he  was  cut  un- 
der his  left  breast — that  he  carried  him  into  the  house,  and 
discovered  three  cuts  upon  his  arm,'two  in  his  abdomen,  one 
of  which  was  near  his  groin — that  his  intestines  came  out, 
and  the  witness  discovered  the  next  day  a  wound  upon  his 
hip — that  he  had  seven  wounds  -in  all,^and  that  he  died  the 
night  of  the  next  day.    Upon  the  cross-examination  of  this 
witness  he  stated,  that  the  prisoner  was  not  angry,  when  he 
was  slapping  the  deceased — that  Edwards,  the  owner  of 
the  house,  had  requested  the  prisoner,  after  he  had  commenc- 
ed slapping  the  deceased,  to  get  him  out  of  the  store  room — 
that  the  witness  the  next  day  saw  scratches  on  both  sidesot 
the  prisoner's  face,  which  looked  as  if  an  attempt  had  heea 
made  at  gouging.    Several  other  witnesses  were  examined, 
who  corroborated  this  testimony.     One  of  them  stated  in  ad- 
ditioui  thai  when  the  pnsoner  and  theileceased  met  the  laal 
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I*^  ^^^  tiroei  they  reached  out  their  hands  and  took  hold  of  each  otb- 
gj^  er  about  the  same  time — ^that  the  prisoner  commenced  strik- 
▼  ing  the  deceased  under  his  left  arm,  giving  three  blows,  |)er- 
haps  four^that  witness  could  see  the  deceased's  right  arnoi 
but  he  caught  hold  with  bis  leit — that  after  thejr  were  sepa- 
rated and  the  prisoner  was  coming  towards  the  house,  the 
prisoner  called  for  some  water,  and  said  "he  believed  thot 
d d  scoundrel  had  cut  his  finger." 

The  prisoner's  counsel  put  his  defence  upon  two  grounds; 
firsts  that  the  evidence  was  not  sufficient  to  satisfy  the  jury 
that  the  deceased  died  of  the  wounds  which  he  received 
from  the  prisoner,  and,  secondly^  if  they  should  be  satisfied 
of  this  fact,  it  was  contended  that  it  was  not  a  case  of  mur«- 
der,  but  one  of  manslaughter  only* 

The  court  charged  the  jury  thnt  they  must  be  satisfied 
that  the  deceased  died  of  the  wounds,  and  that  they  were  in- 
flicted by  the  prisoner  ;  that,  if  they  were  not  satisfied  of 
Ibis,  they  ought  to  acquit  the  prisoner  altogether;  but  if  they 
should  be  convinced  that  the  wounds  which  he  received 
caused  his  death,  and  (hey  were  inflicted  by  the  prisoner, 
they  would  then  enquire  whether  he  was  guilty  of  murder 
or  manslaughter — thatjthe  crime  of  murder  was  the  unlawful 
killing  of  a  reasonable  creature  in  being,  with  malice  afore- 
thought, either  express  or  implied — that  manslaughter  was 
the  unlawful  killingof  another,  but  without  malice — that  if 
two  men  upon  a  quarrel  come  to  blows,  no  undue  advan- 
tage being  taken  on  either  side,  and  death  ensues,  although 
by  a  deadly  weapon,  it  would  be  only  manslaughter — that  if 
the  prisoner,  while  engaged  with  the  deceased  in  the  piazza, 
his  blood  being  excited  by  the  blow  he  received  from  the  de- 
ceased, had  drawn  his  knife  and  stabbed  him,  and  death  had 
ensued,  it  would  have  been  manslaughter  and  not  murder—- 
that  if,  having  received  blows  and  scratches  from  the  deceos- 
ud  in  the  piazza,  the  prisoner  in  a  very  short  time  met  the 
deceased  at  the  corner  of  the  house,  and,  being  excited  by 
passion  and  smarting  under  the  blows  he  had  just  received, 
bad,  in  a  moment  of  sudden  revenge,  stabbed  the  deceased, 
it  would  be  tnanslaughter  only — that  if  the  priaofter,  when 
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he  passed  the  witnesses  saying  «  boys  don't  see  roe,  I  intend  ^^^  ^^^* 

to  cu(  his  coat  off,"  intended  notbinsr  but  sport  or  even  tna*     st^to 

licious  mischier,  and  did  not  intend  to  use  the  knire  upon  bis 

person,  and  when  they  met  tliey  engaged  in  mutual  combat, 

and  in  the  heat  of  blood  the  prisoner  stabbed  the  deceased,  so 

that  he  died,  it  would  be  mauslaucrhterand  not  murder.  But 

if,  at  the  time  he  passed  the  witnesses,  he  then  intended  to 

use  his  knife  upon  the  person  of  the  deceased,  and  eithertake 

his  life  or  do  him  some  grievous  bodily  hurt,  and  when  he 

met  the  deceased  he  carried  his  intention  into  execution,  by 

giving  him  several  mortal  wounds,  of  which  he  died,   he 

would  be  guilty  of  murder,  although,  at  the  time  he  did  the 

act,  he  was  excited  by  passion;  and  for  the  purpose  of  satis* 

fying  their  minds  upon  the  subject,  they  should  look  at  all 

the  circumstances  of  the  case. 

The  jury  found  the  prisoner  guilty  of  murder.  The  pri- 
soner's  counsel  then  moved  in  arrest  of  judgment,  because 
the  words  North  Carolina  were  not  mentioned  in  the  bill 
of  indietment. 

The  bill  of  indictment  was  found  in*  Edgecomb  Superior 
Court  of  Law.  The  caption  was  ^'  Edgecomb  county^-Su- 
perior  Court  of  Law,  second  Monday  of  September,  eigh* 
teen  hundred  and  forty-three.'*  In  the  body  of  the  bill,  the 
offence  «<ras  laid  to  have  been  committed  '*  on  the  third  day 
of  August^  eighteen  hundred  and  forty-three,"  "in  the  coun- 
ty of  Edgecomb." 

The  court  overruled  the  motion  in  arrest  of  judgment,  and 
pronounced  judgment  against  the  prisoner,  from  which  he 
appealed  to  the  Supreme  Court. 

Aiiomty  General  for  the  State. 

B.  F.  Moore^  for  the  prisoner^  contended  that  the 
charge  of  the  Judge  was  erroneous,  and  moved  also  that  the 
judgment  should  be  arrested  both  for  the  reason  ofiered  to 
the  Superior  Court,  and  for  the  further  reason  that  the  time 
of  the  commission  of  the  offence  is  not  charged  with  suffi-^ 
eient  certainty  in  the  bill,  it  being  on  the  ^<  third  day  of  Au- 
gusti  eighteen  hundred  and  forty-three,"  without  saying  <*  in. 
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Dec  1848.  the  year,"  or  "  in  the  year  of  our  Lord,"  or  "  in  the  year  of 
"  "st^JT"  ^be  Christian  era,"  eighteen  hundred  and  forty-three. 

V 

Lsne.  RuFFiN,  C.  J.  The  counsel  for  ihe  prisoner  complains 
of  only  one  part  of  the  instructions  to  the  jury.  It  is  that, 
in  which  his  Honor  staled,  that,  if,  at  the  time  the  prisoner 
passed  the  witnesses  and  said  to  them^  '^Boys  don't  see  me,  I 
intend  to  cut  off  his  coat/'  he  intended  to  kill  the  deceased, 
and,  when  he  met  the  deceased,  carried  that  intention  into 
execution  by  stabbing  him,  be  was  guilty  of  murder,  al- 
though, at  the  time  he  did  the  act,  he  was  excited  by  pas- 
sion. It  is  said,  this  instruction  was  erroneous,  because 
it  put  the  grade  of  the  offence  on  the  existence  of  an  inten* 
tion  to  kill,  when  4he  prisoner  was  going  (o  the  deceased  ; 
whereas  such  an  intention  is  common  both  to  murder  and 
manslaughter,  and  the  enquiry,  therefore,  in  each  case  is, 
whether  the  intention  was  inspired  by  malice  or  deliberate 
ill  will  towards  the  deceased,  or  was  the  impulse  of  sudden 
passion  and  heat  produced  by  adequate  provocation  ;  and  it 
16  further  said,  thatiiere  the  instiuction  assumed,  that  such 
heat  of  blood  had  been  excited  by  the  previous  combat  and 
continued  to  the  fatal  strokes.  It  is  thence  inferred,  that  the 
killing  was  but  manslaughter. 

The  first  step  in  our  enquiry  is,  whether  that  be  the  proper 
construction  of  the  language  of  the  judge  ;  whether  the  ex* 
citement  of  passion  was  assumed,  in  the  hypothesis,  to  have 
been  created  by  the  first  contest  and  to  have  continued  to  the 
last.  We  think  it  is  not.  It  is  to  be  recollected  that  there 
was  a  xsombat  in  the  piazza;  and  that  the  -case  presents  some- 
thing frem  which  it  might  have  been  contended  for  the 
prisoner,  that  there  was  also  a  sudden  mutual  combatj 
when  the  parties  again  met  in  the  yard  for  the  laet  time. 
The  counsel  for  the  prisoner  insisted  on  the  trial,  (hat  the  of- 
fence was  manslaughter ;  but  whether  it  was  «o,  by  reason 
Chat  the  provocation  arose  out  of  the  first  encounter,  or  out 
of  the  last  exclasively,  the  exception  does  not  explicitly 
state.  It  seems  to  us,  that  his  Honor  could  not  have  under* 
stood  the  former ;  and  that,  in  closing  this  part  of  his  in- 
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struetioDs,  he  had  hi  view  an  excitement  that  might  have  a-  ^>m*  ^^49 
risen,  or  was  supposed  to  have  arisen,  subsequently  to  the  g^^^ 
prisoner's  passing  the  witnesses.  As  to  the  heat  of  blood  pro*  t 
duced  by  the  previous  combat,  it  had  just  been  disposed  of  ^^^ 
in  a  manner  most  favorable  to  the  prisoner,  by  the  instruc- 
tion, that,  if  the  prisoner,  in  a  short  time  after  receiving  the 
blows  and  scratches  in  the  piazza,  and  being  excited  by  pas- 
sion and  smarting  under  those  blows,  bad,  in  a  moment  of 
sudden  revenge,  stabbed  the  deceased,  it  would  be  man- 
slaughter only*  Of  the  correctness  of  tbatposiiion  in  point  of 
law,  we  are  not  called  on  at  present  to  express  a»  opinion. 
As  applicable  to  the  facts  in  this  case,  it  might  perhaps  be 
found,  upon  reconsideration,to  go  beyond  the  law,  in  allowing 
a  cruel  and  inordinate  revenge,  executed  with  a  deadly  in- 
strument not  shewn  openly,  for  a  very  trivial  offence,  and 
that  induced  by  the  prisoner's  own  outrages-  But  this  pas- 
sage in  the  charge  makes  it  very  clear,  that  his  Honor  did 
not  have  reference,  in  the  latter  part  ot  his  observations,  to 
an  excitement  of  passion  from  the  fight  in  the  piazza  ;  siuce 
that  would  render  the  two  parts  of  the  charge  directly  con« 
tradictory.  For  in  the  one  he  says  expressly,  that  killingi. 
while  excited  by  passion  from  those  blows,  would  be  man- 
slaughter ;  while,  it  is  attempted  to  be  inferred,  that  in  the 
other  he  meant,  that  the  killing  was  murder,  though  perpe- 
trated under  the  same  excitement  of  passion.  Besides  the 
particular  terms  of  the  part  of  the  charge  excepted  to— which 
are  <' although,  at  the  time  he  did  the  aet^  he  was  excited  by 
passion  " — shew  that  the  passion  meant  was  one  springing 
oat  of  the  last  contest  itself.  Indeed,  but  a  moment  before, 
the  Court  had  treated  the  prisoner  as  being,  when  passing 
the  witnesses,  free  of  pas?ion  and  possessed  of  deliberation, 
by  speaking  of  him  as  then  intending  some  sportive  or  ma- 
licioos  mischief,  short  of  serious  bodily  injury,  or  as  then  in- 
tending to  kill  the  deceased.  The  fair  interpretation,  there- 
fore, is  that  before  mentioned— that  although  something 
might  have  arisen,  when  the  prisoner  got  up  to  the  deceas- 
ed, to  rouse  his  passion,  yet  that  would  not  extenuate  the 
homicide  to  manslaughter^  if,  when  the  prisoner  passed  the 
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Dec  1843.  witneses  and  went  up  to  the  deceased,  being  before  this  neir 
*"jr~  provocation  arose,  the  prisoner  had  formed  the  intention  to 
▼  kill.  And  that  position  we  think  good  law.  We  do  not  in- 
deed perceive  anything,  that  shews  the  prisoner  to  have  been 
under  a  transport  of  passion  during  the  last  rencounter.  Far 
from  it.  But  supposing  that  to  have  been  so,  yet  if  the  pris- 
oner sought  the  deceased  and  entered  into  that  fight,  with 
the  purpose,  under  the  pretence  of  fighting,  to  stab  him,  it 
was  clearly  murder  ;  no  matter  what  provocation  was  appa- 
rently then  given  or  how  high  the  prisoner's  passion  rose 
during  the  combat ;  for  the  rijalice  is  express  and  was 
promptly  wreaked,  and  puts  the  idea  of  provocation  out  of 
the  case. 

If  the  prisoner  meant  to  insist,  that  his  blood  had  not 
cooled,  and  that  there  had  not  been  sufficient  cooling  time 
between  the  first  and  last  meetings,  he  should  have  prayed 
an  instruction  distinctly  to  that  effect.  Having  omitted  him- 
self to  do  so,  he  cannot  complain  of  the  omission  of  the  court. 
But  we  hold  the  opinion,  that  he  would  not  have  been  enti- 
tled lo  the  instruction,  if  he  had  asked  it.  For,  although 
the  provocation  supposed  was  recent,  yet  it  does  not  seem 
to  have  wrought  any  height  of  passion,  suspending  reasoUi 
even  at  the  very  first ;  and,  even  if  it  did,  it  is  evident  that 
it  had  subsided.  It  cannot  be  conceived,  that  a  person,  who 
had  received  so  very  slight  a  hurt  from  a  drunken  man,  in 
return  for  the  aggression  practised  by  the  prisoner;  who  vo- 
luntarily terminated  the  scuffle,  and  calmly  went  into  the 
house,  giving  no  external  indication  of  anger;  who,  in  the 
interval,  held  such  mirthful  or  guileful  discourse  with  the 
winesses  as  to  his  intentions  towards  the  deceased  ;  who 
wa<3  advised  by  those  persons  to  desist,  and  yet  proceeded  to 
the  deceased,  and,  as  they  met,  expressed  a  desire  to  be  part- 
ed, which  must  have  been  pretended,  and  uttered  a  mockery  of 
distress  during  the  affray,  when  he  was  giving  the  other  par- 
ty fiUal  stabs,  to  the  number  of  seven,  and  was  receiving  no 
serious  hurt  him«elf;  who  of  his  own  accord  separated  from 
his  antagonist,  and  had  the  coolness,  instantly  after  this  mor- 
tal combat,  to  call  for  water  to  wash  his  hands,  and  frame 
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the  falsehood  that  he  believed  the  deceased  had  cut  his  fin- Dm.  id49 
ger :  we  say,  it  cannot  be  conceived,  that  a  person  thus  act-    g 
ing  was  under  a  sudden  transport  of  passion.    The  ven-       v 
geance  was  that  of  a  bad  heart  and  deliberation,  and  not  of    ^*°** 
infirmity  from  heat  of  blood.    There  ought  not,  therefore, 
to  be  a  new  trial. 

There  is  also  a  motion  in  arrest  of  judgment  for  alleged 
defects  in  the  indictment. 

The  first  is,  that  it  doed  not  appear  in  the  indictment, 
that  it  was  found  in  JV*or/A  Carolina,  or  that  the  offence 
was  committed  in  this  State.  But  the  County,  Edgecomb, 
is  in  the  margin  and  in  the  body  of  the  bill;  and  that  is  saf- 
ficient.  So  are  all  the  precedents  in  the  books.  The  indict- 
ment was  found  in  the  Superior  Court  of  Edgecomb,  and 
the  Judge  must  know  that  he  was  holding  a  court  in  that 
county  of  the  State,  and  for  the  State  of  North  Carolina. 
Another  objection  is,  that  the  indictment  sets  forth  the 
time  thus :  <*  on  the  third  day  of  August,  eighteen  hun- 
dred and  forty  three"  without  saying  ''  the  year  of  our 
Lord,"  or  even  using  the  word  "  year."  This,  we  think, 
would  have  been  fatal  at  common  law;  and  we  cannot  but 
express  a  regret,  that  there  should  be,  needlessly,  a  departure 
from  the  ancient  forms,  in  a  point,  in  which  conformity  is  so 
easy  and  contributes  so  much  to  precision,  even  though  it 
be  not  necessary.  But  we  are  obliged,  by  previous  adjudi- 
cations, to  hold,  that  under  the  act  ot  181 1,  Rev.  Stat.  c.  35, 
s.  12,  this  indictment  is  sufDcient.  Indictments  in  the  Coun- 
ty and  Superior  Courts  are  now  placed  on  the  same  ground. 
In  The  State  v  Dickins,  1  Ilay.  406,  the  time  was  stated 
ID  figures,  and  held  good,  because  the  meaning  was  as  well 
known  to  the  Court  as  if  expressed  in  letters,  and  the  in< 
dictment  was  therefore  "  intelligible,"  as  required  in  the  act 
of  1784.  So,  when  the  caption  was  <<FalI  Term,  1822," 
and  the  indictment  charged  the  time  to  be  "the  first  day  of 
August  in  the  present  year,"  it  was  sustained.  State  v 
Haddocki  2  Hawks,  461.  It  will  be  observed,  that  in  nei- 
ther of  those  cases  did  the  indictment  expressly  refer  to  the 

Christian  era  or  any  other  epoch ;  but  they  were,  neverthe- 
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state 


Pec  1843- less,  sustained  as  expressing  a  certain  time,  because  the  Court 
understood  them  as  referring  to  the  era  of  our  Saviour,  as 
that  is  the  universal  reference  in  judicial  proceedings  here, 
Lane,  ^g  ^^^  ^^g  j^j  common  usage.  This  indictment  was  found 
in  the  year  1843,  and  that  being  in  fact  the  year  of  the 
Christian  era,  it  is  judicially  intended  to  mean  the  year  of 
that  era.  r^ 

Consequently,  the  opinion  of  the  Court  is,  that  there  is  no 
error  in  the  record ;  and  this  must  be  accordingly  certified 
to  the  Superior  Court. 

Per  CuKiAM,  Ordered  accordingly. 


DEN  ON  DEMISE  OF  JOSEPH   J.  WILLIAMS   m.  CHARLOTTE 
BENNETT. 

A  deed  for  lend  executed  by  a  Clerk  and  Master  by  an  order  of  the  Court,  un- 
der the  act  of  1836,  Rev.  Stat*  c  32,  e.  18,  conveys  all  the  intereit  any  of 
the  parties  to  the  suit  had  m  the  land,  although  another  may  be  in  posses- 
sion claiming  adversely. 

The  possession  of  a  widow  of  land  assigned  to  her  as  dower,  is  not  adverse 
to  the  mortgagee  of  her  husband  or  the  assignee  of  the  mortgagee. 

The  mortgagor  is  concluded  by  his  deed,  and,  after  its  execution,  his  po»- 
session  is  by  the  consent  of  the  mortgagee  and  is  in  law  the  possession  of 
tile  mortgagee. 

The  widow's  estate  in  her  dower  land  is  but  a  continuation  of  that  of  her 
husband,  and  is  affected  by  the  same  estoppels,  which  attached  to  it  in  the 
hands  of  the  husband. 

A  mortgagor,  or  one  claiming  under  him,  is  not  entitled  to  notice  to  quit. 

Even  where  a  tenancy  is  construed  to  be  from  year  to  year,  i^  after  the  com- 
mencement of  a  year,  there  is  an  express  lease  for  a  certain  time  and  an  a- 
greement  to  quit  at  the  end  of  that  time,  this  dispenses  with  notice. 

The  cases  of  Bufferhw  v  J^ewsom^  1  Dev.  208,  and  Fuller  v  fFadsworth, 
2  Ired,  263,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Martin  Coun- 
ty at  Fall  Term,  1843,  his  Honor  Judge  Bailey  presi- 
ding. 
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This  was  an  action  of  ejectment  commenced  on  the  17th  l>ec'r,i843 

of  February,  1842.  On  the  trial  it  appeared  that  on  the  16th  '^. 

of  October,  1827,  Eli  Bennett  executed  to  Joseph  J,  Wil-      '  v^* 
liams,  who  is  the  lessor  ot  the  plaintiff,  and  to  William  S.   ^«'>'»«"- 
Rayner  a  mortgage  for  sundry  slaves,  and  also  for  a  tract  of 
land  in  fee,  of  which  the  premises  described  in  the  declara- 
tion are  part,  for  the  purpose  of  securing  the  payment  of  cer- 
tain debts  to  those  persons  and  to  others,  for  which  they 
were  his  sureties.    He  died  intestate  in  1828  ;  and  Williams 
and  Rayner,  afterwards  but  at  what  particular  time  does  not 
appear,  sold  the  slaves  under  a  power  to  that  effect  in  the 
deed.    Afterwards,  but  at  what  time  does  not  appear,  a  bill 
was  filed  in  the  Court  of  ISguity  against  Williams  and  Ray- 
ner,  by  the  administrator  and  heirs  at  law  of  Eli  Bennett,  for 
an  account  of  the  mortgage  debts  and  of  'the  proceeds  of  the 
effects  sold,  and  for  the  payment  of  any  balance  thereof  that 
might  be  remaining  in  their  hands,  and  for  a  redemption  of 
the  tract  of  land.    In -that  suit  a  balance  of  $1281  78  was 
found  to  be  still  due  to  W^illiams  in  1840,  alter  applying  all 
the  mortgaged  property  except  the  land';  and^  for  the  pur- 
pose of  paying   that  balance,  it  was  decreed,  that  the  land 
should  be  sold  by  the  clerk  and  master,  and  he  accordingly 
made  a  sale  to  WilHams,  the  lessor  of  the  plaintiff,  at  the 
price  of  S800,  and,  after  the  confirmation  of  the  sale,  and 
in  obedience  to  an  order  in  the  cause,  conveyed  the  land  to 
him  by  deed  bearing  date  the  2d  of  March,  1842. 

After  the  death  of  Eli  Bennett  the  present  defendant,  wha 
is  his  widow,  continued  in  possession  of  the  mortgaged 
premises.  The  case  states  further,  4hat  on  ttie  trial  she 
gave  in  evidence  the  record  of  a  suit  by  petition  instituted  by 
her  in  the  County  Court  for  dower  in  those  premises,  as  the 
widow  of  Eli  Bennett ;  in  which  dower  was  assigned  to  her 
by  a  jury  and  finally  adjudged  in  January,  1832 ;  and  that 
the  defendant  further  gave  evidence,  that,  under  that  judg- 
ment, she  had  ever  since  claimed  and  possessed  the  land  al- 
lotted to  her  therein  for  do\%er,  as  her  own. 

The  plaintiff  then  proved,  that,  on  the  1st  of  April,  1842, 
the  lessor  of  the  plaintiS  let  the  premises  to  the  defendant  for 
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Dte.  I8i3  the  residue  of  that  year  at  a  rent  of  one  dollar  ;  for  which 
wmiwM  ^^^  ^^^®  ^^^  bond,  expressed  to  be  "  for  the  rent  of  the  land 
▼  whereon  I  now  live,  being  the  lands  formerly  belonging  to 
the  estate  of  Eli  Bennett."  And  the  plainliflf  further  proved 
by  a  witness,  that  it  was  then  agreed  by  the  lessor  of  ilie 
plaintifi  and  the  defendant,  that  the  lease  was  to  terminate  at 
the  end  of  that  year,  and  that  the  defendant  should  then  sur- 
render the  premises  to  Williams.  To  this  testimony  of  the 
witness  the  defendant  objected,  because  it  was  not  competent 
to  vary  the  terms  of  the  bond  by  parol. 

The  counsel  for  the  defendant  insisted,  that  she  was  in  the 
adverse  possession  ot  the  premises,  claiming  under  the  al- 
lotment of  dower,  and  therefore  that  the  deed  of  the  clerk 
and  master  did  not  pass  any  title  to  the  lessor  of  the 
plaintiff.  But  the  Court  held  that  the  deed  was  effectual  to 
pass  the  title. 

The  counsel  for  the  defendant  further  insisted  that  sl^e 
was  not  estopped  to  deny  the  title  of  the  lessor  of  the  plain- 
tiff, as  her  landlord^  and  set  up  title  in  herself,  beecause  she 
did  not  receive  the  possession  from  him;  and  that  she  did 
shew  title  in  herself  by  the  assignment  of  dower  and  her 
possession  under  it  for  more  than  seven  years.  Upon  which 
the  Court  held,  that  the  said  possession  of  the  defendant  un- 
der such  claim,  without  suit  or  claim  by  Williams  or  Ray- 
ner,  would  bar  them,  and  give  her  a  title  for  life  in  the  prem- 
ises allotted  for  her  dower;  but  that,  by  acknowledging  the 
title  to  be  in  the  lessor  of  the  plaintiff  in  1842,  and  continu- 
ing her  posssession  that  year  under  him  and  giving  her  bond 
for  the  rent,  the  defendant  was  estopped  to  deny  his  title. 

The  counsel  for  the  defendant  further  insisted,  that,  if 
there  was  a  tenancy  between  the  parties,  this  action  could 
not  be  maintained  for  want  of  notice  to  quit.  But  the  Court 
held  that  notice  was  not  necessary. 

There  was  a  verdict  and  judgraeut  for  the  plaintiff  and 
the  defendant  appealed. 

fio  counsel  for  the  plaintiff, 
prhitaker  for  the  defendant. 
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RcFFiN,  C.  J.    The  act  of  1836,  Rev.  Slat.  c.  32,  s.  18,I>««- 18^3- 
sostains  ihe  opinion  given  by  the  Court  on  the  first  point,al-~Tjjrj^ 
though  it  were  true  that  the  defendant's  possession  was  ad-       ▼ 
verse.     From  the  nature  of  a  judicial  sale,  it  would  seem  to  ^•"'****' 
form  an  exception  to  the  rule,  which  forbids  persons,  out  of 
pjssession   and  not  acting  under  the  mandate  of  the  law, 
from  selling  merely  the  right.    But  this  act  in  term?  pro- 
vides, that  the  deed  of  the  clerk  and  master  <^  shall  be  suffi- 
'  cient  to  convey  such  title,  interest  and  estate  as  the  party  of 
record,  owning  the  same,  bad  in  the  land."  Whatever  inter- 
est, therefore,  any  of  the  parties  to  the  suit  had  in  the  land, 
whether  in  possession  or  io   right,  passed  by  the  sale  and 
conveyance. 

In  relation  to  the  second  point,  it  is  to  be  observed,  in  the 
first  place,  that  it  does  not  appear  directly  against  whom  the 
defendant  brought  her  petition  for  dower.  We  cannot  as- 
sume, however,  that  the  mortgagees  wrre  parties;  because, 
if  it  had  been  so,  the  defendant  ought  to  have  stated  the 
fact  explicitly  in  her  exception,  and  doubtless  would  have 
done  it  and  relied  on  her  recovery  as  an  estoppel  on  the  les- 
sor of  the  plaintiff,  and  not  merely  as  color  of  title.  We 
therefore  take  the  recovery  to  be  against  the  husband's  heirs 
alone.  If  so,  we  need  not  enquire,  whether  the  deteodant, 
supposing  her  to  have  become  the  owner  of  the  premises  by 
the  statute  of  limitations,  lost  the  benefit  thereof  and  con- 
cluded herself,  by  taking  the  lease,  as  stated,  from  the  lessor  of 
the  plaintiffin  1842.  For  she  wasboundbythe  priorestoppel  of 
her  husband's  deed,  and  of  the  possession  of  her  husband  and 
herself  under  the  mortgagees.  The  mortgagor  was  concluded 
by  his  deed ;  and,  after  its  execution,  his  possession  is  by  con- 
sent ot  the  nK)rtgagees  and  is  in  law  their  possession.  If  it 
be  continued  so  long,  without  payment  of  the  interest  or  oth* 
er  recognition  of  the  mortgage,  as  to  raise  a  presumption  of 
satifaction  and  a  release,  then  indeed  it  may  be  insisted  on  as 
a  title  ;  for  that  is  consistent  with  the  title  of  the  mortgagees 
and  supposes  their  title  to  be  actually  re-vested  io  the  mort- 
gagor. But,  short  of  that,  the  possession  of  the  mortgagor 
is  that  of  the  mortgagee ;  and  the  former  is  clearly  estopped 
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DeeV,  1848  from  acquiring  a  title  from  another  person  or  by  other  means, 
T^.        and  setting  it  up  to  defeat  his  own  conveyance.    There  is 
V       nothing  in  this  case  on  which  to  found  a  presumption  of  sat- 
Bennett,  i^faction  or  abandonment ;  for  the  parties  were  in  some  form 
constantly  acting  on  the  mortgage,  and  the  fact^  that  it  was 
not  satisfied,  was  judicially  found  in  a  proper  proceeding. 
The  question  then  is,  whether  the  possession  of  the  widow 
of  the  mortgagor  is  held  under  the  mortgagee  or  adversely 
to  him.    Clearly,  we  think,  it  is  the  former,  whether  she 
merely  continues  in  possession  after  the  death  of  the  mort- 
gagor as  bis  widow,  or  holds  a  part  of  tlie  premises  as  dow- 
er assigned  to  her.    Both  the  heir  and  the  widow  are  bound 
by  the  estoppel  on  the  mortgagor ;  the  former  as  privy  in 
blood,  the  latter  as  privy  in  estate.    Tenant  in  curtesy  and 
tenant  in  dower  shall  be  bound  by,  and  shall  take  advantage 
of,  estoppels,  as  Lord  Coke  informs  us.    Co.  Litt.  352.  b. 
The  widow  but  continues  the  estate  and  possession  of  the 
husband,  which  he  held  under  the  mortgagee^  and  cannot, 
therefore,  set  up  an  ^taie  in  any  other  person.    Buferlow 
V  Newsom^  1  Dev.  208.      Neither  can  she  set  up  title  in 
herself  by  virtue  of  her  possession  as  tenant  in  dower  ;  for 
in  its  very  nature  it  is  but  a  continuation  of  the  husband's 
estate,  and  is  therefore  afiected  by  the  estoppels,  which  at- 
tached to  it  in  the  hands  of  the  husband.    From  those  es- 
toppels no  contrivances  between  the  h^ir  and  the  widow  can 
set  either  of  those  parties  free.     This  case  arose  before  the 
act  of  1828,  c.  14,  Rev.  Stat.  c.  121,  s.  6,  allowing  dower  in 
an  equity  of  redemption.      Nevertheless,  it  might  be  quite 
proper,  as  between  the  heir  and  widow,  that  the  latter  should 
have  her  dower,  in  case  the  mortgagee  did  not  choose  to  en- 
force his  mortgage  by  taking  possession.     But  the  assign- 
ment could  not  release  either  the  heir  or  the  widow  from 
those  obligations  of  good  faith,  which  constitute  the  foun- 
dation of  the  estoppel  on  the  mortgagor,  and  arose  out  of  the 
possession  derived  by  him  from  the  mortgagee,  and  through 
him  derived  also  by  the  heir  and  widow  from  the  mortgagee. 
The  Court  is  therefore  of  opinion,  that  the  defendant  did 
fiot  acquire  any  title,  as  against  the  lessor ^f  the  plaiutifl^l)^ 
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her  possession  ;  and  consequently  that  the  plaintiff  wasen*l>oc-  i^^s 
lilJed  to  recover.  — — 

The  point  upon  notice  was,  we  think,  decided  right.    A       ▼ 
mortgagor  or  one  claiming  under  him  is  not  entitled  to  ^•"°*^*- 
notice  to  quit.     Puller  v  Wadsworth,  2  Ired.  263.  Keach 
V  Hall,  Doug.  21.   Weaver  v  Belcher,  3  East,  449.    But  if 
this  had  been  a  tenancy  from  year  to  year  up  to  1842,  the  ex 
press  lease  in  April  for  the  residue  of  that  year,  and  the  a- 
greement  for  the  delivery  of  the  possession  at  the  end  of  it, 
fixed  a  definite  term,  which  dispensed  with  further  notice. 
Messenger  v  Armstrong,  1  T.  Rep.  54.     Cobb  v  Stokes,  8 
East,  358. 

The  parol  evidence  was  not  inconsistent  with  the  bond, 
which  did  not  profess  to  set  out  the  particulars  of  the  lease^ 
nor  the  duration  of  the  term. 

Per  Curiam,  Judgment  affirmed. 


THOMAS  BAXTER  v».  WILLIAM  P.  CLARK. 

Where  a  Tendor,  before  he^selle  to  a  partner,  has  notice  that  there  ia  a  part- 
nership, but  that  each  partner  la  to  be  liable  only  for  his  own  purchases,  the 
▼endor  cannot  look  to  the  partnership  for  payment,  but  can  have  recourse 
only  against  the  partner  purchasing* 

Bat  where  the  irendor  18  informed  there  is  no  partnership  existing,  he  may, 
upon  diacoTering  the  partnership,  make  all  the  partners  responsible  for 
goods  he  has  sold  to  any  one,  and  which  have  been  carried  into  the  copart- 
nership concern. 

Appeal  from  the  Superior  Court  of  Law  of  Wake 
County,  at  Fait  Term,  1843,  his  Honor  Judge  Baij^et 
presiding. 

This  was  an  action  ot  assumpsit  to  recover  the  value  of 
certain  castings  and  machinery  for  an  oil  mill,  in  which  one 
Mead  and  the  defendant  Clark  were  partners.  Plea,  non-as- 
sumpsit.   It  was  proved  that  a  partnership  existed  between 
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Dec.  1843.  Clark  nnd  Mead  for  carrying  on  an  oil  mill  for  their  joint  be- 
"^""^uefit,  and  that  the  ariicles  for  which  this  suit  was  brought 
V  were  applied  to  the  uses  of  that  concern.  It  was  agreed  be- 
Clart.  j^ggjj  these  partners,  at  the  formation  of  the  ffrm,  that  oach 
one  was  to  be  individnally  liable  for  what  he  bought,  and 
one  was  not  to  be  responsible  for  the  other.  Clark,  on  the 
first  of  June,  1836,  on  being  asked  if  Mead  was  not  his  part- 
ner, told  the  plaintiff  that  there  was  no  connection,  amount* 
iiiff  to  a  partnership^  existing  between  them  ;  that  every 
thing  was  in  his  name  ;  that  if  he  bought  any  thing  for  the 
concern,  he  made  himself  individually  responsible;  and  tf 
Mead  bought  any  thing,  he  did  the  same.  The  plaintiff  then 
said  that  he  knew  it,  and  approved  of  the  arrangement. — 
Clark,  at  that  time,  made  large  purchases  from  the  plaintiff 
of  articles  for  the  mills,  in  his  own  name,  and  paid  for  them 
in  a  bill  of  exchange  drawn  in  his  own  naoie.  Afterwards, 
on  the  l7lh  day  of  November,  1836,  Mead  purchased  from 
the  plaintiff,  and  procured  him  to  order  the  articles,  for  the 
price  of  which  this  action  is  brought.  At  that  time  the  plain- 
tiff made  out  his  account  against  Mead  individually,  and 
took  his  separate  note  for  the  articles  then  sold  and  deliver- 
ed ;  and,  pursuant  to  the  request  of  Mead,  he  then  ordered 
the  other  articles  for  the  mills  mentioned  in  the  account, 
which  articles  were  received  and  used  by  the  firm  at  the 
rnifls.  The  court  charged  the  jury,  that,  as  the  plaintiff, 
before  the  sale  to  Maad,  had  been  informed  by  the  defendant 
that  there  was  no  partnership  between  himself  and  Mead,  he 
had  a  right,  upon  the  discovery  of  the  existence  of  the  part- 
nership, to  hold  both  the  parties  liable  j  and  the  jury  were 
instructed  to  find  for  the  plainliff,  which  tliey  accordingly 
did.  Judgment  being  rendered  pursuant  to  this  verdict,  the 
defendant  appealed. 

Badger  for  the  plaintiff. 

W.  H.  Haywood  lot  the  defendant. 

Daniel,  J.  It  is  a  general  rule  in  law,  that  partners  are 
all  liable  for  articles  purchased  for  the  benefit  of  the  parner- 
Bbip,  though  the  vendor  did  not  know  of  the  existence  of  the 


OP  NORTH  CAROLINA.  1» 

parnershtp,  and  supposed  himself  dealing  with  an  Individ- ^^*  ^MS 
iial  partner^  to  whom  he  gate  credit  by  charging  him  alone  3,^,1^ 
in  his  books.  And,  if  especial  contract  should  be  made  by  t 
the  vendor  and  such  partner,  the  partnership  would  not  be  ^^*^ 
discharged  from  liability,  unless  it  appeared  that  the  vendor 
had  taken  such  individual  partner  for  his  debtor,  knowing 
that  there  were  other  partners.  Reynolds  v  Cleveland^  4 
Co  wen  282.  But  the  authority,  which  one  partner  has  to 
bind  the  firm  in  contracts  relating  to  the  partnership,  is  an 
implied  authority,  (Collyer  212,)  and  the  other  partners  may 
prove  a  disclaimer  of  the  alleged  contract,  and  that  they 
gave  notice  to  the  vendor  that  they  would  not  be  answerable. 
Collyer  450.  Where  the  creditor  knows  there  is  a  partner* 
ship,  and  has  express  notice  of  a  private  arrangement  be- 
twen  the  partners,  by  which  either  the  power  of  one  part* 
ner  to  bind  the  firm,  or  his  liability  in  respect  of  partner- 
ship contracts,  is  qualified  or  defeated,  in  such  case  it  is 
clear,  that  the  creditor  himself  must  be  bound  by  the  ar- 
rangement between  the  partners.  Collyer  214.  Ensign  v 
Ward,  I  Johns.  Cas.  171.  Boardman  v  6ore,  15  Mass. 
R.  339.  Bailey  v  Clark,  6  Pick.  R.  372.  In  June,  1836| 
Clark  told  the  plaintifi'that  there  was  no  connection,  amount' 
ingto  a  partnership,  between  him  and  Mead — that  every 
thing  was  in  his  name  ;  that  if  he,  Clark,  bought  for  the 
coneemj  he  made  himself  individually  liable,  and,  it  Mead 
bought  any  thing,  he  did  the  same.  From  this  conversation, 
the  plaintiff  must  have  understood  Clark  to  mean,  that  Mead 
had  no  interest  in  the  "  concern"  as  a  partner.  Clark,  it  is 
true,  then  informed  him  oi  the  arrangement  between  Mead 
and  himself  as  to  any  purchases  which  either  of  them  should 
make  ;  which  arrangement  the  plaintiff  approved.  What 
kind  of  connection  between  two  men  would,  in  Clark's  esti- 
mation, make  them  partners  in  law,  we  are  unable  to  say. 
He  might  have  supposed  that  the  contract  inter  se,  that  one 
should  not  be  liable  for  the  purchases  of  the  other,  prevent* 
ed  them  in  law  from  being  partners.  If  that  was  his  under- 
standing, he  was  mistaken.  The  agreement  between  them, 
that  they  should  share  in  the  profits  of  the  mills,  if  any 

16 
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Dec  1843.  should  be  made,  constituted  them  partners  *'as  to  the  rest  of 
B  ter  ^^^  world.  Thc  plaintiff,  with  the  information  which  he 
V  had  received  from  Clark,  must  have  concluded  that  there 
^^^'  Was  no  partnership,  and  therefore  that  the  creditors  of  Mead 
would  have  a  right,  at  all  times  and  in  all  events,  to  look  to 
the  property  which  he  was  then  purchasing,  in  satisfaction 
ot  their  debts:  whereas  the  fact  was,  that  the  said  property 
was  transferred  immediately  into  the  firm,  and  the  separate 
creditors  of  Mead  could  not  reach  it,  until  the  partnership 
creditors  vfexeall  8atisJied\Eit  least  thisisso  in  equity.  If  Clark 
bad  informed  the  plaintiff,  that  Mead  and  he  were  partners, 
and  at  the  same  time  had  given  him  notice,  not  to  trust 
Mead  on  the  credit  of  the  firm,  the  plaintiff  could  not  have 
recovered.  But  Clark  did  not  do  so;  what  he  said  amount- 
ed to  a  denial  of  a  partnership.  The  plaintiff  said  that  he 
understood  the  arrangement  between  Mead  and  Clark,  and 
approved  of  it.  What  did  he  understand  and  approve  ? 
Why,  that  Mead  was  not  a  partner  with  Clark,  and  that,  if 
he  purchased  any  thing  for  the  *<  concern,"  (viz.  the  Mills), 
be  did  it  on  his  individual  credit.  The  plaintiff  might  well 
approve  of  Clark's  caution,  in  restraining  a  man  who  had 
^^no  interest  amounting  to  a  partnership,^^  from  purchasing 
articles  to  charge  him,  who  represented  himself  as  the  en* 
tire  owner  of  the  mills.  It  seems  to  us,  therefore,  that  this 
ease  is  within  the  rule  of  a  firm  being  liable,  where  a  ven- 
dor, not  knowing  of  the  firm,  sells  to  a  partner  articles, 
which  come  to  the  use  of  the  firm. 

Per  Curiam,  Judgment  affirmed. 
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THE  CLERK  OF  DAVIDSON  COUNTY  COURT  w.  JACOB 
WAGONER, 

After  a  jadgment,  the  Clerk  has  a  right  to  issue  execution  against  a  party  to  Dec'r,l8^8 
the  suit  for  his  own  costs,  thoagh  that  party  has  succeeded  in  his  suit  — ^^—  .  , 

lackman^a  case,  1  Dev,  146,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Laiv  of  Davidson 
couDty,  at  the  Fall  Term,  1843,  bis  honor  Judge  Manly  pre^ 
siding. 

This  was  a  motion  made  by  Charles  Mock,  clerk  of  the 
County  Court  of  Davidson,  for  a  judgment  against  the  de- 
fendant under  the  following  circumstances.  There  had  beea 
before  a  justice  of  the  peace  an  action ,  by  warrant,  in  favor 
of  Daniel  Shuler  against  the  defendant  Wagoner,  in  which 
a  judgment  was  rendered  for  Shuler.  Prom  this  judgment 
the  defendant  appealed.  In  the  County  Court  there  was  a 
rule  upon  Shuler,  at  the  instance  of  the  defendant,  to  give 
surety  for  the  costs;  and,  in  consequence  of  n  failure  to  com* 
ply  with  this  rule,  his  cause  was  dismissed  and  a  judgment 
entered  against  him  for  the  costs  of  the  defendant  Mock, 
the  clerk,  then  moved  for  a  judgment  also  against  the  de, 
feudant  Wagoner  for  the  costs  duo  to  him  by  Wagoner, 
which  motion  was  overruled,  and  an  appeal  taken  to  the  Su« 
perior  Court.  In  this  court  the  motion  was  also  overruled, 
and  an  appeal  taken  to  the  Supreme  Court. 

Iredell  for  the  plaintiff. 
Mendenhall  for  the  defendant. 

RuFFiN,  C.  J.  It  has  been  usual  for  the  officers  of  the 
court  to  indulge  the  successful  party  for  his  costs,  until  a  re- 
turn of  his  execution  therefor  against  the  party  cast.  If 
raised  on  that  execulion,  the  officers,  instead  of  the  party, 
receive  them,  and  thus  the  matter  is  settled.  But  it  is  clear, 
that  every  parly  may  be  required  to  pay  his  own  costs  as 
they  are  in#irred,  or  at  any  lime  when  demanded.  It  is  in- 
cident to  every  court  to  have  a  jurisdiction  over  its  suitors 
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Dm.  1948.  and  officerSi  to  regulate  the  taxing  and  payment  of  the  pro- 

~  Clerk  P^'  ^^^'  '  ^^^  ^^^  ^^^^  purpose  to  make  rules  on  those  per- 
▼       sons  and  enforce  them  by  attachment.    This  is  most  usually 

Wtfoner.  ^q^q^  when  the  officers  have  charged  and  levied  more  or 
higher  fees  than  they  ought  to  have  done.  But  it  may  be 
done  as  properly,  when  the  party  owing  the  costs  to  the  of- 
ficers fails  to  pay  them.  In  this  State  it  has  not  been  the 
course  to  proceed  by  rule  and  attachmen^for  his  own  costs, 
because,  after  judgment,  a  milder  method  by  execution  was 
given  by  statute.  The  act  of  1784,  Rev.  Stat.  c.  105,  s.  24, 
is  express,  ^hat  where  suits  are  determined  and  fees  aie  not 
paid  by  the  party  from  whom  they  are  due,  the  cleric  may  is- 
sue execution  for  them.  In  Lockman^s  cate,  1  Dev.  146,  it 
is  true,  the  execution  against  the  successful  party  wa&  not 
moved  for,  until  a  return  of  nulla  hona  on  aJLfa.  against 
the  party  cast.  But  the  court  there  said,  in  so  many  words, 
that  the  party  is  at  aU  times  answerable  for  his  own  costs  ; 
and  execution  was  awarded  against  the  party,  who  had  gain- 
ed the  suit,  for  his  own  costs.  So,  we  think,  it  must  be  here. 
The  judgment  is  therefore  reversed,  and  the  rule  must  be 
made  absolute  as  moved  lor  by  the  clerk;  and  this  certified 
to  the  court  below. 

fex  CuBiAMi  Ordered  accordingly. 
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JACOB  RAM80UR  ot.  SARAH  YOUNG  <k,  AL. 

Where  Asherifi*,  having  several  write  ef  yL  fa.  and  v«nd  ex,  against  a  person  Dec.  1843. 

at  the  instance  of  different  creditors,  takes  an  indemnifying  bond  from  one ■ 

of  the  creditors,  and  sells  in  consequence  of  that  indemnity,  he  has  no  right 
afterwards  to  apply  to  the  court  for  its  advice  as  to  the  distribution  or  pay- 
ment of  the  money  raised  by  the  sale,  especially  when  he  has  not  paid  the 
money  into  court. 

Advice,  given  by  the  court  on  such  an  ex  parte  application,  would  not  bind  any 
of  the  creditors,  who  might  still  pursue  their  remedy  against  the  sheriff,  if 
they  thought  themselves  aggrieved  by  his  refusal  to  pay  them. 

IV  hen  the  court,  however,  proceeds,  on  such  an  application,  to  give  its  advice, 
the  proceeding  being  ex  paries  none  of  the  creditors  have  a  right  to  appeal. 

Appeal  from  the  Superior  Court  of  Law  of  Lincoln  coun- 
ty at  Spring  Term,  1843,  his  Honor  Judge  Dick  presi. 
ding. 

At  March  Term^  1843,  of  Lincoln  County  Court,  the  She- 
r\f[  returned  into  court  a  number  of  writs  of  venditioni  ex- 
ponas and  Ji.  fa.  issued  from  that  court  against  one  William 
Fu  lien  wider,  at  the  instance  of  different  creditors,  among 
whom  was  the  present  plaintiff,  Jacob  Ramsour,  and  the 
present  defendants.  The  following  return  was  made  by  the 
Sheriff  on  one  of  the  executions,  No.  69,  in  favor  of  Jacob 
Ramsour : 

••The  following  executions,  to  wit,  Nos.  71,  72,  73, 
74,  75,  87  and  93  against  the  property  of  one  William 
Tullenwider,  issuing  from  June  Term,  1842,  of  this  Court, 
came  into  my,  the  high  sheriff's,  hands.  And  also  two  oth- 
er executions,  bearing  the  same  teste,  in  favor  of  Jacob  Ram- 
sour against  the  property  of  the  said  Fullenwider  for  the 
sum  of  $1131  61  were  placed  in  the  hands  of  one  of  the 
deputies  (Isaac  Lowe)  of  the  said  high  sheriff.  On  the 
3d  day  of  December,  1843,  the  said  Isaac  Lowe,  deputy  as 
aforesaid,  by  virtue  of  the  said  two  executions  in  favor  of  the 
said  Ramsour  and  at  his  special  request,  levied  on  and  took 
into  his  possession  the  following  negroes,  to  wit,  Rosetta, 


134  IN  THE  SUPREME  COURT 

Dec  1643,  Bob  and  Isaac,  said  negroes  then  being  in  the  possession  of 
Ramiour  ^^^  claimed  by  one  John  Hayes  a?  his  property.    The  said 
V       Ramsour,  before  the  making  of  the  said  levy,  gave  to  the 
Young,    gj^jj  deputy  a  bond  to  indemnify  hi  n  against  the  claim  of 
the    said    Hayes,    and    without    which    bond    said  depu- 
ty  'would  not  liave  made  said  levy.    On  the    following 
Thurday  (it  being  the  Court  week  to  which  all  of  the  above 
executions     were    retiirnable)     as  soon     as    I,    the    said 
shejiflT,  became  aware  of  the  said  levy,  I  directed  the  said 
Lowe  to   indorse   the    like  levy  on    the  said  executions, 
to  wit,  Nos.  71,  72,  73,  74,  75,  87  and  93,  and  to  date  said 
levy  as  of  Dacember  3d,  1842,  which  was  done.    The 
said  negroes  were  sold  after  due  adverti^^ement  on  the  7lh  of 
March,  1843,  and  Jacob  Ramsour  became  the  purchaser.  No 
bond  of  indemnity  was  given  or  tendered  by  "any  of  the 
execution  creditors,  except  the  one  given  by  the  said  Ram- 
sour. 
Amount  of  money  made  by  said  sale,  $549 

Retained  for  fees,  commissions  and  charges,         47  45 

Balance  remaining  in  my  hands,  ^501  55 

I  have  mnde  no  appropriation  of  this  sum,  and  I  am  igno- 
rant how  I  should  appropriate  the  same  and  I  therefore  pray 
the  Court  to  direct  how  the  same  shall  bo  appropriated. 
(Signed)  J.  R.  Stainey,  ShfT. 

J.  Lowe,  D.  Shff. 

Thedlher  writs  of  venditioni  and  fieri  facias,  viz.  nos.  70, 
71,  72,  73,  74,  75,  87  and  93  were  endorsed  "The  same 
return  made  on  this  as  on  No.  69,  See  69. 

J.  R.  Stainey,  Shff.  J.  Lowe,  D.  Shff.« 

On  these  returns  being  made,  the  counsel  of  Jacob  Ram- 
sour moved  that  the  proceeds  of  the  sale  of  the  negroes,  set 
fort  in  the  return  of  the  Sheriff,  be  applied  to  the  two  writs  of 
venditioni  exponas  issued  at  the  instance  of  Jacob  Ramsouf; 
viz.  Nos.  69  and  70.  This  motion  was  sustained  by  the 
Court  and  the  money  directed  to  be  applied  accordingly. 
With  this  decision  Sarah  Young  and  other  execution  credi- 
tors being  dissatisfied  prayed  an  appeal  to  the  Superior 
Court,  which  was  granted. 
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In  the  Superior  Court  it  was  adjudged  that  the  money  be  Dec.  1843 
appropriated  to  the  executions  in    favor  of  Jacob  Ramsour.  ~ 
From  this  decision  the  present  defendants   prayed   for  and        v 
obtained  an  appeal  to  the  Supreme  Court.  Young. 

Alexander  and  L.  E>  Thompson  for  the  plaintifl. 
D.  F.  Caldwell  and  Hoke  for  the  defendants. 

Danikl,  J.  This  case  is,  in  substance,  an  application  to 
Che  Court  by  the  sheriff,  for  information,  how  he  ought  to 
make  his  returns,  upon  the  several  executions  which  are  in 
his  hands.  It  is  not  like  the  case  of  Yarborovgh  v  State 
Bankf  (2  Dev.  23,)  where  the  money  was  paid  into  Court. 
The  sales  amounted  only  to  $501  55.  Ramsour,  one  of  the 
execution  creditors  to  the  amount  of  $1131  61,  gave  the 
sheriff  a  bond  of  indemnity  to  levy  at  his  instance  on  the 
slaves,  as  Wm.  Fullenwider's  property.  The  sheriff  says, 
that,  as  the  said  slaves  were  then  in  possession  of  one  Hay? 
under  a  claim  of  title,  he  should  not  have  made  the  levy 
without  the  said  indemnity.  He  has  not  abandoned  his  in- 
demnity. And  as  he  has  hitherto  gone  on,  and  made  his  le- 
vy and  sales,  clinging  to  his  indemnity,  we  think  that  he  has 
no  right,  in  this  stage  of  the  proceedings,  to  ask  the  Court, 
how  he  ought  to  make  his  returns,  so  as  to  secure  himself 
from  any  liability  to  the  dissatisfied  creditors.  As  he  is  act- 
ing under  a  bond  of  indemnity,  the  Court  cannot  interpose 
by  rules  on  the  parties,  but  he  must  make  his  returns  on  the 
executions  upon  his  own  judgment  and  at  his  peril.  Upon 
such  an  ex  parte  application  by  the  sheriff,  the  creditors 
would  not  be  concluded,  and  if  the  officer  chose  to  abide  by 
an  opinion  given  to  him  by  the  court,  one  of  the  creditors 
could  not  appeal  therefrom.  Whether,  therefore,  the  Court 
was  right  or  not  in  thinking  that  the  indemnifying  creditor 
had  a  right  to  the  money  raised  by  the  sheriff,  the  other  cre- 
ditors could  not  try  the  question  in  this  form— -the  sheriff 
still  holding  the  money  in  his  own  hands.  As  between  the 
sheriff  and  Ramsour,  the  former  might  have  been  bound  to 
pay  the  money  to  the  latter  by  what  had  taken  place  between 
them^  while  the  sheriff  might  also  be  liable  in  law  to  pay  a 
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Dec.  1843  share  thereof  to  the  other  creditors,  if  in  truth  the  negroes 
"7  were  Fullenwider's  and  not  Hays'.     Bui  that  question  must 

V  be  tried  in  the  proper  manner.  Tins  is  not  the  proper  mode 
Young,  pf  doing  so;  because,  when  a  sheriff  acts  under  an  indemnity, 
he  does  so  at  the  risk  of  the  indemnifying  creditors,  whose 
interests  the  sheriff  thereby  undertakes  to  subserve.  He 
does  not  stand  before  the  Court  in  such  a  case,  merely  as  an 
officer:  and  therefore  the  Court  is  not  bound  to  advise  him. 
But  if  the  Court  should  advise  him  to  conform  to  the  obliga- 
tions arising  out  of  the  indemnity,  it  leaves  ttie  other  credi- 
tors unaffected  by  that  advice,  and  they  cannot  appeal. — 
While,  therefore,  we  think  that  the  Court  ought  not  to  have 
made  the  order  on  the  sheriff  to  return  the  money  as  Ram- 
sour's,  we  likewise  think  that  the  appeal  ought  not  to  have 
been  granted  to  Young  and  others,  and  that  it  should  have 
been  dismissed  and  with  costs  in  the  Superior  Court:  and 
this  will  be  certified  to  the  Superior  Court. 

Per  Curiam,  Ordered  accordingly. 


—«»»•#  •<»— 


ROBERT  McBRAYER&  FRANCES  HIS  WIPE  v$  ABEL  HILt. 

The  words,  "  which  amount  to  a  charge  of  inc^nlinency,"  and  for  which 
an  action  of  slander  is  given  to  a  woman  by  our  act  of  1808,  Rev.  Stat,  c- 
110,  mast  import  not  merely  a  lascivious  disposition,  but  the  criminal  fact  of 

'    adultery  or  fornication. 

To  say  of  a  woman,  that  ''she  was  kept  by  a  man*'  is  actionable  as  a  dander 
under  our  act  of  assembly. 

He  who  repeats  a  slander,  without  giving  his  author,  or  if  he  gives  the  au- 
thor, with  a  malicious  intent,  is  himself  liable  to'to  action  for  the  slander. 

The  caseof  //aOTp/ow  v  fVilaon,^  Dev.  468,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Rutherford 
county  at  the  special  term  in  July,  1843,  his  Honor  Judge 
Dick  presiding. 

This  was  an  action  of  slander,  in  which  the  declaration 
alleged  that  the  defendant  had  charged  the  plaintifl's  wile 
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with  incontinence;  PIfie,  not  guilty.  The  first  witness  for  I>«e.  isis 
the  plaintiff  proved,  that  the  defendant  said  he  went  to  the*.  ^ 
plaintifi's  house — that  the  plaintiff's  wife  asked  him  to  go  ▼ 
into  a  room  to  see  some  carpenter's  work  that  had  been  done  '^' 
in  the  house — that  she  commenced  sweeping  the  house^-^ 
that  he  put  his  hand  upon  her  and  she  rose  up  and  kissed 
him-^hat  the  children  came  to  the  door,  and  she  said 
"Lord,  what  have  I  done.'^  He  further  remarked  to  the 
witnms,  <<you  may  depend  upon  it  she  is  such  a  woman." 
The  counsel  for  the  plaintiff  then  asked  the  witness,  what 
he  understood  the  defendant  to  mean  by  the  expression  "you 
may  depend  upon  it  she  is  such  a  woman."  This  question 
was  objected  to  by  the  defendant's  counsel,  and  his  honor  re« 
jerted  it  and  remarked  that  it  was  for  the  jury  to  determine 
what  he  meant.  Another  witness  proved,  that  he  bad  fr»> 
quently  heard  the  defendant  say,  "she  was  a  dirty,  sluttisb 
woman,"  and  white  speaking  of  her  he  remarked  'Uhat  a 
person  might  put  a  saucer  of  molasses  down  to  the  childrea 
in  one  end  of  the  house  and  they  might  eat  it  up  and  come 
upon  them  before  they  expected  it."  Another  witness  prov* 
ed  that  there  had  been  an  ^indictment  against  the  defendant 
for  an  assault  and  battery  on  the  plaintiff's  wife  before  the 
bringing  of  this  action,  and  that  the  defendant,  while  speak- 
ing  to  the  witness  about  that  action,  said,  "the  reason  that 
the  plaintiff  had  not  summoned  witnesses  from  the  South 
side  of  the  river  to  prove  bis  wife's  good  character  was,  that 
the  general  impression  in  that  neighborhood  was,  that  he, 
the  defendant,  kept  the  plaintiff's  wife." 

His  Honor  being  of  opinion,  that  the  words,  as  proved, 
were  not  actionable,  the  plaintiff  submitted  to  a  ooosuiti 
and  appealed  to  the  Supreme  Court 

/.  O.  Bynum  and  John  Jf.  Bryan  for  the  plaintiff. 
TF.  J.  Alexander  for  the  defendant. 

RcjFFiir  C.  J.  The  statute  of  1808,  Rev.  Stat.  c.  110, 
gives  to  a  woman  an  action  for  words  "which  amount  to  a 

17 
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Dee.  1843.  charge  of  incontinency;"  which  imports,  we  think,  not  mere- 
BWBrayeT'y  **^®  imputation  of  impure  desires  or  a  lascivious  disposi- 
y  tion,  but  the  criminal  fact  ot  adultery  or  fornication.  It  has 
^^  not  pleased  the  Legislature  to  go  farther,  and,  perhaps,  it 
could  not  be  safely  done;  though  often  the  accusation  of  a 
propensity,  or  the  imputation  of  such  conduct  as  only  evin* 
ces  propensity,  and  nothing  more,  may  be  as  destructive  to 
the  reputation  of  a  woman ,  as  the  most  explicit  charge  of 
personal  prostitution.  In  the  case  before  us,  with  every  in* 
clination  to  receive  the  words  in  the  sense  in  which  they 
were  meant  by  the  speaker,  and  were  or  would  reasonably 
be  understood  by  bearers,  we  cannot  say,  that,  as  stated  by 
Uie  two  first  witnesses,  they  import  a  charge  of  the  very  act 
af  adultery,  but  only  evil  thoughts  in  the  heart,  which,  per- 
haps, only  waited  for  opportunity  to  break  out  into  open 
lewdness.  . 

BiH  one  cannot  be  at  a  loss  as  to  the  sense  in  which  the 
wordS' proved' by  the  last  witness  are  to  be  received.  It  is 
to  beremarked  in  the  beginning,  that  the  defendant  is.Uable 
upon  these  words,  as  if  he  had  directly  affirmed  the  fact  to 
be  as  he  says  it  was  reported,  inasmuch  as  he  states  the  re- 
port or  impression  about  the  plaintiff's  character  as  a  gene- 
ral impression,  without  disclosing  the  name  of  any  person 
from  whom-  he  received  it.  Lord  Norlhampton^s  case,  12 
Rep.  32.  A^id,  indeed,  if  he  had  given  the  author,  the  repet> 
tiou  of  this  slander  was  so  obviously  malicious  and  for  evil 
ends,  that,  upon  the  averment  of  those  facts,  it  might  have 
been  left  to  the  jury  to  find  for  the  plaintiff,  unless  the  de- 
fendant proved  the  fact  of  her  guilt  with  him.  Hampton  v 
Wilson^  4  Dev.  468.  Then  the  case  is  to  be  taken,  that  the 
defendant  declared,  "he  kept  McBrayer's  wife.''  The  word 
c'kepV'  has  many  significations,  according  to  the  subjects  to 
which.it  is  applied.  But  it  is  a  common  and  well  establish- 
ed' sense  of  it,  when  used  in  reference  to  connexions  between 
the  sexes,  to  denoie  habitual  and  criminal  carnal  conversa- 
tion, amounting  to  cohabitation.  Every  one  knows  at  once, 
t^hatis  meant  by  the  terms  ''kept  mistress;"  or  what  is  laid  to 
the  charge  of  a  man,  who  is  said  Ho  keep  a  mistress."    It  is 
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not  the  meritorions  act  of  providing  for  or  maintaining  a  Dec  1848. 
virtuous  Ifldy  in  her  innocence;  but  it  is  the  vicious  one  of  "iJj^b^I^ 
having  a  wanton  at  his  command  for  carnal  gratification-^  ▼ 
o( keeping  her  for  sensual  uses.  This  seems  to  us  the  na- 
toral  import  ot  the  \»ordsin  themselves,  as  the  people  in  the 
country  would  universally  understand  theip.  But,  at  all  e* 
vents,  they  are  susceptible  of  that  interpretation^  and  there- 
fore  ought  to  have  been  left  to  the  jury  to  determine Ihe  sense, 
in  which  they  were  meant  by  the  speaker  and  in  which  the 
hearers  understood  them.  Sluddard  v  Linville,  3  Hawks,  474. 
Woolnoth  V  JlfMdoK?^,  5£ast.  463.  That  the  word  <*kept"  was 
not  here  used  with  an  inteiH  of  only  saying  that  the  defendant  « 
innocently  provided  for  this  woman,  or  had  her  in  oastody,  or 
was  exercising  towards  her  any  other  benevolence  or  any 
proper  control  over  her,  is  evident  from  the  circumstances  and 
colloquium.  He  was  speaking  of  the  tpial  of  aa  indictment 
-against  him  for  an  assault  on  tlMs  same  person,  and  he  gives 
as  a  reason,  why  the  husband  did  not  prove  her  good  ckai^ 
acter  on  that  occasion,  that  it  was  the  general  impression 
that  he  kept  his  wife.  The  meaning  is  plainly,  that  the 
husband  could  not  prove  his  wife's  good  character,  be- 
cause the  defendant  kepi  her,  and  therefore  hot  charac- 
ter was  not  good,  but  bad;  and  in  what  sense  bad, 
as  meant  by  the  defendant,  no  person  can  dourbt.  What 
else  could  the  defendant  mean,  under  suc1i  circumstan- 
ces, but  to  charge  a  report,  which  is  the  same  thing  as 
the  charge  of  the  fact,  that  the /erne  plaintiff  had  been  guil- 
ty of  habitual  adultery  with  the  defendant  himself?  The 
obvious  import  otthe  words  is  defamatory,  and,  under  the  at- 
tending circumstances,  they  are  so  plainly  pointed  towards 
the  charge  of  this  particular  ofience»  that,  unless  a  judge  19 
not  to  use  his  understanding  like  other  people,  we  cannot 
give  them  any  other  acceptation.  They  meant  that  or  they 
meant  nothing. 

Per  CuBiAM,  Judgment  reversed  and  venire  d§ 

novo  awarded. 
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STATE  ON  THE  RELATION  OF  ABSALOM  DAVIS,  CHAIRMAN, 
Ac  tw.  NEILL  McALPIN  AND  OTHERa 

IWr,  1843  Evoiy  Court  luui  aright  to  judge  of  its  own  reconls  and  minntes  ;  and  if  it  ap- 
■■  paar  Batisfactorilj  to  them  that  an  order  was  actually  made  at  a  former  term 

and  omitted  to  be  entered  by  the  clerk,  they  may  at  any  time  direct  such  or- 
der to  be  entered  on  the  records,  as  of  the  term  when  it  was  made. 

In  a  suit  pending  in  one  court,  oral  evidence  is  inadmissible  to  supply  a  defect 
in  the  record  of  another  court  by  shewing  that  an  order  was  made  or  proceed* 
ing  had  in  that  Court,  which  the  derk  by  mistake  or  through  negligence  or 
ftt>m  other  cause  omitted  to  enter  on  the  record. 

A'  bond,  payable  to  the  State,  given  by  a  public  oflScer  for  the  discharge  of 
public  duties,  though  not  taken  in  the  manner  or  by  the  persons  sppointed 
by  law  to  take  it,  will  be  good  as  a  voluntary  bond.  Being  for  the  benefit 
of  the  State,  the  State  will  be  presumed  to  have  accepted  it,  when  it  was 
deliTersd  to  a  third  person  for  her  use. 

The  settlement  by  a  sheriiTof  his  public  accounts  with  a  committee  of  ftnance 
of  his  county,  with  whom  he  is  bound  by  law  to  settle,  is  an  act  performed 
in  the  regular  course  of  official  duty,  and  is,  at  least  jDnma  facit,  binding 
on  the  sheriff  and  his  sureties. 

Evidence  in  a  suit  against  a  sheriff  and  his  sureties  that  he  owed  a  particular 
amount  in  February  is  evidence  that  he  owed  the  same  amount  in  the  sue- 
oeeding  August,  unless  the  contrary  is  proved. 

The  County  Court,  and  not  the  Sheriff  or  County  Trustee,  is  to  judge  of  the 
propriety  of  an  order  for  the  payment  of  money  out  of  the  county  funds, 
and  therefore  the  latter  must  pay  it  if  he  has  the  funds,  and,  if  he  refuses, 
the  person,  in  whose  favor  the  order  is  dmwn,  is  entitled  to  an  action  on 
the  official  bond  of  the  Sheriff  or  trustee. 

The  cases  of  Wade  ▼  Odeneal,  3  Dev.  423;  StaU  v  Shirley,  I  lied.  697; 
Governor  V  Tmitty,  1  Dev.  169$  and  FerebeeJi  Saundert,  3  Ired-  360,  ci- 
ted and  approved.  « 

Appeal  from  the  Superior  Court  of  Law  of  Robeson 
Ck)unt7  at  Fall  Term,  1843,  his  Honor  Judge  Battle 
presiding. 

This  was  an  action  ofdebt  brought  upon  a  sealed  instrument 
of  writing,  which  the  plaintiflf  alleged  was  the  official  bond 
of  the  defendant  McAlpin,  as  sheriflT  of  the  County  of 
Robeson.  This  instrument  was  in  the  form  of  a  bond  pay- 
able to  the  State  of  North  Carolina,  in  the  sum  of  four  thou- 
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sand  dpilars,  the  condition  orwbich,ailer  reciting;  that  thcsaid  Doc*r,i843 
Neill  HcAlpio  had  been  duly  appoint^  Sheriff  of  Robeson  ■"^~"" 
County,  was,  that"  ifhe  should  well  and  truly  collect,  receive  '    ▼ 
and  pay  over  all  such  moneys,  as  shall  be  levied  according  McAlpin. 
to  law  by  way  of  taxes,  which  he  may  by  nets  of  the  Gene- 
ral Assembly  be  bound  as  sheriff  to  collect,  and  also  all 
fines,  forfeitures  and  amerciaments,  which  may  be  laid,  ac- 
crued or  assessed,  and  which  the  said  sheriff  may  be  bound 
to  collect,  and  also  all  other  moneys,  which  it  may  be  the 
duty  of  the  aheriff  to  collect,  and  pay  over  to  the  person  or 
persons  entitled  to  receive  the  same,  under  the  orders  of  the 
Court  and  agreeably  to  the  laws  of  the  Stpte,  for  county  u- 
aes  and  purposes,  and  at  the  times  specified  bylaw,  and  should 
well  and  truly  perform  all  the  duties  of  County  Trustee  and 
treasurer  of  public  buildings,  as  prescribed  by  an  act  of  the 
General  Assembly  passed  in  the  year  1831^  entitled  an  Act, 

The  statute  mentioned  in  the  bond  is  ffie  private  act  of 
1831,  ch.  52,  which  authorized  the  County  Court  of  Robe- 
son, a  majority  of  the  justices  being  present,  at  the  next 
Court,  at  which,  according  to  the  law  aa  it  then  stood,,  the 
Court  ought  to  appoint  a  County  Trustee  and  Treasurer  of 
public  buildings,  by  order  of  Court  to  abolish  those  offices; 
and,  in  that  case,  the  sheriff  is  required  to  perform  those  du- 
ties and  to  give  a  bond  drawn  so  aa  expressly  to  include  them 
as  bis  oflicial  duties. 

The  breach  of  the  condition  of  the  bond  assigned  was, 
the  refusal  of  the  defendant  McAlpin  topayan  orderfor 
the  sum  ^r  $382  46  cents  to  the  relator,  Absalom  Davis, 
Juor,  chairman  of  the  board  of  commissioners  for  common 
schools  for  the  County  of  Robeson,  which  order  was  as  fol- 
lows: 

<<  Robeson  Court  of  Pleas  and  Quarter  Sessions. 

•'August  term,  184  !•    Ordered   by  the  Court  that  Neill 

McAlpin,  Sheriff,  pay  to  Absalom  Davis,  Jr.,  chairman  of  the 

board  of  commissioners  for  common  schools  the  sum  of 

three  hundred  and  eighty  two  dollars  forty  six  cents,  being 
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Dec  1843-  half  (ha  amount  lo  be  received  from  the  literary  fund,  oat  of 

gj,j^~any  money  in  bis  hands  belonging  to  the  County  of  Robe- 

y       son  not  otherwise  appropriated." 
McAlpin. 

The  plaintiff  then  proved  the'regular  qualiiicAtion  of  the 
defendant,  McAlpin,  as  Sheriff,  at  August  Term,  1841,  and 
the  execution  of  (he  instrument  declared  on  by  the  defen- 
dants, and  its  delivery  to  and  acceptance  by  the  Court, 
twelve  justices  being  present.    The  plaintiff  then  introduced 
a  private  Act  of  the  General  Assembly,  passed  in  the  year 
1824,  appointing  certain  persons  therein  named  a  committee 
of  financefor  the  County ot  Robeson,  and  offered  in  evidence 
a  paper  writing,  purporting  to  be  a  report  of  a  committee  of 
finance  for  the  said  county,  made  ut  February  Term,  1841, 
of  the  County  Court,  to  shew  that  the  defendant  McAlpia 
was  indebted  to  the^said  county  for  taxes  levied  in  the  sum 
of  S2700.     This   was  objected  to  by  the  defendants  for 
many  reasons ;  among  others,  because  it  had  not  been  made 
by  those  who  had  been  appointed  to  form  the  committee  of 
fipance,  and,  if  it  had  been  so  made,  it  was  an  ex  parte  pro- 
ceeding and  not  evidence  against  these  defendants ;  that  the 
act  appointing  a  committee  of  finat>ce  and  providing  for  ma- 
king reports,  was  not  intended  to  make  evidence  to  charge 
debtors,  but  to  exhibit,  for  the  information  of  the  County 
Court,  the  state  and  condition  of  the  county  finances.    It 
was  then  proved  that  the  paper  offered  had  been  accepted  by 
^he  County  Court  and  ordered  to  te  filed  among  their  re- 
•cords,  as  a  report  of  the  committee  of  finance.    It  was  also 
proved  that  the  defendant  McAfpin  was  present  when  the 
report  was  made,  that  he  was  shewn  the  balance  against 
-him  therein  stated,  and  did  not  object  thereto.    All -this 'testi* 
mony  was  objected  to  by  the  defendants,  but  admitted 
by  the  Court.    The  plaintiff  then  proved  from  the  minutes 
of  the  Court   at  August  Term,   1841,  that  the  order  for 
^382  46  was  passed  in  favor  of  the  relator  and  that  a  major- 
ity of  the  justices  was  present  at  the  time.    The  plaintiff 
introduced  a  witness,  who  proved,  that,  on  the  day  the  order 
-wos  passed  and  before  the  writ  in  -this  case  issued,  the  rola- 
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tor  presented  the  order  to  the  defendant  McAlpin  for  pny-I>«c.  1843 
ment;  that  he  did  not  pay  it  but  smiled,  and  the  witness  sup-  ^^^ 
posed  thatamiuntod  toa  refusal  to  pay;thnt  the  o  rder  was  pas*  ▼ 
sed  and  presented  to  the  defendant  McAlpin,  the  writ  was  ^^^^P"* 
issued  and  the  said  defendant  arrested  thereon,  all  on  the 
same  day,  to  wit,  the  25th  of  August,  1841.  The  plaintiff 
then  introduced  a  private  act  of  the  General  Asseaibly,  pass- 
ed in  the  year  1831,  authorizing  a  majority  ot  the  justices 
of  the  said  County  to  abolish  the  offices  of  Cowit^y  Trustee 
and  Treasurer  of  Public  Buildings;  and  in  that  case  requi* 
ring  the  sheriff  to  perform  those  dutiesy-and  to  give  a  bond 
drawn  so  as  expressly  to  include  them  as  his  official  duties. 
He  then  offered  in  evidence  a  smeJI  book,  in  which  memo- 
randa or  entries  were  made  in  a  great  variety  of  haod-wrr- 
tings,  which  book  the  clerk  stated  was  found  in  his  office  a- 
moQg  the  records  of  the  Court,  and  which  eontaioedaaen*- 
try  purporting  to  abolish  the  office  of  County  Trustee.  The 
clerk  stated  this  entry  to  be  in  the  handwriting  of  the  chair* 
man  of  the  County  Court,  and  it  was  dated  August  Term,. 
1832.  This  evidence  was  objected  to,  but  received  by  the 
Court.  The  plaintiff  further  proved  .byv  the  clerk  that  he 
was  in  Court,  acting  as  a  justiee  of  the  peace,  at  Augusl 
Term,  1832;  that  be  did  not  recollect  distinctly,  but  accor- 
ding to  his  best  impression  there  was  a  majority  of  the  jus- 
tices present  when  the  said  entry  was  made,  that  he  did  not 
see  the  entry  made,  but  supposes  it  w«8  made,- when  the  sub- 
ject of  abolishing  the  office  ot  Coynty  Trustee  was  under 
consideration — that  his  impression  was  strensrthened  by  the^ 
circumstance,  that  he  was  a  member  of  the  GeuenU  Assem- 
bly when  the  act  of  1831  was  passed,  and  he  recollected  that 
he  called  the  attention  of  the  Court  to  the  provision,  requi- 
ring a  majority  of  the  justices  to  pass  the  order.  This  evi* 
dence  was  also  objected  to.  The  plaintiff  then  introduced 
the  minutes  of  the  County  Court,  shewing  that,  on* the  day 
the  oforesaid  entry  in  the  small  book  purporting  to  abolish 
the  office  of  County  Trustee  was  made,  there  was  a  major- 
ity of  the  justices  present,  taking  the  sheriff's  bondi  It  ap- 
peared, also,  on  examination,  that  some  of  the  entries  in  the 
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Bee  1843  snij  siuall   book  had  been  likewise  entered  on  Ihe  roin- 
"^^      ntes  of  the  Conrt,  butnot  the   entry  porporting  to  abolish 
▼       the  office  of  County  Trustee.    It  was  then  proved  by  the 
MeAlpin,  ^jn^i^g  ^^f  ^he  County  Court  that  the  relator  had  been 
appointed  a  member  of  tite  board  of  superintendents  of  com- 
mon schools  for  the  County  of  Robeson,  and  by  the  minutes 
of  the  said  board  that  he  was  appointed  chairman  of  the 
board. 

The  defendants  offered  no  evidence,  but  contended  ;  Ist. 
That  the  office  of  Connty  Trustee  for  the  County  of  Robe- 
son had  not  been  abolished;  that  there  was  no  competent  evi- 
dence to  shew  that  the  office  was  abolished  ;  that  the  Sber- 
iff  was  not  County  Trustee  under  such  circnmstances ;  that 
the  Court  had  no  authority  to  take  the  said  paper  writing 
purporting;  to  be  a  bond,  and  that  it  was  a  nullity.  2dly. 
That  there  was  not  reasonable  time  allowed  the  defen- 
dant McAlpin,  after  the  demand,  to  ascertain  if  there  were 
any  unappropriated  funds  in  his  hands  and  to  make  pay- 
ment, before  the  arrest  in  this  action  •  cdly.  That  the  snid 
order  is  payable  to  the  chairman  of  the  board  of  Commission- 
ers for  common  schools,  the  demand  was  made  in  that  char- 
ncter,  and  the  relator  sues  in  this  action  as  chairman  of 
the  board  of  commissioners  for  common  Schools;  and  there 
is  no  such  office  or  appointment  known  to  the  law,  and  none 
in  fact.  4thly.  That  there  is  no  evidence  that  the  relator  was 
chairman  of  the  board  of  commissioners  of  common  schools. 
5thly.  That  the  relator  could  sustain  no  action  on  the  said 
paper  writing  purportmg  to  be  a  bond,  if  it  were  a  bond^  for 
the  omission  of  the  defendant  McAlpin  to  pay  the  said  order 
of  the  County  Court,  as  the  relator  was  not  entitled  to  the 
money  "agreeably  to  law/'  and  at  the  time  it  was  demanded, 
btlily..  That  the  said  order,  and  the  omission  of  the  defendant 
McAlpin  to  pay  it,  gave  the  relator  no  right  of  action  against 
these  defendai\ts  either  on  the  order,  or  on  the  said  paper 
writing  purporting  to  be  a  bond;  the  only  breach  assigned 
by  the  relator  is  the  refusal  of  the  defendant  McAlpin  to  pay 
the  order.  Tlhly  That,  if  there  had  been  evidence  of  a 
balance  due  the  County  in  the  hands  of  the  defendant  Mc- 
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AlpiD  on  the  I7lh  of  February,  1841,  it  was  not  evidence  of  P<c.  1843 
^'unappropriated  funds"  in  bis  hands  on  the  2oth  of  August,    ^^^ 

*^'-  MciJipin. 

His  Honor  then  intimated  an  opinion  that  the  relator        *^ 

ODCfht  not  to  recover,  but  advised  the  parties  to  consent  that 
the  jury  should  find  ail  the  issues  in  favor  of  the  pioiiitiflT, 
and  assess  the  damages  to  the  amount  of  the  said  order ;  and 
that,  if  on  further  consideration  his  Honor  should  think 
that  judgment  should  not  be  rendered  in  favor  of  the  plain- 
tiff, he  would  set  aside  the  verdict  and  have  a  nonsuit  enter- 
ed. According  to  this  intimation  the  jury  returned  a  ver- 
dict for  the  plaintiff.  His  Honor  afterwards  directed  the 
verdict  to  be  set  aside  and  a  nonsuit  entered;  and  the  piain* 
tiff  appealed  to  the  Supreme  Court. 

Strange  for  the  plaintiff. 
Ko  counsel  for  the  defendant. 

RuFFiN,  C.  J.  The  action  is  debt  on  a  bond  for  $4,000, 
payable  to  the  Slate;  and,  after  reciting  that  the  obligor,  Mc- 
Alpin,  had  been  duly  appointed  Sberifiof  Robeson  County, 
the  condition  is,  that  if  he  ^'shall  well  nnd  truly  collecti 
receive  and  pay  over  all  such  moneys  as  shall  be  levied  ac- 
cording to  law  by  way  of  taxes,  which  he  may  by  acts*  of  tho 
General  Assembly  be  bound  as  Sheriff  to  collect ;  and  also 
all  fines,  forfeitures  and  amerciaments  which  may  be  laid,  ac- 
crued or  assessed,  and  which  the  said  Sheriff  may  be  bound 
to  collect  \  and  also  all  other  moneys  which  it  may  be  tho 
duty  of  the  sheriff  to  collect,  and  pay  over  to  the  person  or 
persons  entitled  to  receive  the  same  under  the  orders  of 
Court,  and  agreeably  to  the  la ws^  of  the  State,  for  County 
uses  aud  purposes,  and  at  the  times  specified  by  law,  aud 
sbalT  well  and  truly  perform  all  the  duties  of  County  trustee 
and  treasurer  of  public  buildings,  as  prescribed  by  an  act  of 
the  General  Assembly  passed  in  the  year  1831,  entitled  "aa 
act  &c."  then  the  above  obligation  to  be  void  ;  otherwise 
to  remain  in  full  force  and  efiect." 

The  statute  mentioned  in  the  bond  is  the  private  act  of 

18 
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D«^  1648. 1831,  c,  62;  which  authorised  the  County  Court  of  Robeson, 
g^^j^     a  majoriiy  of  the  Justices  being  present,  at  the  nextCourt, 
V       at  which,  according  to  the  law  as  it  then  stood,  the  Court 
McAlpin.  Q„gj,j  jQ  appoint  a  County  Trustee  and  Treasurer  of  pub- 
lic buildings,  by  order  of  the  Court  to  abolish  those  offices; 
and  in  that  case  t)ie  Sherifi  is  required  to  perforai  those  da- 
ties,  and  to  give  a  bond  drawn  so  as  expressly  to  include 
them  as  his  official  duties. 

The  principal  question  in  the  case  is,  whether,  under  the 
circumstances  stated  in  the  case,  the  instrument  thus  set  forth 
IS  the  deed  oi  the  defendants ;  they  having  pleaded  non  est 
faeium.  It  is  said,  that  it  is  not,  for  want  of  delivery  to  per- 
sons competent  to  receive  it  on  behalf  of  the  State  as  her  a- 
gents;  because  the  offices  mentioned  in  the  act,  as  distinct 
offices,  had  not  been  abolished  in  the  manner  required  by 
the  act,  and  therefore,  that  the  County  Court  had  no  right  to 
demand,  nor  power  to  accept,  this  bond  from  the  Sheriff. 

We  think  it  did  not  duly  appear,  that  the  Court  did  abol- 
ish the  offices  in  question.  It  seems,  indeed,  highly  proba- 
ble, in  point  of  fact,  that  there  was  an  order  of  the  Court, 
consisting  of  the  proper  number  of  Justices,  for  that  purpose. 
And  perhaps,  from  the  minutes  found  in  the  two  books  men- 
tioned in  the  case,  the  County  Court  might  properly  have 
a  record  engrossed  of  the  proceedings  at  August  term  1832, 
shewing  that  the  Court  was  held  by  a  majority  of  the  Jus- 
tices, and  did  make  the  order.  Every  Court  is,  necessarily, 
the  judge  of  its  minutes  and  records;  what  constitutes  them 
and  whether  they  are  true  memorials  of  its  acts.  General- 
ly, another  Court  gets  them  under  the  seal  of  the  Court, 
whose  proceedings  they  purport  to  set  forth;  and,  that  seal 
verifies  them  as  records.  If  the  County  Court  of  Robeson 
regards  the  entries  made  by  the  chairman  in  one  book,  as 
part  of  its  records,*as  well  as  the  minutes  kept  by  the  clerk  in 
another  book,  or  regards  both  as  but  minutes  from  which 
the  record  may  be  drawn  out,  the  two  might  be  incorporated 
into  one  record  by  that  Court;  and  a  transcript  of  that  would 
be  record  evidence  to  another  Court.  So,  if  the  County 
Court  does  not  regard  the  entry  by  the  chairman,  as  a  part 
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of  its  records'or  minutes,  yet  if  the  Conrt  knows  or  is  satis- I>«c.  isis 
fiedon  that  and  other  evidence,  that  in  August  1832  those  g^^ 
offices  were  abolished  by  an  order  of  the  Court,  made  when  v 
a  majority  was  present,  and  that  the  clerk  omitted  to  enter  ^^'P*"- 
the  order  at  the  time,  there  is  do  doubt  of  the  power  of  iha 
Court,  and,  when  necessary  for  the  purposes  of  justice,  of  the 
propriety  of  exercising  the  power  of  making  the  record 
speak  the  truth,  by  nowjinserting  in  it,  as  of  the  propsr  time, 
the  entries  which  the  clerk  omitted*  But  nothing  of  either 
kind  has  been  done  in  this  case.  There  is  no  authentic  re- 
cognition by  the  Court  of  the  supposed  entry  by  one  of  its 
body  in  1832,  as  a  part  of  the  records  of  the  Court;  but  on- 
ly the  evidence  of  the  present  clerk  of  the  Court,  offered  to  i- 
dentify,  but  really  not  identifying  with  any  degree  of  certain- 
ty, that  entry  as  being  a  pait  of  the  minules  of  the  court, 
and  not  a  private  memoraadumof  the  person  who  made  it. 
In  our  opinion,  that  is  not  competent  evidence  of  the  record. 
We  are  likewise  of  opinion,  that  the  omissions  in  the  re« 
cord  could  not  be  supplied  by  oral  testimony,  that  such  an 
order  was  made  by  a  majority  of  the  justices.  'I'ho  counsel 
urged  its  competency  and  sufficiency  upon  the  ground,  that 
it  was  not  a  judicial  sentence,  but  merely  a  decision  by  the 
persons  then  forming  ibe  court.  But  the  acts  of  a  public  bo- 
dy can  be  certainly  known  only  by  their  authenticated  reso- 
lutions, put  into  the  permanent  form  of  writing;  and  must 
not  depend  upon  the  fiillible  comprehensions  and  frail  re* 
collections  of  bystanders  to  establish  them.  This  is  more 
especially  true  in  respect  of  a  body  constituting  a  Court  of 
Justice,  and  acting  ordinarily  as  a  Court  of  Record,  accord- 
ing to  the  course  of  the  common  law.  Their  records  estab- 
lish their  acts,  and  nothing  less.  Wade  v  Odeneal^  3  Dev. 
423.  But  the  private  act,  out  of  which  this  controversy  has 
arisen,  is  express,  that  '-the  Court"  might  abolish  the  offices 
"by  order  of  Court;"  which  shews  the  capacity  in  which 
the  Justices  acted. 

Our  opinion,  therefore,  is,  that  (however  it  might  have 
been  made  to  appear)  it  did  not  appear  on  the  trial,  that  the 
offices  had  been  abolished;  and  therefore,  if  tlie  case  turned 
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Ike.  1843  on  Ibis  question  alone,  as  a  question  of  evidence,  wo  should 
g^^      affirm  tlie  judgment. 
Y  But  in  the  opinion  of  this  Court  there  ought  to  be  jndg- 

MeAlpin.  qj^^^  against  the  delepdants,  whether  those  offices  were  a* 
ix>li6hed  or  not ;  for  we  think  the  bond  good  as  a  voluntary 
one.  The  doubt  can  only  be,  whether  the  State  has  ac- 
cepted this  bond;  for  her  capacity  to  take  a  bond  cannot  be 
xlenied.  It  is  contended,  that  there  has  been  no  accept- 
ance by  the  State,  because  the  case  bad  not  arisen,  in 
which,  according  to  the  statute,  the  Court  ought  to  hare  ta- 
ken such  a  bond,  and,  therefore,  that  the  Justices  were  not 
the  authorised  agents  of  the  State  to  accept  a  delivery;  with- 
out which  it  if  not  a  deed.  As  to  bonds  of  Constables  and 
other  officers  for  the  faithful  discharge  of  their  duties  in  re- 
'  apect  of  private  pennons,  we  have  held,  Shirley^s  case,  1  Ired. 
697,  that,  if  payable  to  the  State,  they  must  be  taken  in  the 
cases  and  by  the  persons  designated  by  Law,  or  they  cannot 
be  supported.  Serious  doubts  were  entertained  in  that  case 
and  it  was  decided  with  hesitation;  yet  [the  Court  certainly 
means  to  adhere  to  it,  as  an  authoritative  precedent.  In- 
deed, if  we  then  erred,  the  mischief,  that  might  otherwise 
have  axisen  from  it,  has  been  corrected  by  the  subsequent  act 
of  1642,  c.  51;  which  rexoves  all  ground  for  reconsidering 
the  question.  But,  as  intimated  in  that  case  and  upon  the 
reasons  and  authorities  there  adduced,  we  think  this  case 
does  not  fall  within  the  rule  there  laid  down.  Here  is  a 
person  de  facto  filling  a  public  office,  one  of  the  duties  of 
which  is  to  receive  and  disburse  public  monies  on  behalf  of 
^he  Public,  and  he  gives  a  bond  to  the  State  binding  himself 
to  cojlccl  and  legally  apply  that  portion  of  the  revenue: 
such  a  b.Qt)d,  payable  Co  the  State  for  the  benefit  of  the  body 
politic,  stands  upon  ground  essentially  different  from  one 
thus  payable  for  the  benefit  of  private  persons.  In  the  lat- 
ter case  there  is  no  presumption  of  acceptance  by  the  sovereign, 
unless  there  be  an  actual  delivery  in  the  cases  and  to  persons 
authorised  by  the  Legislature  to  take  it.  But  such  express 
acceptance  by  an  agent  for  the  State  need  not  be  shewn, 
when  the  bond  is  upon  its  faceezclRsively  for  the  use  of  the 
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State;  as  one  for  securing  public  money  must  be  admitted  to  D6^ip^i8*» 
be.    To  such  a  bond,  the  rule,  that,  from  the  benefit  to  the    g^^^^ 
obligee,  acceptance  is  to  be  presumed,  applies  with  as  much       v 
reason,  as  if  the  obligee  were  a  private  person.    In  each  case     ^  P*^ 
there  is  a  capacity  to  accept  the  deed  and  the  same  interest; 
and,  as  regards  interests  directly  and  clearly  public,  the  as*- 
sent  of  the  sovereign  to  tlie  security  must  be  inferred,  as 
that  of  the  citizen  would  be  in  like  circumstances.      It  is 
true,  this  bond  does  not  cover  moneys  payable  into  the  pub- 
lic treasury.  Still  it  is  public  money,  applicable  indeed  in  the 
County  of  Rot^son,  but  to  purposes  of  the  most  general  utili* 
ty.  It  is  to  sustain  the  administration  of  justice  by  building  a 
Court  house  and  prison,  paying  jurors  and  the  expeiises  of 
public  prosecutions,  to  open  roads,  build  bridges,  diffuse  edu- 
cation through  all  conditions  of  the  people,  and  the  like  pub* 
Kc  services.      To  secure  money  needful  for  those  ends /)f 
government,  the  State  cannot  be  presumed  to  be  opposed  or 
to  yield  a  reluctant  assistance  ;  but,  as  a  conclusion  of  natu- 
ral and  legal  reason,  her  assent  must  be  presumed,  until  the 
contrary  be  declared  by  the  Legislature.  The  delivery  to  the  > 
justices,  as  proved  by  the  subscribing  witness,  was  sufficient 
until  rejection  by  the  obligee.    3  Rep.  28,  6  Rep.  119  ;  and, 
we  do  not,  therefore,  look  back  beyond  the  bond  itself,  to  see 
whether  the  sheriff  rightfully  undertook  the  duties  of  the 
county  trustee  or  not,  or  whethef  the  court  could,  as  the  a- 
gentsof  the  State,  have  required  the  bond.      It  is  sufficient 
that  it  was  given  to  the  State  for  purposes  which  unquestion- 
ably make  il  the  interest  of  the  State,  as  such,  to  accept  it;  and, 
therefore,  such  acceptance  is  presumed.      Although  it  may 
not  be  given  in  the  way  the  State  preferred,  she  must  be  wiU 
ling  to  take  it  as  given,  rather  than  have  no  security. 

In  the  otherquestions  thereseoms  not  much  difficulty.  The 
report  of  the  committee  of  finance,  as  their  report,  was  not 
evidence ;  though  it  seems  probable,  from  several  provisions 
of  the  acts,  such  as  swearing  the  committee  and  the  like, 
that  it  may  have  been  intended  to  be  prima  facie  proof. 
But  we  think,  that,  as  a  settlement  of  the  sheriff  himself 
with  the  publici  it  is  evidence.     The  act  requires  him^  un- 
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Dec*  1843  der  a  penalty,  to  render  his  accounts  and  settle  with  the 

g  committee  of  finance.     This  is  both  to  afford  the  necessary 

V       information  of  the  state  of  the  county  treasury  and  to  se- 

McAlpin.  ^ure  the  accountability  and  punctuality  of  the  officer.  The 
settlement  is  therefore  an  act  performed  in  the  regular  course 
of  official  duty ;  and  therefore  is,  at  least  prima  facie,  bind- 
ing on  the  sheriff  and  his  sureties.  Governor  v  Twitt^  1 
Dev.  159.  In  this  case,  it  was  proved,  that  the  sheriff  made 
no  objection  to  the  items  or  the  balance  of  the  account }  and 
there  was  no  attempt  on  the  trial  to  shew  its  inaccuracy.  If 
evidence  at  all,  it  was  in  the  absence  of  all  proof  to  the  con- 
trary evidence  of  funds  in  August,  1841.  The  onns  was 
with  the  sheriff  to  shew,  that,  between  February  and  August, 
he  had  disbursed  the  balance  he  had  admitted  at  the  former 
period.  It  was  his  duty  to  keep  the  accounts  and  he  bad 
possession  of  the  vouchers. 

There  is  then  an  objection  taken  to  the  style  or  addition 
given  to  the  relator,  in  the  order  for  the  money  and  in  the 
^  de€laratiofl|  as  '^chairman  of  the  board  of  commissioners  for 
Common  Schools;"  which  is  presented  in  several  different 
forms,  but  it  is  substantially  the  same  in  all.  It  is  founded 
on  this :  the  act  of  1838,  c.  8,  calls  those  persons  ''super- 
intendents" and  not  <<  commissioners."  But  the  act  does 
not  make  them  a  corporation,  nor  confer  a  name  by  which 
they  are  to  contract  or  sue.  They  are  still  but  natural  per- 
sons, filling  a  certain  office,  and  they  sue  as  natural  persons; 
Ferebee  v  Sanders,  3  Ired.  360 ;  another  addition  is  but 
surplusage.  Indeed,  it  is  nothing  to  the  defendants  wheth- 
er the  money  was  properly  appropriated  by  the  Count7 
Court  or  not.  The  statute,  Rev.  St.  c.  28,  s.  22,  "invests 
the  County  Court  with  full  power  to  direct  the  application 
of  the  County  funds  to  the  purposes  specified  therein,  or  to 
any  other  good  and  necessary  purpose  for  the  use  of  the 
County."  And  by  Rev.  St.  c.  29,  s.  4,  the  County  Trus- 
tee, and,  by  sec.  II,  the  sheriff,  is  to  apply  the  money  in  the 
paymefit  of  claims  as  the  County  Court  may  direct.  The 
Sheriff  therefore  is  not  to  judge,  but  the  Court,  of  the  pro- 
priety of  the  order,  It  is  his  part  to  pay  it^  if  be  has  funds/ 
as  the  order  is  his  justification. 
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It  is,  also,  by  force  of  those  provisions  of  the  statutes,  re- Dec.  1843. 
quiring  the  County  Trustee  or  Sheriff  to  pay  the  claims  al-' ""  ' 
lowed  by  the  County,  that  suits  may  be  brought  and  recov-  v 
eries  had  on  their  bonds  in  the  same  manner  as  on  other  of-  McAlpin. 
ficial  bonds  of  sheriffs  or  other  officers,  that  a  person,  in 
whose  favour  an  order  is  made,  may  sue  in  the  name  of  the 
State.  It  is.  the  duty  of  the  Sheriff-having  funds,  to  pay  an 
order,  and  for  the  breach  ot  that  duty,  after  notice,  the  stat- 
ute gives  to  the  creditor  of  the  County  an  action  on  the  offi- 
cial bond.  There  remains  to  be  considered  the  objection,  that 
there  was  not  reasonable  time  after  demand  before  snit. 
If  not  bound  to  pay  immediately,  yet  here  no  further  tinoe 
was  wanting ;  for  the  sheriff  asked  none.  He  did  not  state, 
that  be  had  not  funds,  or  that  he  was  uncertain  upon  that 
point.  Indeed,  he  gave  no  answer  to  the  demand  but  the 
smile,  which,  connected  with  the  fact  of  hi^  silence  and  the 
non-payment  of  the  money,  the  witness  construed  into  a  re- 
fusal to  pay — and  not  without  reason,  we  think.  When  the 
creditor  asks  payment  and  the  debtor  condescends  to  no  re- 
ply but  to  laugh  at  him,  it  was  at  least  fit  to  be  left  to  the  ju- 
ry, OS  evidence  of  a  refusal.  They  so  found  in  this  case ; 
and,  after  a  refusal,  the  creditor  may  sue  without  delay. 

The  judgment  must  therefore  be  reversed,  end  judgment 
entered  for  the  plaintiff  oq  the  verdict. 

Per  Curiam^  Judgment  accordingly. 
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JAMES  WALKER  m.  ROBERT  W.  REED  A  AL. 

Dec  1843.  A.  by  deed  conVeys  to  B.  a  negro  woman  in  exchange  for  a  negro  boy,  with 
—     this  condition  in*  the  deed,  that  B.*i  hein  shall  convey  their  right  derived 

from  their  grandfater  to  A.,  and,  if  they  do  liot,  each  patty  is  to  resume  th« 

right  Ip  his  negro.    Beld  ibat,  before  B.*8  heirs  refuse  to  make  this  con. 

veyance  of  their  right,  the  right  of  B.  to  the  negro  woman  is  not  devested 

out  of,  but  remains  in,  him. 

Appeal  from  the  Superior  Court  of  Law  of  Mecklenburg^ 
County,  at  Fall  Termi  1843,  his  Honor  Judge  Settle 
presiding. 

This  was  an  action  of  detinue  to  recover  two  negro  boys,  the 
children  of  a  wotnan  named  Peg.  The  defendants  pleaded  the 
general  issue  and  the  Statute  of  limitations.  The  plaintiff  of- 
fered in  eridence  a  paper  writing,  of  which  the  following  is 
a  copy :  "  Know  all  men  by  these  presents,  that  I  James 
Walker  and  Anny  Reed,  for  various  considerations  and  con- 
veniency  to  us  both,  have  mutually  changed  negroes,  viz. 
I  the  saitl  Walker  have  given  to  her  the  said  Anny  Reed  a 
negro  girl  named  Peg,  with  two  children  Maximilian  and  a 
younger  one,  both  t>oys,  for  a  negro  boy  named  Benuet,  left 
her  by  her  father  in  his  last  will  and  testament,  the  girl  and 
her  issue  to  be  and  remain  with  her  the  said  Anny  Reed  in 
every  respect  in  conlormity  to  the  last  will  and  testament  of 
Robert  Walker,  our  father.  The  said  exchange  of  negroes 
to  be  permanent  and  forever  with  the  said  Anny  Reed's 
heirs  making  the  sai^  James  Walker  a  right  from  their 
grandfather's  last  will,  and  without  the  legatees  agree  to  the 
right,  anyone  to  take  their  negroes  ]  said  Walker  is  equally 
bound  with  the  legatees  of  said  Anny  Reed.  In  witness 
whereof  we  have  hereunto  set  our  hands  and  affixed  our 
seals  this  7th  day  of  March  A.  D.  1831."  (Signed  and  sealed 
by  Anny  Reed  and  James  Walker  and  attested  by  witnesses.) 
The  plaintiff  then  proved  a  demand  of  the  negroes  from  the 
defendants,  who  were  in  possession,  and  that  they  refused 
to  surrender  them.    The  defendants  proved  that  the  slayes 
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had  been  id  their  possession  and  that  of  their  father  and  roo.  Dm.  184S. 
ther  under  tvhom  they  claimed  title,  until  they  were  seized  "^"j^^^^ 
by  a  constable,  under  regular  judorments  and  executions  a- 
g^iinst  the  father  of  the  defendants,  Hugh  Reed,  who  was  a 
witness  to  the  paper  writing  above  recited,  and  the  husband 
of  Ann  Reed,  who  executed  the  said  instrument  durirrg  her 
coverture.     The  said  negroes,  to  wit,  Peg  and  her  children^ 
were  sold  by  the  constable.     At  the  sale  the  plaintiff  and  the 
defendants  were  present,  and  forbade  the  sale^  each  party 
claiming  the  negroes  in  his  o^^n 'right.      They  were  sold, 
however,  and  purchased  by  one  Samuel  A.  Harris  at  be- 
tween eighty  and  ninety  dollars.    After  the  sale  and  during, 
the  same  day,  the  plaintiff  applied  to  Harris,  the  purcharer 
and  enquired  what  he  would  take  /or  the  negroes — to*  which 
Harris  replied  he  would  take  two  hundred  dollars  ov'er  attd 
above  what  he  had  paid  for  (hem.    The  plaintiff  then  went 
to  the  defendants  and  urged  tlrem  to  buy  the  negroes  at  the 
price  Harris  asked  for  thetn.    The  defendants  declared  they 
would  not  give  thort  ium.    The  plaintiff  then  insisted  they 
should  go  to  see  Harris.    They  all  then   went  to  Harris^ 
it  being  the  evening  of  the  saitie  day  of  his  purchase,  and 
Harris  then  agreed  to  take  one  hundred  and  fi/ty  dollars,  a- 
bovo  what  he  had  given.    Tiie  plaintiff  insisted  that  the  de^ 
fendants  should  buy  them  at  that  price,  and  told  the  defend 
dfants,  that,  if  they  would  do  so,  the  plaintiff  would  abau" 
don  all  elaim  to  the  slaves,  go  their  surety  for  the  price  to 
Harris,  and  give  bond  to   Harris,  covenanting  not  to  sua 
him.     The  defendants  then  agreed  to  purchase  the  negroea 
upon  these  terms.    The  negroes  were  present.    The  defen^ 
dants  executed  their  notes  to  Harris  for  the  purchase  money^ 
with  the  plaintiff  as  their  surety,  and  the  plaintiff  gave  his 
bond  not  to  sue  Harris.    Harris,  then,  in  the  presence  and 
at  the  request  of  the  plaintiS]|  dePivered  the  slaves  to  the  de- 
fendants.    It  appeared  that  the  defendants  had  paid  Harris 
(he  purchase  money,  and  had  had  possession  of  the  slaves 
ever  since  their  purchase,  which  was  some  four  months  be- 
fore the  commencement  of  this  suit.    It  was  proved,  that 
(he  constable  only  offered  for  sale  the  interest  of  Hugh  Reed? 

19 
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Dec,  1843.  the  defendnnt  in  ihe  said  executions,  and  that  the  negroes 
WaiKer"  ^®'"®  worth  $375  each. 

The  Court  charged  the  jury,  that  the  plaintiff  had  not  di- 
vested himself  of  tho  title  to  the  slaves  in  controversy  by  ex- 
ecuting the  paper  writing  above  recited — that  his  title  was 
the  same  after  executing  the  said  instrument  that  it  was  be- 
fore. The  plaintiff's  counsel  moved  the  Court  to  instruct 
the  jury,  that  the  plaintiff  did  not,  nor  could  he  lose  his  title 
by  a  parol  estoppel.  The. Court  so  charged  the  jury;  but 
instructed  them,  if  they  were  satisfied  from  the  testimony  that 
Harris  acted  as  the  agent  of  the  plaintiff  in  the  sale  and  de- 
delivery  of  the  slaves  to  the  defendants,  then  the  title  passed 
to  the  defendants  without  a  bill  of  sale  or  any  writing  order- 
ing a  sale. 

The  jury  returned  a  verdict  for  the  defendants,  and  judg- 
ment having  been  rendered  pursuant  thereto,  the  plaintiff 
appealed. 

Hoke  and  Alexander   for  the  plaintifl. 
Boyden  for  the  defendants. 

Daniel,  J.  This  is  an  action  of  detinue,  brought  to  re- 
cover two  negro  boys,  the  children  of  the  slave  Peg.  The 
plaintiff  by  the  deed  mentioned  in  the  case,  conveyed  Peg 
and  her  two  children  (the  boys  now  sued  for)  to  his  sister 
Afiny  Reed,  with  the  assent  of  her  husband,  Hugh  Reed. 
She  was  to  hold  them  in  the  same  manner,  that  she  had  held 
the  slave  Burnett  (given  in  exchange)  under  her  farther's 
will.  The  slaves  Peg  and  her  two  sons  were  then  taken  in- 
to the  possession  of  Hugh  Reed.  The  deed  contains  a  de- 
ibasance  or  condition  subsequent,  that  if  the  "legatees" 
(children  of  Anny  Reed  we  suppose)  do  release  to'him  Wal- 
ker, all  the  interest  which  they  have  in  the  slave  Burnett, 
under  theirgrondfatherls  will, then  the  conveyance  of  Pegand 
her  children  shall  becoae  absolute,  permanent  and  forever. 
If,  however,  the  children  of  Anny  Reed  should  refuse  to  re- 
lease or  transfer  to  Walker  their  right  in  the  slave  Burnett, 
then  each  party  to  the  deed  was  to  be  at  liberty  to  take  back 
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Walker 
Seed. 


thesla^e  or  slaves  given  by  him  or  her  in  exchange,  and  ^^c.  isis 
hold  the  same  as  if  the  said  deed  had  never  been  executed. 

The  terms  of  the  contract  in  the  deed  are  certainly  very 
badly  expressed. '  But  we  think,  from  our  reading  of  it,  that 
we  can  distinctly  make  out  the  meaning  and  intention  of4he^ 
parties  to  it  to  be,  as  before  set  forth.  The  plaintiff  did  not, 
on  the  trial,  shew  in  evidence,  that  the  <*  heirs,"  as  they  are 
called  in  the  instrument,  ever  refused  to  execute  to  him  a  re- 
lease of  their  interest  in  the  slave  Burnett.  The  title  con- 
veyed to  Mrs.  Reid,  consequently,  has  not  been  divested. 
We  therefore  think,  that,  at  all  events,  the  plaintiff  has  no 
right  as  yet,  to  retake  Peg  and  her  children,  «i>der  the  con- 
dition contained  in  the  deed  of  exchange.  Hence,  althougk 
we  think  Harris  could  not  be  deemed,  upon  the  evidence,  the 
plaintiff's  agent,  and  without  deciding  the  ^ect  of  the 
plaintiff's  conduct  upon  his  title,  if  be  had  any,  we  hold, 
that  the  judgment  must  be  affirmed. 

Per  CuaiAHy  Judgment  affirmed. 


WILLIAM  MATTHEWS  va.  EZBKIEL  MATTHEWS, 

Where  there  is  b  rammaiy  proceeding  of  an  inferior  tribunal,  as  in  a  case  un- 
der the  processioning  Act,  not  according  to  the  course  of  common  law,  the 
party  is  entitled,  ex  d^bito  juttUtM,  to  a  ceriiorari  to  biing  it  up  for  review 
in  the  matter  of  law. 

The  report  of  a  processioner  ought  to  state  the  lines  claimed  by  each  party, 
and  that  while  running  a  line,  as  claimed  by  one  party,  he  was  stopped  by 
the  other ;  and  must  set  forth  particularly  the  locality  of  the  line  thus 
claimed,  and  of  the  part  of  it,  at  which  he  was  stopped,  so  as  to  constitute 
an  issue  on  the  boundaiy. 

The  cases  of  JViUon  ▼  Shuford,  3  Mur.  604,  and  Curpmtar  v  Whitwrh^  3 
Ired.  204,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Randolph 
County  at  the  Fall  Term,  1843,  his  Honor  Judge  Manlt 
presiding. 
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Dec.  1848.  The  following  is  the  case,  as  it  appears  from  the  reconi, 
Tr"T~''At  August  Term,  1839,  of  Randolph  County  Coirrt,  John 
f  D.  Brown,  a  processioner  oi  Randolph  County,  reported  ta 
Matthews,  jj.^  Court,  that  he  had  teen  required  by  William  Matthews 
to  procession  a  tract  of  land  for  hira,  and,  particularly,  to  es- 
tablish the  lines  between  his  land  and  that  of  Ezekiel  Mat- 
thews ;  and  that  on  the  23d  day  of  May,  1839,  he  met  the 
said  parties  on  the  said  land  ut  William  Matthews  (which  is. 
not  described)  and  "  proceeded  to  ascertain  the  black  jack 
Isomer,  then  dowti,  from  which  corner  £pst  was  one  of  the 
fines  let  ween 'the  said  "William  and  Ezekiel;  and,  after 
running  two  lines,  yoiir  processioner,  from  particular  cir- 
cumstances, thought  it  doottful,  where  the  black  jack  cor- 
ner formerly  stood :  and  that  it  was  then  agreed  betweea 
the  said  parties,  that  your  processioner  should  run  and  pro- 
cession the  line,  between  the  said  Ezekiel  and  the  said  Wil- 
liam, South  from  where  the  line  East  from  the  black  jack 
corner,  after  having  gone  down  the  various  courses  of  a  cer- 
tain branch  from  a  stone  corner,  would  intersect  the  county 
line  of  Chatham,  to  William  Matthews'  corner:  and  that 
your  processioner  ihen,  in  order  to  ascertain  where  that  cor- 
ner was,  commenced  running  at  a  marked  post-oak,  which 
was  said  to  be  in  the  county  line,  and  run  without  measu- 
ring due  South  to  the  aforesaid  branch^  the  said  parlies  be- 
ing present  with  their  deeds :  And  that  your  processioner 
then  had  the  chain  stretched,  and  after  ruaning  on  due 
South  one  chain  and  eighteen  links,  be  was  forbidden  by  the 
said  Ezekiel  to  proceed  farther,  upon  the  plea,  that  he  was 
running  on  the  said  Ezekiel's  land,  he,  the  spid  Ezekiel, 
claiming  the  land  from  that  place  East  as  far  as  the  said 
branch  with  its  various  courses  to  Bush  creek ;  and  the  said 
William  claiming  the  land  East  from  a  straight  line  running 
from  a  corner,  formerly  Pickett's  corner,  on  the  North  side 
of  his  plantation  to  an  oak,  now  Aaron  MofBtt's  and  the 
said  Ezekiel's  corner,  so  far  as  his  land  extends." 

On  the  foregoing  report  five  freeholders  were  appoin- 
ted, whoj  with  the  processioner,  were  to  ascertain  and 
report,  "  where  the  true  line  is  between  the  said  par- 
tids."     At  ihe  next  term  thoy  made  a  report^  accompa- 
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Died  by  a  plat  in  explanation,  and    thereby  established  I>«c  1843 
the  point  where  the  block  jack  formerly  stood,  and  a  line  jji^tth^^J" 
from  that  point  North   89*  60^   Bast  15  chains  to  a  branch,       ▼ 
as  one  of  the  lines  between  the  parties ;  and  it  also  establish-  ^•*'*^*^** 
ed  two  other  lines,  not  necessary  to  be  particularly  stated  in 
reference  to  the  point  now  before  the  Court ;  and  these  lines 
were,  as  stated  in  this  report,  all  ttie  disputed  lines. 

At  November  Term,  1840,  the  report  was  confirmed  and 
judj^ment  given  against  E.  Matthews  for  costs.  In  Janua- 
ry, 1841}  he  obtained  a  certiorari^  on  his  affidavit  stating 
that  he  had  prayed  an  appeal,  and  was  induced  to  abandon 
it,  by  the  agreement  of  William  Matthews  not  to  insist  on 
the  juJgment,  but  to  refer  the  suit  to  arbitration  ;  and  that, 
after  the  Court  adjourned,  he  refused  to  do  so. 

Upon  the  return  of  the  certiorari,  there  were  affidavits 
on  both  sides  upon  the  point  of  an  amicable  arrangement 
by  a  reference.  And  B.  Matthews  offered  other  affidavits, 
which  establish  satisraetorily,  that  the  principal  contest  was 
as  to  the  locality  of  the  line  between  Chatham  and  Randolph, 
which,  running  North  ar.d  South,  divides  the  lands  of  these 
parties ;  and  that  the  Commissioners  were  entirely  misled 
CIS  to  the  true  line.  William  Matthews  opposed  the  reading 
of  these  latter  affidavits,  and  insisted  that  the  case  was  to  be 
decided  upon  the  record  from  the  County  Court.  But  the 
Court  heard  the  affidavits,  and,  upon  them  and  the  record, 
reversed  the  judjifmeRt  of  the  C-ounfy  Court,  quashed  the 
report  of  the  free  holders,  and  ordered  the  same  to  be  certi- 
fied to  the  County  Court,  with  directions  to  proceed  further 
in  the  cause  agreeably  to  justice  and  right.  From  that  de- 
cision William  Matthews  appealed. 

Winston  for  the  plaintiff. 

Mendsnhall  and  Iredell  for  the  defendant. 

RuFPiN,  C.  J.  We  do  not  stop  to  enquire  into  the  par- 
ticular cause,  why  E.  Mathews  did  not  appeal;  nor  whether 
it  would  have  been  proper  on  an  appeal  to  hear  affidavits  as 
to  the  merits,  which  were  not  offered  in  the  County  Court; 
because  taking  up  the  case  upon  the  record  alone,  ad  urged 
by  W.  Matthew8|We  think  it  must  bo  determined  against 
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Dae'r,  1848  him.  Thij  being  a  Summary  proceeding  of  an  inferior  tri- 
Mttthewi"'^" ****'*  "®^  according  to  the  course  of  the  common  law,  wo 
think  the  party  entitled  tx  debUo  justiticB,  to  a  certiorari  to 
bring  it  up  for  roview  in  the  matter  of  law,  as  in  other  cases 
on  a  writ  of  error:  and  if  found  to  be  erroneous,  to  have  it 
quashfd. 

It  has  been  decided  in  the  cases  of  Wilson  v  Shirford,  3. 
Murph.  504,  and  Carpenter  v  Whilworthi  3  Ired.  204, 
that  the  report  o{  the  processioner  must  set  forth  the  claims 
of  the  respective  parties  and  their  opposite  allegations  in 
such  a  way  as  to  shew  tho  points  of  dispute,  so  that  the  par- 
ties may  not  be  surprised,  the  freeholders  know  therefrom 
what  they  are  to  decide,  and  the  Court  see  that  the  lines  or 
comers  established  by  the  freeholders  are  those  which  one 
of  the  parties  claimed  and  the  other  denied  to  him.  With- 
out such  a  rule,  there  would  be  no  precision  in  proceedings 
of  this  kind.  Although  it  was,  no  doubt,  bis  purpose  to 
comply  with  it,  the  processioner  seems  to  us  to  have  entirely 
failed  iu  the  report  made  by  him  in  this  case. 

The  report  begins  by  stating,  that  the  processioner  bad 
"  proceeded  to  ascertain  the  blaek  jack  corner,  then  down, 
from  which  corner  East  was  one  of  the  lines  between  the 
said  William  and  Ezekiel."  That  line,  then,  was  one  of /h« 
lines^  which,  as  was  before  mentioned  in  the  report^  was  tg 
be  processioned  and  established.  It  then  proceeds  to  state, 
^Hhat  aker  running  two  lines,  the  processioner,  from  particur 
lar  circumstances,  thought  it  doubtful  where  the  black  jack 
corner  formerly  stood."  There  it  stops,  as  to  that  point  of 
the  controversy;  and  from  what  is  said,  it  cannot  be  told, 
what  the  dispute  between  the  parties  was  as  to  that  cor- 
ner. The  processioner  says  he  was  at  a  loss  to  determine, 
where  the  corner  was.  So  the  parties  also  might  have  pro- 
fessed an  inability  to  identify  it,  and  therefore  did  not  set  up 
a  claim  to  any  particular  point  as  the  ternunus.  At  all  e- 
vents,  it  is  not  stated,  that  the  parties  respectively  claimed 
that  terminus  to  be  at  different  designated  points,*  so  as  to 
put  them  at  issue  on  the  question.  In  such  a  case,  and  upon 
itu  order  passed,  that  the  freeholders  were  <<  to  ascertain  and 
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report  where  the  true  line  is  betttreen  the  parlies,"  those  per-  l>ecV,i84S 
fons  would  have  to  enquire  at  large  and  inform  the  parties,  M^nh^^ 
II  here  the  tree  stood.     But  that  is  not  therr  office  under  the       ▼ 
statute.     It  is,  on  the  contrary,  to  establish   "the  disputed  ^*"^***' 
line,"  by  finding  that  it  begins  at  such  a  point  and  runs  to 
such  another,  as  clainied  by  one  of  the  parties.  There  must 
be  an  issue  between  the  parties,  apparent  on  the  procession- 
er's  report;  otherwise  there  is  no  controversy,  that  can  be  de- 
finitively decided. 

The  report  then  advances  to  another  line,  about  which,  it 
seems  raoie  distinctly,  there  was  a  dispute.  But  of  the  pre- 
cise point  in  dispute  the  report  fails  to  present  the  requisite 
information;  and  in  this  it  is  again  defective.  It  states,  that 
it  was  agreed  (as  we  understand  it)  that  from  the  point  of  in- 
tersection of  the  County  line  and  a  certain  other  line  (which 
is  not  very  intelligibly  described,)  the  processioner  should 
inn  and  procession  a  line  South  to  William  Matthews'  cor- 
ner; and  that  in  order  (as  we  understand  it)  to  ascertain 
where  ihot,  William  Matthews'  corner,  stood,  he  began  "at 
a  marked  post-oak,  which  is  said  to  be  in  the  County  line,'' 
and  run  due  South  until  he  came  to  the  aforesaid  branch; 
and  then,  still  running'  due  Sbnth,  he  Was,  at  the  distance 
of  one  chain  and  eighteen  links,  forbidden  to  proceed  by  E. 
Matthews,  upon  the  plea  that  he  was  running  on  hisjiand,  ho, 
the  said  E.  Matthaws,  claiming  the  land  from  that  place 
East  as  far  as  the  branch  with  its  various  courses  to  Brush 
creek.  From  this  we  can  collect,  thatEzekiel  Matthews 
claimed,  that  the  branch,  from  the  point  at  which  the  survey 
crossed  it,  to  Brush  creek,  was  his  boundary,  and  that  the 
land  belonged  to  him,  which  was  on  the  west  side  of  the 
branch  and  between  it  and  the  line  which  the  processioner 
was  then  runnings  that  is  to  say,  South  from  the  «  marked 
post*oak"  and  after  crossing  the  branch.  Now  we  are  una- 
ble to  see,  that  the  claim  of  William  Matthews  is  in  conflict 
with  that  They  probably  are  in  fact  inconsistent  with  each 
ether;  bat  it  is  not  directly  affirmed  to  be  so,  nor  are  they 
so  described  in  the  report  as  to  appear  so  to  be.  The 
words  are:    <<  William  Matthews  claiming  the  land  East 
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Dm.  1843  from  a  slraight  line  rttnning from  a  corner^  formttlif  Pick- 
iutthewT^^^**  corner  an  the  $ouih  side  of  hie  plantation,  to  an  oak 
T  now  Aaron  MoffiWs  and  the  said  Ezekiets  corner." 
Matthsws.  Yf^  caniwl  identify  this  line,  thus  claimed  by  William,  to 
be  that  which  the  processiooer  was  running^,  when  Ezekiel 
stopped  hioL  They  may  be  the  sao^;  but  one  cannot  see 
that  they  are.  The  one  begins  at  "  a  marked  post>oak  sup* 
posed  to  be  in  the  county  line" ;  the  other,  at  *<  a  corneri 
formerly  Pickett's  corner,"  without  saying  whether  it  be  a 
marked  post-oak  or  any  other  tree,  or  whether  k  stood  in  or 
out  of  the  county  line:  the  one  runs  south  Irom  the  .marked 
post-oak  to  a  branch,  and.  after  crossing  the  branch,  is  still 
running  south,  but  without  any  terminus  called  for ;  the  o- 
ther  runs  straight  from  Pickett's  old  corner,  without  men* 
tioning  any  course,  to  a  certain  oak  as  the  terminus.  Thus, 
it  may  be  that  the  two  lines  are  not  identical  \  and,  it  they 
be  not,  the  repoit  must  be  pronounced  defective.  It  is  not 
sufficient,  that  it  should  be  reported,  that  two  persons,  own. 
ing  co-terminous  lands^  claim  different  lines.  It  ought  to 
state  the  lines  as  claimed  by  each,  and  that  the  processioner, 
while  running  a  line  as  claimed  by  one  of  the  parties^  was 
stopped  by  the  other.  One  of  the  purposes  of  having  the 
adjoining  proprietors  present  is,  that  they  may  see  the  lines, 
claimed  by  the  person,  designated  by  actual  survey,  and  be 
enabled  by  view  to  know  whether  it  interferes  with  their  lands, 
and  how  far.  In  this  case  the  controversy  seems,  probably, 
to  have  been,  what  was  the  county  Uue-i^that  being  called 
for  on  opposite  skies,  as  the  line  between  the  parties.  It  may 
be,  that  Pickett's  corner  and  the  marked  post-oak  are  one  and 
the  same ;  or  that  the  former  is  at  a  point  in  the  county  line 
(as  claimed  by  William),  north  of  the  latter,  and  that,  by 
running  south  from  Pickett's  corner,  the  line  would  strike 
the  marked  post  oak  and  go  on  to  Moffitt's  corner  also,  as 
elarmed  by  the  same  party.  But  that  it  is  so,  must  be  only 
conjecture )  and  that  is  not  aground  for  a  judicial  sentence. 
We  cannot  know,  that,  if  the  processioner  had  ruft  the  Una 
claimed  by  William  from  Pickett's  corner  (wherever  it  is)  to 
Moffitt's  abd  E.  Matthew's  corner  oak  (wherever  it  is,)  the  a- 


OP  NORTH  Carolina;  lei 

Iher  party  would  not  have  seen  from  the  running,  either  that  I>cc.  i84a 
it  did  not  interrere  with  him,  or,  if  it  did,  that  it  was  the  true  ^^^^^^^^^ 
.  line  ;  and  thus  been  led  to  decline  the  controversy.      It  is       v 
nothing  to  the  purpose,  that  a  party  stops  a  surveyor  f rom  ^*'^*'^'' 
running  one  line,  when  the  other  party  cli^tms  another  line. 
T9  found  this  proceeding,  the  processioner  must  be' forbidden 
to  proceed  on  a  line  claimed  by  the  party,  and  the  locality  , 
of  the  line  thus  claimed,  and  of  (hef  part  of  ft,  at  which  he 
was  stopped,  must  be  stated  in  the  report,  so  as  to  constitute 
an  issue  on  the  bouudary. 

We  think,  therefore,  not  only  that  his  Hokok  was  right 
in  reversing  the  judgment  of  the  County  Court  and  quash- 
ing  the  report  of  the  freeholders;  but  that  he  should  hafvtf 
gone  fartherr,  and  directed  the  report  of  the  processioner  aUd 
to  be  quashed,  as  wrong  from  the  beginntngf ;-  and  so  this 
court  adjudges,  and  whb  costs  against  William  Matthews 
throughout. 

Per  CuRfAr&tf,  Judgment  accordingly.- 


tFFY  a.  CLARK  m.  ARCHIBALt)  CAMERCft^  Sc  AU 

The  eoort  cannot  iWsaum  a  snit,  under  the  act  paiaed  in  1826,  Rct.  Stat.  c. 
SI,  a.  41,  nnteaa  itappeara/rom  the  writ  and  declaration  that  the  aum  de^ 
manded  is  less  than  one  hundred  doHara.  The  terdict  of  a  jury  finding  a. 
less  sum' to  be  due  does  not  bring  the  case  Within  that  section  of  the  act. 

19hete  there  ia  an  issne  joined  hi  die  County  Court,  a  verdict  of  a  jury,  and 
before  the  verdict  ia  entered,  a'  motk>n  to  dismiss  the  suit,  which  is  allowed* 
by  the  court,  and  the  plaintiff  appeals  to  the  Superior  Court-— there  must 
be  a  trial  in  the  Superior  Court  of  the  issues  de  novo,  ThM  court  cannot 
render  a  judgment  upon  the  verdict  in  the  County  Court. 

The  cases  of  J^heppard  v  Brig^a,  2  Hawks  369,  and  Snowden  v  Hnmphrier, 
1  Hay.  21,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Cum&eiiland 
county,  at  the  Special  Terrain  December,  1843,  hi*  Honor 
Judge  Manly  presiding. 

20 
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Dec  184«..    This  was  an  action  of  debt,  brought  in  the  Couofy  Court 

Qj^^j,     on  a  bond  for  $300;  in  which  the  defendant  pleaded  pay- 

V       ment  and  set  off.      The  jury  found  sundry  payments,  and 

Cameron.  ^^^^  ^j^^  balance  due  the  plaintiff  .was  $60  88  cts.  Before 
the  verdict  was  entered,  the  defendant  moved  the  court  to 
dismiss  the  suit;  and,  after  having  the  verdict  recorded,  the 
court  allowed  the  motion.  The  plaintiff  appealed  to  the 
jSuperior  Court,  and  then  the  defendant  renewed  his  mo* 
tion  to  dismiss,  but  the  court  refused  it.  The  plaintiff  then 
prayed  judgment  acccording  to  the  verdict  in  the  County 
Court,  and  the  court  rendered  judgment  thereon;  and  the 
delendant  appealed  to  this  court. 

Warren  Winslow  for  the  plaintiff. 
jD%  Reed  for  the  defendant. 

KuFFiN,  C.  J.  We  concur  with  his  Honor  in  refusing 
ttie  defendant's  motion  to  dismiss.  That  is  a  proceeding  not 
known  to  the  common  law,  but  introduced  by  the  act  of 
1826,  Rev.  Stat.  c.  31,  s.  41,  which  imposes  that  duty  when 
a  suit  shall  be  "commenced  for  any  sum  of  less  value  than 
$100  ;'*  that  is,  as  we  conceive,  when  the  sum  demanded  in 
the  action  is  less  than  $100.  The  acts  of  1804  and  1810 
were,  no  doubt,  intended  to  make  the  jurisdiction  of  justices, 
thereby  conferred,  exclusive;  but  they  provided  that  actions 
broncjht  in  courts  for  less  than  $60,  or  $100,  should  te  a- 
baled  on  plea ;  and  it  was  held,  that  the  construction  of 
those  acts  was,  that  a  plea  in  abatement  was  the  only  means 
of  ousting  the  jurisdiction  of  the  courts,  inasmuch  as  that 
was  the  method  of  the  common  law,  and  the  statutes  con- 
tained no  provision  for  entering  a  nonsuit  after  the  sum  due 
was  ascertained  by  a  verdict,  as  in  the  Superior  Courts  un- 
der the  acts  of  1777  and  1793.  Sheppard  v  Briggs^  2 
Hawks  369,  in  the  year  1823.  Then  there  grew  up  a  prac- 
tice of  bringing  suits  in  the  County  Courts  on  bonds  and 
notes  for  sums  between  $60  and  $100,  upon  an  understand- 
ing among  the  attorneys  not  to  plead  in  abatement.  It  was 
U)  remedy  that  mischief;  that  the  act  of  1826  was  passed. 
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making  it  the  duty  of  the  court  to  dismiss  suits  when  the  Dec.  i843 
want  of  jurisdiction  appears,  whether  the  attorneys  will  or  ^i  t  " 
not.  And  the  question  is,  to  what  cases  that  act  applies?  v 
We  think  both  from  the  words  of  the  statute  and  from  ihe^*™*'°^ 
,  nature  of  ihe  subject,  that  it  manifestly  applies  to  actions, 
iu  which  less  than  $100  is  sued  for  or  demanded  in  the  wric 
and  declaration,  and  not  to  those  in  which  a  large  sum  is 
demanded,  but  a  smaller  found  due  by  a  verdict  on  pleas  in 
bar.  The  words  are  **if  any  suit  shall  be  commenced  for 
any  sum  of  less  value  than  .$100;"  which  would  seem  to 
express  plainly  enough  an  action  brought  for  less  than  $100, 
and  not  one,  in  which,  though  brought  for  more,  the  recov- 
ery was  less  than  $100.  But  the  meaning  to  be  given  to 
the  phrase,  "  commenced  for,"  is  placed  above  doubt  by  the 
sense  in  which  it  is,  unquestionably,  used  in  another  statute 
in  pari  materia.  In  the  acts  of  T7and  '93;  before  alluded 
to,  it  is  enacted,  ''  that  no  suit  shall  be  originally  commenc* 
rd  in  the  Superior  Courts  for  any  debt  ofless  value  than 
&,c.^' ;  upon  which  words  the  course  would  be  to  plead  in 
abatement,  if  a  suit  were  brought  for  a  sum  less  than  those 
mentioned.  But  the  acts  go  on  to  add,  "  and  if  any  ;$uit 
shall  be  commenced  conivary  to  the  meaning  hereof,  or  ifa- 
ny  tfhall  demand  a  greater  sum  than  is  duCj  on  purpose  to 
evade  this  act;  in  either  case  ,  the  plaintiff  shall  be  nonsuit- 
ed and  pay  costs;"  with  a  proviso  for  the  plaintiff's  shewing 
on  affidavit  that  "  the  sum  for  which  his  suit  was  brought 
was  really  due,"  though  not  recovered,  and  thereby  avoid- 
ing the  nonsuit.  No^^^  it  is  obvious  in  those  acts,  that  the 
words  "  commenced  for  a  sum"  and  **  the  sum  for  whichhis 
suit  was  brought,"  are  used  as  synonimous  ;  and  both  are 
contradistinguished  from  the  others,  *'  if  any  person  shall 
demand  a  greater  sum  than  is  due,"  with  the  intent  to  evado 
the  act.  In  the  first  case,  the  nonsuit  may  be  entered  from 
inspection  of  the  declaration.  In  the  other,  it  must  appear 
by  verdict,  that  the  losser  sum  is  due,  that  it  may  xippeajr 
that  the  greater  sum  was  demanded  in  order  to  evadeHhe  act; 
and  when  that  appears,  a  nonsuit  is  entered,  iion  obstante 
veredicto,  by  force  of  the  act.     But  the  act  of  1826  has  no 
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Dm.  i84S5i|o||  provision,  but  only  directs  the  court  to  dismiss  a  snit| 

Q^^^     that  is  commenced  or  brought  for  less  than  $100;  leavingihe 

V        case  of  a  suit  brought  for  more,  but  in  which  less  is  due,  to 

Cameron.  ^|^g  operation  of  the  common  law  or  the  previous  statutes, 
and  to  be  abated  on  plea.  If  it  had  been  intended  lo  place 
this  casj3  on  the  same  footing  \i^ith  that  of  suits  iii  the  Superi- 
or Courts,  it  would  have  been  easy  to  have  adopted  the  pro- 
visions of  the  acts  of  77  and  '93.  As  that  was  not  done, 
there  is  no  method  of  proceeding  but  by  plea  in  abatement. 
By  what  means  can  the  court  ascertain,  for  itself,  that  the 
whole  sum  demandi:;d  is  not  due  ?  Tlie  Legislature  could 
not  mean,  that,  upon  motion  and  affidavits,  the  court  should 
undertake  to  determine  the  whole  merits  of  the  suit,  and  thus 
supersede  the  trial  by  jury;  nor  can  the  court,  without  the 
express  mandate  of  a  statute,  refuse  to  receive  a  verdict  be- 
cause it  finds  more  or  less  to  be  due,  or,  after  receiving  and 
recording  it,  nonsuit  the  plaintiflT,  or,  in  the  language  o^  this 
act,  dismiss  his  suit.  To  render  the  act  of  1826  efirectiml  to 
such  an  end,  an  amendment,  conferring  that  power  on  the 
court,  is  indispensable. 

But  we  are  of  opinion,  that  it  was  erroneous  to  give  the 
plaintiff  judgment  in  the  Superior  Court  on  the  verdict  in 
the  County  Court.  The  plaintiff  might  have  carried  her 
case  into  the  Superior  Court  by  writ  of  error ;  and  then  she 
would  have  been  entitled  to  judgment  in  the  Superior  Court, 
if  upon  the  record  she  ought  to  have  had  it  in  the  County 
Court ;  because,  in  that  proceeding,  only  the  niolter  of  law 
upon  the  record  is  to  be  determined.  But  upon  appeal  it  is 
otherwise  ;  for  the  act,  1777,  c.  1 15,  s.  77,  (Rev.  St.  c.  31.  s. 
122)  is  express  ^'thatiu  all  appeals  from  the  Cout)ty  to  the 
Superior  Court,  if  the  trial  in  the  Countt/  Covrt  was  of  an 
issue  to  the  County^  a  trial  de  novq  shall  be  had."  The 
appeal  vacates  the  judgment  rendered  and  the  verdict  also, 
and  the  course  is,  to  proceed  as  if  there  had  been  no  trial. 
If  language  so  explicit  could  require  the  aid  of  construction, 
it  has  long  received  it  in  the  case  of  Snowdcn  v  Humphries^ 
1  Hay.  21.  Suppose  a  special  verdict  in  the  County  Court 
and  judgment  ar^d  appeal ;  it  would  stand  no  higher  than  a 
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general  verdict,  allhotigh  the  appellant  might  have  urged  iWr,ie48 
in  the  County  Court,  that  upon  the  verdict,  as  it  was,  he  was 
entitled  to  judgment.  In  the  Superior  Court,  either  party 
is  at  liberty  to  shew  the  facts  to  be  otherwise  than  found  in 
the  verdict  below.  Of  course,  this  is  different  from  decis- 
ions  in  petitions,  or  on  demurrer,  or  awards,  or  the  like ;  in 
which  there  was  not  a  trial  of  an  issue ;  but  a  different  mode 
decision.  For  this  reason  the  judgment  of  the  Superior 
Court  must  be  reversed,  and  the  cause  remanded,  with  di- 
rections to  proceed  to  try  the  issues  joined  between  the  par- 
ties, and  otherwise  act  according  to  right  and  justice. 

Per  Curiam,         "         Judgment  reversed  and  cause 

remanded. 


THOMA8  W.  HOLLO  ^EL  w.  CHARLES  W.  SKINNER. 

Where  a  father  plaees  penonal  property,  other  than  slaves,  in  the  possession 
of  his  son,  about  the  time  he  arrives  at  age  and  suffers  him  to  eontinae 
such  possession,  uncontrolled,  for  a  considerable  time,  using  it  as  his  own» 
the  law  implies  a  gift,  which  can  only  be  rebutted  by  express  evidence  of  a 
mere  loan. 

Bat,  although  an  imposition  on  particular  creditors  by  false  lepresentations  on 
the  part  of  the  father  of  the  son's  credit  might  make  him  liable  in  a  proper 
action,  yet  even  an  express  fraud  of  that  kind  would  not  work  a  change  of 
property  so  as  to  render  what  was  really  the  property  of  the  father  subject  to 
an  execution  against  the  son. 

An  irregularity  by  the  sheriff  in  making  a  sale  under  an  execution  can  only 
be  objected  to  by  him,  whose  property  is  sold  under  the  execution  or  by 
those  claiming  under  him. 

The  cases  of  SiaUinga  v  StalHnga,  1  Dev.  Eq.  298,  Fatrei  v  Perry  1  Hay. 
2,  Carter  v  Ruthind^  1  Hay.  97,  and  Atkirwm  v  Clarke,  3  Dev.  171,  ci- 
ted and  approved. 

Appeal  from  the  Superior  Court  of  Lav  of  Gates  Coun- 
ty, at  the  Fall  Term,  1843,  his  Honor  Judge  Nash 
presiding. 

This  was  an  action  of  trover,  in  which  the  plaintiff  de- 
dared  lor  the  couTersion  of  eighty  bogs  and  thirty-one 
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Dec.  184S  head  of  cftttle.  The  plaintiff  shewed  sundry  judgnsents  at 
Hollowcll  ^^  instance  of  several  persons,  obtained  at  May  and  Aug^ust 
V  Terras,  1810,  of  Perqniraons  County  Court  against  William 
Skinner,  c.  Skinner,  amounting  in  ull  to  upwards  of  $1200;  but 
gave  no  evidence  of  the  time  when  the  debts,  upon  which 
the  judgments  were  rendered,  were  contracted,  nor  of  the 
consideration  of  the  said  debts.  The  plaintiff  then  proved 
fhat  he  had  bought  the  property,  chiimed  in  the  declaration, 
nnder  executions  upon  those  judgments — that  William  C. 
Skinner,  had,  for  some  time  before  the  rendition  of  the  judg- 
ments, under  which  the  sale  was  made,  the  possession  of 
the  property  and  continued  this  pos-ession  up  to  the  sale — 
(hat  the  sale  under  the  executions  took  place  on  the  25lh  of 
September,  1810 — that  possession  of  the  property  was  de- 
manded of  the  defendant,  who,  after  the  sale,  had  got  it  into 
his  possession,  and  that  it  wasrafused,  and  he  then  proved 
tho  value  of  the  property. 

In  order  to  repel  thi^  prima  facie  evidence  of  title,  the 
defendant  proved,  that  in  1835  he  purchased  the  farm  in  Old 
Neck  in  Perqnimons  County,  and  all  the  stock  of  horses, 
cattle,  sheep,  hogs  and  farming  utensils  upon  it;  that  for 
the  years  1835  and  1836  he  carried  on  the  farm  under  the 
management  of  an  overseer;  that  the  first  of  the  year  1637 
he  put  William  C.  Skinner,  his  son  who  was  then  under  the 
age  of  twenty  one  years,  in  possession  of  the  fium  and  con- 
tinued upon  it  the  slaves,  horses,  callle,  sheep,  hogs,  farming 
utensils,  ic,  jfec^  Jind  agreed  to  give  him  half  of  tho 
wheat  crop,  which  was  then  on  the  land,  and  that  he  would 
give  him  the  property,  if  he  found  he  knew  how  to  manage 
it  and  conducted  himself  properly  ;  that  William  came  of 
age  in  the  Summer  of  1837 ;  that  from  the  time  he  took 
possession  in  1837  he  continued  tho  possession  until  the 
summer  of  1840,  when  he  went  up  the  country  with  his 
family;  that  while  he  had  possession  of  the  farm,  he  made 
whatever  use  of  the  crops  and  appropriated  them  as  he 
thought  proper,  but  disposed  of  none  of  the  other  properly  ; 
that  his  father,  who  lived  some  18  or  20  miles  off,  occasion- 
ally visited  the  farm  emd  gave  him  such  advice  in  relation  to 
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the  basiness  of  the  farm  as  he  deemed  proper :  that  the  eat-  i>ee.  i84s. 
tie  and  hogs  claimed  in  this  action  were  the  same  or  the  pro-  ~"      ~" 
dace  of  the  same  that  were  on  the  farm  previously  to  and       ▼ 
at  the  time  William  C.  Skinner  took  possession;  that  W.  C.  Skinner. 
Skinner  purchased  some  furniture  and  stock,  all  of  which 
was  sold  under  executions  against  him  in  July,  1840  ;  and 
that  his  father  never  made  him  any  title  to  the  property  put 
into  his  possession. 

The  plaintiff  then  proved  by  a  witness,  who  was  present 
when  the  demand  was  made,  thai  the  defendant  remorked  to 
the  plaintiOr,  that  if  hei  had  known  the  frime  ^hen  the  sale 
was  to  have  taken  place,  he  would  have  had  some  person 
there  to  bid  for  him,  that  be  hoped  the  plaintiff  had  purchase 
ed  the  property  for  him,  and  he  would  pay  the  plaintiff  the 
amount  he  bid  for  it — that  the  plaititiff  lefueed  to  accept 
this  offer,  unless  he  would  pay  him  the  whole  amount  of 
the  debt  due  to  him  from  William  C.  Skinner. 

H.  H.  jSVna?/,  a  witness  for  the  plaintiff,  proved  that  the 
defendant  and  his  son  W.  C.  Skinner  attended  a  vendue  iir 
February  1837,  at  which  the  witness  was  present;  that;  af^ 
ter  the  sale  was  over,  and  the  persons,  who  had  purchased^ 
property,  were  giving  their  notes,  the  defendant,  being  near 
the  table  when  the  persons  who  had  conducted  the  sale  were* 
taking  the  notes,  remarked,  that  he  had  given  his  son  Wil- 
liam 5^30,000  worth  of  property,  or  that  he  had  given  to  hiy* 
son  the  possession  of  1)30,000  worth  of  property — which' 
expression  the  defendant  used,  the  witness  could  not  stuto;. 
Another  witness  for  the  plaintiff  stated  that  in  1839  he  war 
employed  by  William  C.  Skinner  as  an  overseer  and  lived' 
with  him  in  that  capacity  upon  the  farm  in  Old  Neck;  that 
during  that  year  the  defendant  came  there  and  requested  the' 
witness  to  send  two  of  the  hands  on  that  farm  to  assist  him 
in  clearing  a  fishery;  that  not  finding  William  C.  Skinner 
at  home,  the  defendant  complained  of  his  being  absent,  and 
remarked  that  he  had  better  stay  at  home  and* attend  to  hi» 
business  himself,  instead  of  eniploying  an  overdoer;  that 
he  had  fallen  in  debt  $500  every  year,  and  in  a  few  years 
it  would  take  all  the  property  to  pay  his  (William's>debts» 
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1>06.  1848  aDd  it  should  Al  go  to  pay  his  debts,  that  as  he,  Williatn, 
rrr^TTcould  not  get  along  with  the  propery,he  would  then  see  how 
V  he  could  get  olong  without  it.  Another  witness  for  the 
Skumiitf.  plaintiff  proved  that  he  was  the  clerk  in  a  store  for  John  S. 
Wood  &  Co.  and  afterwards  for  W.  Bruer.  in  1839,  near 
where  Charles  W.  Skinner  lived;  that  William  C.  Skinner 
purchased  articles  that  were  used  upon  the  (arm  and  that  he 
also  purchased  some  furnitnre.  W.  Bagly^  another  wit. 
ness  for  the  plaintiff,  stated  that  he  as  Sheriff  of  Perquim- 
ans County,  having  one  or  more  executions  against  Wil- 
liam C.  Skinner,  to  satisfy  them  advertised  a  sale  of  personal 
property  to  take  place  at  the  farm  in  Old  Neck  in  July  1840;  tbar, 
before  the  sale  commenced,  the  defendant  asked  him  what 
property  he  intended  to  sell;  that  (his  was  in  the  piazza  of  the 
house;  that  witness  told  him  he  would  sell  such  property  as 
Wm.  C.  Skinner  could  best  spare,  and  requested  William  to 
pointout  such;  that  the  defendant  requested  his  son  to  make  out 
a  list  for  him  (Bagly,)  remarking  that  it  was  unnecessary 
for  them  to  go  over  the  plantation  selling  property,  ^'goand 
sell  all,  all  should  be  sold  to  pay  his,  William's,  debts;"  that 
William  C.  Skinner  made  out  a  list  of  property,  by  which  he 
Bagly)  sold,  until  he  sold  more  than  enough  to  satisfy  the 
executions,  which  he*  then  held  against  him  by  some  small 
amount.  The  account  of  sales  retu^rned  by  the  Sheriff,  with 
the  executions  under  which  he  then  sold,  were  exhibited  to 
the  Sheriff  and  he  identified  the  property  sofd  at  the  sale  in 
July  1840  as  being  the  same  property  of  which  William  C. 
Skinner  furnished  him  with  a  list,  at  the  time  spoken  of  by 
the  witness. 

The  defendant  then  proved,  that  all  the  property,  of 
which  William  C.  Skinner  made  out  a  list  at  the  sale  in  Ju- 
ly, 1840,  with  the  exception  of  on  ox-cart,  consisted  of  prop- 
erty, which  William  C.  Skinner  purchased  ofter  he  took 
possession  of  the  farm;  and  as  to  that  oxcart  William  C. 
Skinner  deposed,  that  until  he  referred  to  the  Sheriff's  ac- 
count of  sales,  he  did  not  recollect  it  was  sold  at  the  sale  in 
July ;  that  he  supposed  he  had  put  it  in  the  list  furnished 
the  Sheriff,  because  he  had  expended  nearly  the  value  ot 
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U)«  cart  ill  having  it  repaired.    The  defetidunt  introduced  B»^  i»&< 
QDoiher  witness,  whose  recollection  of  the  conversation  be-  j|^j^^^ 
tween  the  defendant  and    Bag\y  agreed  substantially  with       v 
that  of  the  latter,  with  the  exception  of  the  remark  made  by  ®^*****'* 
the  defendant,  when  he  requested   William  to  make  out  a 
list.     This  witness's  recollection   of  this  remark  was,   that 
the  defendant  requested  his  son  <<  to  make  out  a  list  of  his 
property,  as  it  was  unnecessary  to  go  over  the  house,  sealing 
the  property.'^       The  property  sold  at  that  sale  cc/bsisted 
mainly  of  household  and  kitchen  furniture. 

The  bogs  claimed  in  this  action  are  eighty  in  numberi 
consisting  of  bogs  of  difllerent  classes,  all  of  which,  so  far 
as  it  could  be'  gathered  from  ^he'  accbtint  of  sales,  were  sold 
together,  and  not  in  separate  jfots  nor  by  weight.  The  sher- 
iff was  examined/  as  to  the  nianner  in  which  the  sale  of  the 
bogs  was  compacted,  arrd  was  unable  to  state  whether  they 
they  were  sold  all  together  or  in  separate  lots. 

The  defendant's  counsel  insisted,  Jirsi^  that  there  was  na 
evidence  ol  a  gift  trom  the  father  to  the  son;  secondly ^  that^ 
as  the  plaintiff  had  declared  for  the  conversion  of  the  profi* 
erty  only,  the  question  whether  the  defendant  had  secretly 
retained  the  title  to  the  property,  with  a  knowledge  thai  bis 
sot>  was  contractii»g  debts  upon  the  farith  of  that  property,*  or 
whether  he  had  fraudulently  given  to  his  son  a  false  credit 
and  thereby  deceived  and  defrauded  creditors  or  purchasers, 
did  not  arise.  But  supposing  that  question  to  arise  upon  the 
pleadings^  he  then  insisted  there  was  no  evidence  of  such  a 
fraud ;  ihirdly\  that  if  the  jury  believed  from  tt^e  evidence, 
that  the  entire  lot  of  hogs  was  put  up  together,  the  purcha* 
ser  acquired  no  title  by  virtue  of  the  sale. 

As  to  ihe  first  point,  the  Court  instructed  the  jury,  that  if 
they  believed  the  evKience  of  William  C.  Skinner,  his  fatb^ 
er,  the  defendant,  never  had  given  him  the  property  in  coi>- 
troversy.  The  after  declarations  of  the  defendant  did  not| 
in  law,  amount  to  a  gift ;  and  they  were  ouly  important  as 
they  might  assist  them  to  a  satisfactory  conclusion  upon  an- 
other p'lrt  of  the  case. 

As  to  the  ^cond  point  made  m  the  defence,  the  jury  were 
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Dm.  184s:  instructed,  that,  if  they  believed  the  testimony  of  the  plain- 
'TT^jJJJ'  tiff,  he  bad  mode  ont  a  prima  facie  case  of  title  in  himself 
V        —  that  the  defendant  controverted  that  title,  upon  the  flfround 
Skinaer.   j|^^j  ^^.^  property  belonged  to  him,  and  that  it  was  perfectly 
competent  for  the  plnintifT  to  she«r,  it  he  could,  that  the  title 
set  up  by  the  d«?feiid.inl  was  one  the  law   would   not  tole- 
rate, or  that  it  was  contaminated   by  fraud — that  it  was  in 
comin<r  to  a  decision  upon  this  part  of  the  case,  their  atten- 
tion had  been  drawn  to  the  declarations  and  acts  ot  the  de- 
fendant, subsequent  to  his  putting  his  son   in  possession. 
They  were  lurther  instructed,  that,  when   a  father  settled 
his  son  off  to  himself,  putting  him  in  the  possession  of  prop- 
erty, which  passed  by  delivery,  and  the  son  obtained  credit 
upon  the  faith  of  that  property  wuh   the  knowledge  of  the 
father,  who  takes  no  sttps  to  correct  the  mistake,  but  suffers 
his  son  to  go  on,  in  so  obtaining  a  false  credit,  as  again:$t  a 
creditor  so  trusting  the  son,  believing  the  property  to  be  his, 
Ibe  father  would' not  be  permitted  to  set  up  his  title — that,  if 
they  were  satisfied  from  the  testimony  that  William  C. 
Skinner  did  obtain  credit  upon  the  faith  of  this  property  and 
that  was  known  to  the  defendant,  and  he  made  no  effort  to 
corrc-ct  the  mistake,  he  now  comes  too  late  to  say  the  prop- 
erty is  his,  and  not  William's — but  to  enable  the  plaintiff  to 
avail  himself  of  this  principle,  they  must  be  satisfied  from 
the  evidence,  that  the  debt,  upon  which  the  judgment  was 
obtained  and  under  which  he  claims,  was   contracted  with 
William  C.  Skinner  upon  the  faith  of  this  property. 

As  to  the  third  point,  the  Court  instructed  the  jury  that  if 
they  found  a  verdict  for  the  plaintiff,  he  was  entitled  to  the 
value  of  the  hogs,  as  well  as  of  the  cattle;  that  the  objec- 
tion was  one,  of  which  no  one  could  take  advantage,  but  the 
defendant  in  the  execution,  or  some  one  claiming  under  him, 
or  by  a  creditor  of  his — that  the  defendant  was  not  before 
them  in  cither  capacity. 

The  jury  found  a  verdict  for  the  plaintiff,  assessing  in  his 
damages  the  value  of  the  hogs  as  well  as  of  the  cattloi 
claimed  in  the  declaration.   A  new  trial  having  been  moved 
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for  and  refused,  and  jndsrment  rendered  pursuant  to  Ihe  ver-  ^^  ^^^ 
diet,  the  defendant  appealed.  Holloweir 

Kinney  and  Iredell  for  the  plainlifl. 
A.  Moore  for  the  defendant. 

RuFFiN,  C.  J.      The  opinion   of  the  court  is,  thai  upon 
the  defendant's  own  evidence  there  is  a  les^al  presumption 
of  a  gift  to  his  son  of  th^  cattle  and  hogs  in  controversy.— 
No  one  can  hesitate  as  to  the  true  nature  of  the  transaction 
between  the  defendant  and  his  eon,  who  knows  any  thing  of 
the  ordinary  feeh'ngs  and  conduct  of  parents  towards  their 
sons,  when  como  to  rnnn's  estate^  and  will  look  at  what  took 
place  between  thes^  persons.      It  is   preposterous  to  call  a 
young  gentleman  his  father's  overseer,  who,  upon  returning 
home  after  completing   his  educalion,   is  put  by  a  wealthy 
father  into  possession  of  a  fine  estate,  properly  stocked  with 
slaves,  and  with  the  usual   supplies  of  the  various  kinds  of 
cattle  and  provisions,  which,  in    conversations  with   his 
friends  and  in  transactions  of  business,  the  father  calls  his 
son's,  and  with  which  the  father  does  not  interfere  for  nearly 
four  years.     On  the  contrary,  during  all  that  period,  the  son 
acts  in  the  management  of  the  estate  and  in  the  use  of  every 
thing  made  or  being  on   it,  as  if  they  were  his  own  ;  dis« 
posing  of  all  the  crops  and  profit?,  and  they,  \oo^  were  of 
great  value,  at  his  own  will  and  to  his  own  use.     It  is  true, 
the  land  and  slaves  did  not  become  his;  because  i hey  do 
not  pass  but  by  deed  or  writing.    But  before  the  act  of  1816 
the  slaves  would  have  been   the  son's  property ;  and  even 
since  that  act,  if  young  Mr.  Skinner  had  remained  in  pos- 
session of  them,  until  his  father's  death,  intestate,  they  would 
have  been  his,  as  an  advancement,  from  the  beginning. —• 
Stallings  v  StalHngSt  I  Dev.Eq.  29S.    It  was  among  our 
earliest  reported  adjudications,  that  if,  when  a  child  went  to 
house-keeping,  a  parent  put  a  slave  or  other  chattel  into  the 
child's  possession,  the  property  was  to  be  deemed  in  the  pos- 
sessor.   The  soundness  of  the  principle  consists  in  its  cer- 
lain  conformity  to  the  intentions  of  almost  all  men  under 
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B<cV,i84S8|]eh  circumstances,  and  by  its  necessity,  as  a  protect ian  to 
g^jj^^^" children  in  beslowing  care  and  labor  on  what  cannot  be  la- 
▼  ken  from  them,  and  as  a  protection  also  to  persons  dealing 
Skinner.  ^|jjj  jj^^  children.  In  Farrel  v  Perry,  1  Hay.  2,  Judge 
Williams  lau)  down  the  rule,  that  piuting  a  chattel  into  a 
child's  possession  is  a  gift  in  law,  unless  the  contrary  be 
proven  ;  and  one  of  the  reasons  for  it  was,  that  otherwise 
creditors  might  be  drawn  in  by  false  appearances.  The 
same  reasoning  is  given  more  at  large  in  the  subsequent 
f  ase  of  Carter  v  Uuiland,  1  Hay.  97 ;  where  it  is  said,  thai 
when  the  possession  remains  with  the  child  for  a  considera- 
ble time,  it  wijl  be  necessary  for  the  father  to  prove  very 
clearly,  that  it  was  expressly  and  notoriously  understood  not 
to  be  a  gift ;  and,  further,  that  the  peace  of  families  and  the 
security  of  creditors  were  greatly  concerned  in  the  law  be- 
ing thus  settled. 

To  no  case  could  those  reasons  be  more  applicable  than 
to  the  present.  The  only  thing  that  is  supposed  to  qualify 
the  legal  inference  from  the  son*s  possessiaii,  that  there  was 
a  gift,  is,  that,  when  the  father  put  the  son  into  possession 
and  gave  him  half  the  crop  then  growing,  he  added,  **  and 
he  would  give  him  the  property,  if  he  found  he  knew  how 
to  manage  it,  ond  conducted  himself  properly."  But  that 
.  does  not  repel,  but  rather  fortifies,  the  legnf  prosumpfion, 
that  both  the  father  and  son,  as  well  as  the  rest  of  the 
world,  considered  the  crops  and  the  various  kinds  of  stock, 
except  the  slaves,  the  property  of  the  son.  It  is  expressly 
stated,  that  the  son  made  what  use  of  the  crops  he  thought 
proper,  and  appropriated  lliem  to  his  own  wsq.  That  wns 
for  three  or  four  years  ;  and  during  the  same  time  the  stocks 
also  remained  in  his  possession,  without  any  complaint  of 
his  sons  conduct  or  claim  of  property  by  the  father,  but  on 
the  contrary,  with  repeated  declarotions,  that  he  had  given 
all  that  property  to  his  son,  and  that  it  was  liable  to  his 
debts.  How  can  it  be  pretended  to  the  contrary?  A  father 
may  lend  his  son  the  use  of  land  and  negroes  ;  but  who  can 
suppose,  that  any  one  would  ever  think  of  borrowing  for 
four  years  a  stock  of  sheep,  hogs  and  cows,  with  a  view  ml 
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returning  the  same  specifically,  or  accounting  for  the  in- ^^- ^843. 
crease  ?    Nothing  of  the  kind  was  contemplated  in  liiis  case;  H^^ij^ 
for  the  son  mnst  have  killed  the  original  stock  or  most  ot  it       ▼ 
lor  sale  or  constimption,  and  bred  more  upon  his  own  provi-  ^^"■•'• 
sions  and  with  his  own  care.     The  discovery  of  the  son's 
embarrassments  induced  <he  defendant  to  resume  the  pos- 
vession  of  the  land  and  negroes,  and  tempted  him  also  to 
claim  again  the  other  chattels,  as  being  in  some  sort  appur- 
tenant to  the  plantation.    But,  until  that  discovery,  all  par- 
ties regarded  them  as  an  advancement  to  the  son,  and,  there- 
fore, as  his  property;  and  although  the  land  and  Hegroes 
might  be  resumed,  the  other  chattele  could  not,  to  the  pre- 
judice of  the  son  and  his  creditors. 

In  our  opinion,  therefore,  the  jury  ought  to  have  been  in- 
structed that  the  property  was  in  the  son,  and  consequently 
passed  to  the  plaintiff  by  the  Sheriff^s  sale. 

That  conclusion  renders  it  perhaps,  unnecessary  to  con- 
sider, whether  the  subsequent  observations  to  the  jury  were 
correct  or  not ;  since,  even  if  they  be  erroneous,  the  verdict 
being  right  in  point  of  law,  upon  the  whole  case,  ought  not 
to  be  disturbed.  Atkinson  v  Clarke  3  Dev.  171.  Yet,  as 
we  do  not  concur  in  those  observations,  and  the  contrary 
might  be  inferred  from  our  silence,  it  seems  to  be  incumbent 
on  us  to  state  the  opinion  entertained  by  the  court. 

The  learned  Judge,  upon  the  assumption  that  there  had 
been  no  gift,  gave  it  as  his  opinion,  that,  if  the  defeniiant 
knew  his  son  was  obtaining  credit  upon  the  laith  of  this  pro- 
perty and  took  no  steps  to  correct  the  mistiike,  but  suffered 
his  son  to  go  on  in  obtaining  a  false  credit,  the  lather  would 
not  be  permitted  to  set  up  his  title  against  the  plaintiff;  pro- 
vided, however,  the  debt,  tor  which  the  sale  to  the  plaintiS 
was  made,  was  in  fact  contracted  on  the  faith  of  this  proper- 
ty. For  imposition  on  particular  creditors  by  false  repre- 
sentations of  the  son's  credit,  the  defendant  plight  be  mode 
liable  in  a  proper  action.  But  even  an  express  fraud  of  that 
kind  would  not  work  a  change  of  property,  so  as  to  render 
what  was  really  the  property  of  the  fulber  subject  to  an  exe^ 
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Dae  1848  cutiott  against  the  son.      If  this  was  a  loan  and  not  a  eift  to 

Hoilowell  ^**®^"»  ^®  think  the  defendant  would  have  been  entitled  to 

T       a  verdict.      In  our  opinion,  indeed,  the  law  is  clear,  that  it 

8UBo«r.    ^j^g  ^  gjQ^      ijyj  jjjjjj  jg  not  on  the  ground  of  actual  decep* 

ion  on  particular  persons,  as  to  whom,  and  not  as  to  others, 
it  is  to  be  deemed  the  son's  propert7.  The  rule  rests  on  the 
tendency  to  deceive  the  world,  arising  out  of  a  ions:  unquaU 
ified  possession  of  chattels  derived  from  a  father  by  a 
child  on  settling  in  life.  To  counteract  that  tendency,  as  a 
general  mischief,  is  one  among  several  sufficient  reasons  for 
the  presunnption  of  a  gift,  where  it  does  not  appear  that  it 
was  expressly  a  loan.  If  obtaining  false  credit  with  particu- 
lar persons,  on  the  faith  of  property  in  the  sou's  possession! 
would  make  a  quasi  estoppel  on  the  father  against  claiming 
it,  the  cases  of  express  loans,  and  of  slaves  even,  would  be 
within  the  rule  ;  as,  we  suppose,  they  unquestionably  are 
not.  Our  view  is,  that  a  possession  ofachattel  by  the  child  un- 
der the  father,  not  expressly  as  a  loan,  is  evidence  in  lawi 
that  there  was  really  a  gift— .as  is  known  to  be  the  actual 
intent  of  the  parent  in  a  vast  majority  of  the  instances,  in 
which  a  child  receives  such  things  from  a  parent. 

If  the  property  was  in  the  son,  the  defendant  is  not  con- 
cerned whether  the  sheriff  conducted  the  f  ale  properly  or 
not.  The  son,  and  those  claiming  under  him,  can  alone 
make  the  objection. 

X 

Per  Curiam,  Judgment  affirmed. 
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JAMES  C.  SKINNER  vs.  CHARLES  W,  SKINNER. 

Where  a  father  puts  his  son  in  possession  of  a  plantation  and  slaves,  and  per-  Dec*r,1849 
mils  him  for  three  years  to  appropriate  the  crops  to  fais  own  use,  the  crop  of  —  — 
the  fourth  year,  as  well  as  the  preceding  ones,  are  to  he  considered  as  gi(U 
from  the  father  to  the  soh  and  liable  to  the  claims  of  the  son*s  creditors. 

A  sale  of  a  crop  of  com  in  a  field,  by  a  sheriff  under  execution,  is  good,  al. 
though  the  sheriff  was  not  in  nor  immediately  at  the  field,  if  he  was  near 
enough  to  be  in  plain  view,  so  that  bidders  saw  what  they  were  bidding 
for  ;  for  that  is  the  purpose  of  requiring  the  thing  to  be  present. 

Appeal  from  the  Superior  Court  of  Lav  of  Gates  count/, 
at  Spring  Term,  1843,  his  honor  Judge  Psarson  presiding- 

The  statement  of  this  case,  which  was  founded  on  the 
same  transaction  as  the  case  last  reported,  tiolloweU  v  Skiu^ 
nei\  ante  p.  165,  was  thus  given  by  the  presiding  Judge  : 

This  was  an  action  of  trover  for  700  barrels  of  corn.  The 
plaintiff  read  in  evidence  six  judgments,  amounting  in  all  to 
$1291  against  William  C.  Skinner,  takety  at  August  Termi 
1840,  of  Perquimans  County  Court,  and  executions  there- 
on to  November  Term,  and  proved,  that,  at  a  sale  by  the 
sheriff  under  these  several  executions,  in  September,  1840, 
the  plaintiff  purchased  the  crop  of  corn  at  Old  Neck,  which 
the  defendant  afterwards  converted  to  his  own  use.  It  ap- 
peared in  evidence,  that  the  defendant,  who  was  the  father  of 
William  C.  Skinner  and  a  wealthy  planter,  was  the  owner 
of  the  Old  Neck  plantation,  which  was  about  twenty  miles 
from  bis  residence  ;  the  plantation  was  supplied  with  horses, 
stock,  and  farming  utensils,  and  the  defendant  kept  there 
some  twenty  slaves.  In  February,  1837,  William,  his  son, 
who  had  just  finished  his  education,  went  to  reside  on  this 
plantation,  and  continued  to  live  there  until  the  fall  of  1840* 
The  wheat  crop  of  1837,  which  had  been  put  in  by  the  de. 
fcndant,  was  equally  divided  between  the  defendant  and 
William,  The  corn  crop  of  1837  and  the  corn  and  wheat 
crops  of  1838  and  1839,  and  the  wheat  crop  of  1840^  were 
disposed  of  by  William  and  the  proceeds  used  by  him. 
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Dec.  I843.\y|ieat  and  corn  were  the  only  products  of  the  farm  made 
~^^^ for  sale.  In  1838  William  married.  In  1839  and  1840 
V  William  employed  overseers.  During  his  residence  at  Old 
Skinner,  jjg^]^  jj^  bought  several  horses,  some  to  work  on  the  farm — 
others  for  riding  horses.  He  purchased,  in  his  own  name 
from  the  stores,  salt,  iron  arid  all  other  artfclcs  needed  on  the 
farm,  and  acted  in  every  respect  as  if  he  was  the  owner  of 
theestaSlishment,  but  did  not  sell  nor  o^r  to  sell  the  plan- 
tation OF  any  of  the  negroes  or  any  oi  the  stock  found  there, 
when  he  went  rnto^  possession.  Baglt/^  the  sherifT,  swore 
that  the  sale  took  place  at  Old  Neck — that  the  corn  was 
growing  in  two  large  fields,  lying  near  each  other,  separated 
by  a  fence  and  a  narrow  slip  &f  uncirltivated  land.  The  ri- 
\cr  field,  cofttaming  about  150  acres,  wa9  first  s6ld.  The 
sheriff  and  others  attending  the  sale  were  inside  of  the 
field,  when  it  wa»  sold  and  bought  by  the  plaintiff.  The 
new  field,  containing  about  50  acres,  wa3  thenr  put  up  and 
sold,  the  sheriff  and  others  remaining  hi  the  river  field.— « 
The  new  field  was  in  full  view,  the  nearest  part  about  two 
hundred  and  fifty  yards  off.  This  was  also  purchased  by 
the  plaii^tift.    The  corn  was  sold  as  it  stood  in  the  field. 

One  Small  swore  that  he  was,-  in  the  spring  of  >837,  at 
a  sale  of  the  properly  of  Thomas  Long  deed.,  the  defendant 
and  William,  his  son,  and  many  others  attendrngihe  hiring 
and  sale — that  the  defendant  bid  for  maU'y  negroes  when  of- 
fered for  hire  but  did  not  get  one— 'that,  when  the  purchasers 
and  persons  hiring  were  at  the  t-able  giving  their  notes,  the 
defendant  observed^  as  a  reason  for  wishing  to  hir^  negroes, 
tlMt  he  had  given  bis  son  William  property  worth  Ibirly 
thousand  dollars. 

One  HoUowell  swore,  that  he  was  the  overseer  of  the  de* 
fendant  at  Old  Neck  in  1836— that  in  1837  he  and  the  de* 
fendant  happened  to  be  at  Old  Neck  together  and  were  talk- 
ing about  the  value  of  the  place-^hat  the  defendetnt  said  the 
place  was  worth  twenty  two  thousand  dollars — that  he  had 
given  it  to  William — that  it  was  rather  more  than  his  share, 
but  it  could  not  be  split — that  he  intended  it  for  William 
and  should  direct  in  his  will  that  William  should  reftiod  to 


OF  NORTH  CAROLMA.  Uf 

the  other  legatees.    This  witness  also  stated,  that  iu  tS3S  iiel>*e.  1849 
Wfis  at  the  Court-house,  while  negroes  were  being  hired,  gj^^nj^ 
when  a  certain  negro  man  was  put  up — that  the  defendant       v 
enquired  (or  William,  saying  William  wanted  to  hire  this *•*""■*' 
negro — ^that  the  defendant  then  bid  off  the  negro  and  directed 
the  clerk  to  put  him  down  to  William — that  this  negro  work* 
ed  that  year  on  the  Oid  Neck  plantation — that  William  mati« 
aged  and  spoke  of  the  said  plantation,  as  one  would  of  hia 
own  property. 

One  Brothers  swore,  that  he  was  employed  by  AVilliam 
as  an  overseer  in  1839 — that  he  looked  only  to  William  for 
his  wages,  though  he  had  not  yet  been  paid. 

One  Whidby  swore,  that  he  was  employed  by  William  C« 
Skinner  as  overseer  for  the  year  1840;  that  William  manag* 
ed  every  thing  as  his  own,  shipped  the  wheat  crop  and  re- 
ceived the  proceeds — ^that  the  witness  in  August  informed 
the  defendant,  that,  owing  to  the  great  indebtedness  of  Wil- 
liam, he  was  afraid  his  wazes  would  not  be  paid — whereup* 
on  the  defendant  employed  him  to  oversee,  as  his  agent,  for 
the  rennainder  of  the  year  and  agreea  to  see  him  paid  for  the 
time  he  had  acted  as  overseer  of  Williatii — that  William  was 
then  on  a  visit  up  the  country  and  did  not  return  to  Old 
Neck. 

Lavgley  swore  he  sold  William  a  horse  in  1839  for 
$260  and  Willinm  said  he  should  be  paid  out  of  the  next 
crop. 

Brewer  swore,  that  ho  kept  a  store  near  Old  Neck  and 
William  purchased  articles  from  him  for  his  own  use  and 
that  of  thfi  plantation,  and  that  William  said  on  one  occasion 
he  considered  himself  worth  twenty  thousand  dollars,  that 
his  name  was  at  the  service  of  the  witness  and  was  good  for 
twenty  thousand  dollars. 

William  C.  Skinner^  called  by  the  plaintiff,  swore  that, 
at  the  time  he  requested  the  plaintiff  to  sign  a  note  to  Wood 
&  Co.  as  his  surety,  he  told  the  plaintiff  the  note  should  be 
paid  out  of  the  corn  crop  of  1840L--ihat  Wood  &  Co.  were 
merchants  near  the  Old  Neck— that  the  note  was  given  to 
fettle  their  store  account  and  wasone  of  the  debts,  w  hich  bad 

22 
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Dec.  i843.been  reduced  to  q  judgmeul  and  to  satisfy  which,  the  Sherifl' 
■  sold  the  corn  crop  of  VS4C — that  the  debt  was  about  six  him- 

inncr  ^^^^  dollars.  This  witness  further  stated,  that  he  had  the 
Skiimer.  gQ|e  use  of  the  crops  alter  he  went  to  Old  Neck,  except  the 
wheat  crop  of  i837 — that  he  bought  horses,  mules  &c.  and 
managed  as  if  the  property  was  his — that  he  anticipated  the 
wheat  crop  of  1840  by  a  draft,  which  was  endorsed  by  his 
father  for  him — that  his  father  had  no  knowledge  of  the 
debts  or  of  any  one  of  them,  under  which  the  crop  was  sold, 
80  far  a$  he  knew,  but  his  father  on  several  occasions  com- 
plained that  he  was  doing  badly  and  was  going  in  debt — 
that  he  remonstrated  with  him,  and  when  he  saw  a  new 
horse  would  give  him  a  lecture  on  economy — that  he  went 
,  to  Old  Neck  in  February  1837  and  came  of  age  in  June  of 

that  year — that,  when  he  left  schoo|,  his  father  asked  him, 
whether  he  would  prefer  living  at  home  or  going  to  Old  Neck 
— that  he  left  it  to  his  father,  who  concluded  that  he  should 
go  to  Old  Neck,  and  told  him  he  would  give  him  half  of 
that  year's  crop  and  afterwards  would  be  regulated  accord- 
ing as  he  thought  his  conduct  merited — that  no  more  definite 
arrangement  was  ever  made. 

The  witness  Brothers  further  stated,  that  in  1839  while 
he  was  William's  overseer,  the  defendant  came  to  the  plan- 
tation— that  William  was  not  at  home- -that  the  defendant 
said  he  had  come  to  get  two  of  William's  negroes  to  assist  in 
clearing  out  a  fishing  ground,  that  William  had  better  stay 
At  home  and  attend  to  his  business  instead  of  having  an  o- 
verseer,  that  he  liad  been  getting  in  debt  S500  a  year  ever 
since  he  took  possession  of  the  place,  and  that,  if  be  did  not 
do  better,  he  would  be  sold  out  in  a  few  years — that  the  de- 
fendant then  said,  "Well,  the  property  will  all  be  sold,  and 
if  he  can't  live  with  property,  he  may  get  along  without  it" 
— that  the  defendant  came  to  the  plantation  but  seldom  and 
exercised  no  control  when  there,  except  to  give  advice  &c. 

The  defendant  offiered  no  evidence. 
.    The  plaintiff's  counsel  insisted,  flrstf  That  from  the  evi- 
dence William  Skinner  was  the  owner  of  the  corn-crop,  be- 
iog  a  tenant  from  year  to  year,  or  at  any  rate  a  tenant  at 
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will  and  so  entitled  to  emblements;  secondly ,  that  William  Dec.  i843 
being  permitted  by  his  father  to  enjoy  the  property  as  his  own'TTT       " 
and  having  acquired  credit  on  the  faith  of  the  crops,  the  de-       v 
fendant  would  not  be  permitted  to  set  up  his  claim  and  de-   Skuuier 
feat  the  creditors. 

The  defendant's  counsel  con  tended,  ^r*/,  That  William 
was  the  mere  agent  and  manager  of  his  father^  having  no 
ownership  in  the  properly  or  crops;  secondly,  That,  suppo- 
sing the  principle  of  law  contended  for  by  the  plaintiff's 
counsel  to  be  correct  and  applicable  to  creditors,  it  was  ne- 
cessary to  shew  that  the  defendant  had  knowledge  that  WiU 
liam  was  about  to  contract  some  one  of  the  debts,  under 
which  the  property  was  sold,  and  permitted  him  to  get  cjrediC 
on  the  faith  of  the  crops;  so  far  from  which,  it  was  apparent 
that  the  defendant  had  no  such  knowledge,  but  was  unwil- 
ling and  even  remonstrated  against  his  contracting  debts. 

The  Court  charged,  that,  if  William  was  the  agent  or 
managei  ef  the  defendant,  the  plaintiff  could  not  recover  on 
the  first  ground,  as  representing  William  the  debtor,  because 
an  agent  has  no  property  in  the  crop,  and  if  injured  must 
sue  on  his  contract;  but  if  the  son  took  possession,  not  as  a- 
gent  but  on  his  own  account,  with  the  understanding  that  the 
possession  was  his,  and,  although  the  title  remained  in  the 
jfather,  yet  he  was  to  have  the  privilege  of  using  the  planta- 
tion and  negroes  and  be  the  owner  of  what  he  should  make, 
subject  to  revocation  by  the  father,  whenever  heshould  think 
proper,  the  son's  taking  possession  would  create  such  a  re- 
lation between  him  and  his  father,  whether  a  tenancy  from 
year  to  year  or  a  tenancy  at  will,  it  was  unnecessary  to  de- 
cide, as  to  entitle  the  son  to  a  crop  which  he  had  planted  and 
cultivated,  aUhough  it  was  standing  on  the  ground  at  the 
time  the  father  terminated  the  relation.  It  was  not  necessa-" 
ry  for  rent  to  be  reserved.  A  father  might  give  his  son  a 
stated  sum  for  his  support,  or  her  might  give  him  the  use  of  a 
plantation  and  negroes  for  that  purpose.  It  he  did  so,  and 
the  son  was  at  the  expense  of  employing  an  overseer,  hiiing 
negroes,  buying  horses  <fec.,  although  the  father  might  re- 
voke the  gift  or  loan  at  any  time,  still  the  son  would  be  en- 


180  IN  THE  SUPREME  COURT 

Dec  1843  titled  io  the  crop,  which  he  had  been  at  the  trouble  and  ex* 
'  pense  of  making.     Whether  the  son  was  the  mere  agent,  or 
was  put  in  possession  on  his  own  account,  was  left  to  the 
jury. 

The  Court  further  charged,  that,  if  the  defendant  by  pul- 
thig  the  son  in  possession  enabled  him  to  acquire  cred- 
it; if  the  creditors  or  any  of  them,  under  whose  executions, 
the  crop  was  sold,  gave  credit  to  the  son,  under  a  belief  that 
ho  was  the  owner  of  the  crops  and  had  a  right  to  dispose 
of  them,  and  if  the  defendant  knew  that  his  son  was  enjoy- 
ing credit  and  going  in  debt,  upon  the  faith  of  his  being  en- 
titled to  the  crops,  and  stood  by,  without  taking  any  meas- 
ures to  correct  the  false  impression,  he  would  not  bealiowed  to 
set  up  his  title  to  the  crop,  against  the  plaintiff,  who  repre- 
sented the  creditors,  although  the  jury  should  believe  he 
was  unwilling  for  his  son  to  go  in  debt  and  remonstrated  a- 
gainst  his  doing  so,  and  althogh  he  did  not  know  of  his  in- 
curring any  of  the  particular  debts  sued  on — on  the  same 
principle,  that  one,  who  stands  by  and  sees  another  buy  and 
pay  for  his  horse,  is  not  allowed  afterwards  to  claim  him, 
and  one,  who  is  in  the  habit  of  sending  his  servant  to  a  store 
is  bound  to  pay  the  account,  though  the  master  did  not  send 
him  for  a  particular  article. 

The  defendant's  counsel  also  insisted,  that,'as  to  the  fifty- 
acre  field,  the  sale  was  void,  because  thesherifi  had  no  right 
to  sell  at  the  distance  of  two  hundred  and  fifty  yards. 

The  Court  charged,  that  it  was  not  necessary  for  an  offi- 
cer to  go  inside  of  a  field,  in  order  to  sell  a  growing  crop  ; 
it  was  sufficient  that  he  was  within  view  and  within  such  a 
convenient  distance,  that  the  persons  attending  the  sale  could 
examine  for  themselves  and  know  what  was  oflered  for  sale. 

There  was  a  verdict  for  the  plaintiff,  and  a  new  trial  being 
refused  and  judgment  rendered  according  to  the  verdict,  the 
defendant  appealed. 

Kinney  and  Iredell  for  the  plaintiff. 
A'  Moore  for  the  defendant. 

RuFFiNj  C  J.    This  case  arises  out  of  the  same  trans- 
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aetion,  which  gave  rise  to  that  of  Holhwell  v  Skinner,  de-Dec  1843 
cided  at  the  present  term,  {ante  p.  1 65);  and,  if  possible,  is  ~j^.^^^^ 
clearer  for  the  plaintiff  than  that  was.  t 

If  the  son  was  not  occupying  the  plantation  as  the  over-  ^J^'n^w- 
seer  and  servant  of  the  defendant,  it  must  follow  that  hedid  so 
on  his  own  account  and  for  his  own  benefit.     We  need  not 
go  minutely  into  the  evidence  for  the  purpose  ofestablisl.ing 
the  nature  of  the  occupation  ;  no  one  can  doubt  (lom  what 
the  deiendant  said,  and  from  what  he  and  his  son  did,  and 
from  what  they  did  not  do,  that  the  father  was  setting  his 
son  up  in  the  world   by  giving  him  the   use  of  the  largo 
property,  of  which  he  put  him   in  possession— accordingly 
the  young  gentleman  sold  the  crops  of  three  years,  and  ap- 
propriated them  to  his  own  use,  without  claim  or  complaint 
of  the  father.     What  overseer  or  stewnrd  would  have  been 
allowed  to  act  in  that  way )     Could  tlie  fttther  maintain  ac- 
tions against  the  purchasers  of  the  crops  of  1837,  '38  and 
39,  which  the  son  sold?  Why  not?  It  is  because  the  father 
never  thought  of  claiming  them,  but  intended  that  the  son 
should  so  dispose  of  them  and  appropriate  the  proceeds  ;  in 
other  words  they  were  gifts.     For  the  same  reason  the  crop 
of  1840^  produced  during  the  son's  occupation  and  by  his 
industry,  is  his,  both  for  the  benefit  of  himself  and  his  cred- 
itors.    The  son's  possession  began   wiih  an  express  gift  of 
half  the    crop  then  growing,  "  and  after  that  he,  the  fath-  ' 
er,  would  be  regulated  as  he  thought  the  conduct  of  the  sou 
iDerited."     That  is  the  son's  own  account  of  the  matter,  and 
he  adds,  '*  that  no   more  definite    arrangement  was  ever 
made."  This  certainly  imports,  that  the  father  might  resume 
the  land  and  negroes  when  he  pleased.     But  it  equally  im- 
ports, that  until  he  should  resume  them,  he  did  not  claim  the 
crops  that  should  be  made,  but  that,  as  the  first  was  the  son's 
by  express  gift,  so  the   others  should  be  also.     The  son 
planted  and  cultivated  the  crop  of  1810,  to  maturity,  and 
therefore  that  belonged  to  him  :  and  so,  the  jury,  we  think, 
w«»re  properly  instrnctcd.   As   the  verdict,  on  this  ground, 
was  in  point  of  law  right,  the  judgment  must  be  aflirmed, 
uotwithstanding,  us  we  said  in  Hollowell  v  Skinner^  we  do 
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Doc'r,i84d  not  coDcur  in  the  opinion  as  to  the  quasi  estoppel  on  the  de- 
fendant. 

We  also  think  the  sale  of  the  corn  in  the  small  field 
valid.  Although  the  sheriff  was  not  in,  or  immediately  at 
the  field,  yet  he  was  near  enough  to  be  in  plain  view,  so 
that  bidders  saw  for  what  they  were  bidding:  and  that  is  the 
purpose  of  requiring  the  thing  to  be  present. 

Per  Curiam,  Judgment  affirmed. 


—-•••#•<• 


WILSON  C.  WHITAKER  &  AL.  vs.   Vi^ILLIAM  D.  PETWAY, 
SHERIFF. 

Any  irregukrity  iii  tho  return  of  a  justice'H  execution  levied  on  land,  as  that 
it  was  not  returned  to  the  next  Court,  or  that  the  personal  property  was  not 
exhausted,  or  any  error  of  the  Court  in  ordering  a  sale  of  the  land,  when 
the  personal  property  levied  on  has  not  been  exhausted,  con  only  be  object- 
ed to  by  the  defendant  in  the  execution. 

On  the  application  of  a  sheriff  for  the  advice  of  the  Court,  how  he  is  to  ap- 
ply moneys  raised  by  him  under  several  /i.  fa.s  on  judgments  in  Teurt  and 
writs  of  i^nditioni  exponas  issuing  on  orders  for  the  sale  of  land  levied  on 
by  a  justice's  execution,  the  Court  will  not  look  behind  the  orders  of  sale 
and  the  venditioni  eocponas  issuing  thereon. 

The  case  of  Hentkaw  v  Branson,  3  Ircd.  298,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Edgcomb 
County,  at  Pali  Term,  1843,  his  Honor  Judge  Bailey 
presiding. 

This  case  came  before  the  Court  upon  the  application 
of  the  defendant,  the  Sheriff  of  Edgcomh,  to  the  County 
Court  of  that  county,  at  August  Term,  1841j  which  appli- 
cation was  in  the  following  words,  viz: 

"The  sheriff  being  doubtful  to  whom  to  apply  the  mon- 
eys raired  by  the  sale  of  the  defendant's  lands,  as  mentioned 
in  his  return  on  the  fi.  fa.  of  Wilson  C.  Whitaker  against 
Benjamin  P.  Porter,  brings  into  Court  here  the  sum  of  fire 
hundred  and  fifty  eight  dollars  forty  two  cents,  and  asks  the 
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advice  of  the  Court  how  to  appropriate  the  same-^which  Dec.  1843 
returD  is  in  the  following  words,  viz  :  .  „. 

William  D.  Petway,  sheriff  of  Edgcomb  brings  into  court  y 
here  the  sum  of  $558  42  arising  from  the  sale  of  B.  Porter's  ^•^'^'y- 
lands,  and  not  knowing  how  to  apply  the  said  moneys,  asks 
the  court  how  to  appropriate  the  same  upon  the  following 
statement  of  facts,  to  wit:  James  C.  Marks,  a  constable) 
whose  office  expired  at  February  Term,  1841,  having  in  his 
hands  sundry  executions  against  the  defendant  Porter,  to 
part  of  which  Asa  Edmondston  nud  others  were  sureties^ 
levied  some  of  those  executions,  to  wit,  those  in  favor  of  L. 
H.  B.  Whitaker,  Pitman  and  Coker,  on  two  negroes  and  a 
tract  of  land  of  Asa  Edmondston,  and  on  Porter's  property 
the  11th  of  January,  1841.  The  executions  of  John  Bar- 
field,  T.  and  B.  Hunter  were  levied  21st  Dec.  1840,  on  Por- 
ter's hogs,  horses,  corn  &c.  and  on  three  negroes  as  well  as 
on  Porter's  land — the  executions  of  Denton  and  others  were 
levied  on  the  2d  of  February,  1841,  on  Porter's  land  and 
property  alone.  Part  of  the  personal  property  of  Porter  was 
sold  by  Marks  on  the  Friday  of  February  court;  1841',  and 
by  Mark's  returns  brought  the  sum  of  $246.  The  remain- 
der  of  the  personal  property  of  Porter,  the  negroes,  was  sold 
on  the  4th  Monday  of  March,  1841,  for  $551.  The  whole 
amount  was  applied  by  Marks  to  a  part  of  the  executions  ia 
bis  hands,  which  were  levied  the  21st  of  December,  1840, 
in  favor  of  Barfield,  excluding  a  part  of  Barfield^s  execu*- 
tions  and  the  executions  of  T.  and  B.  Hunter,  then  levied. 
The  personal  estate  of  Edmondston,  levied  on  by  Marki^, 
remains  unsold.  On  the  25th  of  May,  1841,  Porter  accept- 
ed notice  of  (he  levies  on-  his  land,  aud  Marks  returned  them 
to  May  Term,  1841,  of  the  County  Court,  on  tiie  2d  day 
thereof,  and  by  order  of  the  court  venditigni  exponas^ 
issued  on  Ihem  to  Auc^ust  Term,  184^1.  Ou  the  I3(h  of 
May,  1841,  Thomas  Maner,  a  constable,  levied  the  ex(?cu- 
tion  of  James  J.  Philips,  on  the  land  alone  of  Porter,  and 
returned  the  same  to  May  Term,  1841,  upon  which,  by  or- 
der of  the  court,  a  venditioni  txpotias  issued,  returnable  to 
August  Term  following.     At  May  Term,  1841,  Wilson  C. 
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Dec.  1843  Wliitakcr  obtained  his  judgment  and  execution  issued  there* 

~~T      on  returnable  to  the  succeeding  Aujjust  Term.     The  land 

V        was  sold  under  all  these  several  executions,  which  are  now 

Petway.  Q^  gjg  j^^j  returned  herewith."  Signed  "  William  D.  Potway, 

Sheriff" 

Whereupon,  Wilson  C.  Whitaker  moved  the  court  for  a 
rule  on  the  sheriff,  first  to  appropriate  the  said  moneys  to  the 
execution  of  James  J.  Philips,  wd  then  to  his  own,  and  the 
sheriff  bcinof  in  court  here  has  notice  of  the  rule,  with* 
out  any  other  service.     And  the  rule  was  continued. 

At  February  Term,  1842,  the  following  entry  was  made 
on  the  minutes  :  "  Rule  on  plaintiff,  Wilson  C.  Whitaker, 
to  shew  cause  why  the  constable^  James  C.  Marks,  may  not 
emend  his  constable's  levies,  so  as  to  describe  more  partica* 
larly  the  boundaries  and  location  of  the  lands  levied  on. — 
Rule  erranted.^c- 

At  May  Tefm,  184{5,  the  motion  of  Wilson  C.  Whitaker 
was*^6verrulcd,  and'it  Avaa  ordered  by  the  court,  that  the 
moneys. in  thejiapds  of  the  sheriff  be  appropriated  pro  rata 
to  rtie  venditioni  exponas',  issutngr  from  Mny  Term,  1841. 
Froin  this  order  Wilson  C.  Whitaker  appealed  to  the  Supe- 
rior Court. 

The  case  came  on  for  hearmgf  in  the  Superior  Court  of 
Law  of  Edgcomb  county  upon  this  appeal,  when  thefollow- 
ins:  ordiir  was  made:  «*  This  case  now  coming  on  to  be 
heard  upon  the  return  of  the  defendant,  who  is  the  sheriff 
of  Edocorab,  and  the  exhibits  filed  in  the  cause,  The  court 
is  of  opinion,  and  doih  so  adjudge,  that  the  moneys  men- 
tioned in  the  said  return,  arising  from  the  sale  of  the  land 
of  Benjamin  Porter,  \te  applied  to  the  rfncf/fio/if^  issuing 
upon  the  levies  made  hy  James  0.  Marks  and  Thomas  L. 
Maner^  according  to  the  dates  of  (he  said  levies." 

Prom  this  order  Wilson  C.  Whitaker  appealed  to  the  Su- 
preme Court. 

WhVaker  for  the  plaintiff. 
B.  Moore  for  the  defendant 
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Da5iisl,  J.     Both  the  County  and  Superior  Courts  pro- Dee.  i843 
cecded  in  their  judgments  on  this  rule,  not  barely  to  dis^  whitakeT 
charge  it  as  to  the  plaintiff,  but  directed  the  sheriff  how  he       t 
should  dispose  of  the  money,  raised  by  the  sale  of  (he  land,   ^^^^7- 
among  the  other  execution  creditors;  a  thing  not  called  for 
by  the  rule,  and  which,  therefore,  we  shall  not  determine  in 
this  opinion  of  ours.    We,  however,  concur  with  the  judge 
in  his  opinion,  that  the  plaintiff  has  no  right  to  any  of  the 
money  arising  from  the  sale  of  Porter's  land  ;  as  there  is  not 
enough  to  pay  the  justice's  judgments.     It  is  true,  that  the 
levies  on  Porter's  land  by  the  constable,  Marks,  ought  regu- 
larly to  have  been  returned  to  the  next  Term  of  the  County 
Court,  which  would  have  been  February  Term.    And  it  is 
equally  true,  that  the  court  should  not  have  made  any  or- 
der for  the  venditioni  to  issue,  until  all  the  personal  proper- 
ty, which  had  been  levied  on,  had  been  first  sold,  and  the  a- 
mount  creditcd'on  the  justice's  judgMMH^^MPlll^alance 
only  of  the  money  due  on  the  judfl^n|pwK3hi|S|t^    be 
raised  out  of  the  land  under  the  miuRtionis.     HenMaw  v 
Branson,  3  Ired.  298.     But  who  hi^a|^l^|l0Etf  al^^ 
tage  of  these  errors  and  irregularifios?    Porter,  the  crefen- 
dant  in  these  justice's  executions,  lan^fQ^Skl^ftbe.  Mad  a 
right  to  object.    He,  so  far  from  raisW^obiectjg^ywIctual- 
ly  waived  all  errors,  and  permitted  theoT^li^obe  made  at 
May  Term,  as  prayed  for  by  the  plaintiffs  in  those  justice's 
judgments.      It  is  a  maxim,  that  consent  takes  away  er- 
ror.   The  venditioni  in  each  case  recites  the  levy  on  the 
land  by  the  constable,  and  also  the  date  of  that  levy.    All 
these  levies  were  made  before  the  plaintiff  obtained  his  judg- 
ment against  Porter  ;  and,  of  course,  as  they  are  not  void, 
have  priority  to  the  plaintifi  's  execution. 

As  to  the  amendments  permitted  to  be  made  on  the  returns 
ot  the  justice's  executions  by  Marks,  all  we  can  say  is,  that 
the  amendment  was  at  May  and  was  not  appealed  from. 
The  question  of  its  propriety,  is,  therefore,  not  before  us. 
We  cannot,  in  deciding  this  rule,  look  behind  the  orders  of 
sale  and  the  writs  of  venditioni  exponas  issued  thereon. 
It  is  to  be  recollected,  that  the  writ  jutifies  the  sheriff  and 
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^«|i843.  (hat  he  i$,  therefore,  bound  to  pay  the  money  to  the  creditors 
according  to  the  preferences  appearing  upon  their  execu- 
tions. Here  Whitaker's  is  a  jifa.  tested  at  May  Term; 
while  those  of  tbeother  creditors  are  writs  of  venditioni  ex- 
ponas on  levies  before  May.  The  rule  ought  therefore  to 
have  been  discharged  and  the  judgment  is  affirmed  with 
costs. 

Per  Curiam^.  Judgment  affirmed. 


BENJAMIN  R0BIN80N  w.  DANIEL  GEE. 

libera  the  grantor  of  a  tract  of  land  reserved  to  himeelf  and  lua  heira  ''all 
the  law^mill  timber  on  the  land  standing  or  being,  or  which  may  hereafierl 
•land  or  be  on  the  said  bmd  or  any  part  thereof;"  held  that  the  grantor  and 
his  assignees  had  only  a  right  to  the  saw  mill  timber  then  on  the  land  or  to 
snch  trees  as  might  thereaAer  become  fit  for  saw  mill  timber,  when  they 
became  so  fit,  but  that  they  had  no  right  to  prevent  the  grantee  of  the  land 
from  cutting  down  pine  saplins,  though  these  might,  if  left  undistuifaed, 
have  become  saw  mill  timber  at  some  future  time. 

Hdd  further,  that  if  the  person  claiming  under  such  reservation  of  saw-mill 
timber  had  been  injured  by  the  grantee  of  the  land    cutting  down  such 
timber,  his  proper  remedy  was  by  an  action  of  trespass  quare  elau^um  Jre» 

The  case  of  Brittam  ▼  McKay ^  I  Ired.  265,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Cumberland 
County  at  the  Special  Term  of  the  said  Court  in  December, 
1843,  his  honor  Jtidge  Haklt  presiding. 

This  was  an  action  of  trespass  quartclaummfregiihTOUf^i 
to  recover  damages  for  cutting  down  and  using  a  number  of 
pine  saw-mill  timber  trees,  and  for  cutting  down  and  using 
pine  cord  wood,  and  for  cattrag  down  and  using  pine  rail 
timber,  not  needed  nor  used  for  plantation  purposes, 
upon  a  certain  tract  of  land.  The  plaintiff  produced  a 
deedj  dated  in  July,  1800,  from  Archibald  Reed  to  James 
Gee,  of  whom  the  defendant  was  the  sou  and  heir.    This 
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deed  conveyed  to  the  said  James  Gee  the  tract  of  land  in  Doe.  1849. 
question,  called  "the  pine  thicket"  containing^  200 acres, "^7""^ 
<*to  have  and  to  hold  the  aforesaid  tract  or  parcel  of  land  with  v 
all  and  singular  the  appurtenances  to  the  same  belonginof  or  ^^ 
appertaining,  reserving  only  to  himself  the  said  Archibald 
Reed  and  his  heirs  and  assigns  forever  all  the  saw-mili  pine 
timber  on  the  same  land  standing  and  being  or  which  may 
hereafter  stand  or  be  on  the  said  land  or  any  part  thereof, 
wiih  full  and  absolute  privilege  of  egress  and  regress  in  and 
upon  the  said  land  at  all  limes  for  the  purpose  of  cut- 
ting or  taking  away  the  said  reserved  timber  except 
only  such  timber  as  shall  be  at  any  time  necessa- 
ry  for  fencing  ond  for  plantation  uses  on  the  said  land." 
And  then  followed  the  usual  covenant  of  warranty.  The 
plaintifi  then  produced  a  deed  dated  in  February,  1803, 
from  the  said  Archibald  Reed  to  one  David  Anderson  in 
which  the  description  of  the  preiiises  conveyed  is  as  fol- 
lows, "a  certain  piece  or  parcel  of  land  in  the  said  County 
of  Cumberland,  situate,  lying  and  being  as  follows,  *'  Be* 
ginning  d&c!'  (^Iiere  the  boundaries  are  described)  "  being 
the  same  land  which  was  sold  to  James  Gee  some  years  a* 
go  and  the  saw  mill  timber  excluded — \i^ich  saw  mill  tim* 
ber  on  said  land  the  said  A.  Reed  w\y  sells  to  David  Ander- 
son  and  his  heirs  &c.  forever,  and  the  said  A.  Reed  doth 
warrant  and  defend  the  saipe  to  the  said  David  Anderson 
and  his  heirs  forever,  and  that  the  said  D.  Anderson  shall  at 
all  times  and  ^bcQ  .he  pleases^  go  upon  the  said  land 
and  take  off  and  cut  down  any  such  saw  mill  tim- 
ber as  he  thinks  proper  free  from  any  hindrance  or  molesta- 
tion  whatsoever  from  the  owner  of  the  said  land  or  any  oth- 
er person  or  persons."  By  virtue  of  an  e^^ecution  issuing  on 
a  judgment  against  the  said  David  Anderson  the  sheriff  sold, 
and,  by  deed  bearinc^  date  the  4th  November,  1818,  convey- 
ed to  Jonathan  Evans  in  fee  <'  a  certain  piece  or  parcel  of 
land  dec."  (describing  it)  <<  being  the  same  land  sold  by  Af- 
chibald  Reed  to  James  Gee  on  the  15th  of  July,  1800,  and 
fill  of  the  pine  saw  mill  timber  excepted  thereon,  which 
said  pine  saw-mill  limber  was  sold  by  the  said  A.  Reed  to 
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Dee.  1848  D.  AndenoD  by  deed  bearing  date  the  28th  of  February, 

— ": 1803 ;  and  it  is  the  true  intent  and  meaning  of  this  instru- 

^r^  ment  to  sell  and  convey  only  the  pine  saw-mill  timber  which 
^^  now  is  and  which  ever  hereailer  shall  be  on  the  aforesaid 
200  acres  of  land,  with  all  the  rights  and  privileges  vested 
in  the  said  D.  Anderson."  Jonathan  Evans  on  the  same  day 
by  deed  conveyed  to  the  plaintiff  all  that  had  been  conveyed 
to  him  by  the  said  deed  of  the  Sheriff.  It  was  in  evidence 
that  the  tract  of  land,  called  «The  Pine  Thickett,"  had  nev- 
er been  cleared  except  about  three  acres,  upon  which  was  a 
bouse  inhabited,  and  that  nearly  the  entire  growth  thereof 
was  pine — that  the  widow  of  James  Gee,  after  his  death, 
which  happened  nearly  forty  years  ago,  had  used  the  land 
without  stint  as  her  own,  and  enjoyed  more  than  twenty 
years  actual  possession  of  it ;  and  there  was  no  proof  that 
the  plaintiff,  or  those  under  whom  he  claimed,  had  ever  ex- 
ercised the  right  of  getting  saw-mill  timber  on  the  said  land, 
but  it  was  in  proof  that  he  had  got  some  rails  thereon  about 
the  time  of  the  alleged  trespass  by  the  defendant,  and  also 
that  the  defendant  acted  under  his  mother's  authority.  It 
was  also  in  evidence  that  the  defendant  admitted  he  had  cut 
down  for  market  about  thirty  cords  of  pine-wood,  but  denied 
that  he  had  cut  down  any  trees  fit  for  saw-mill  timber.  And  it 
was  also  proved  that,  at  divers  times,  the  defendant  had  cut 
down  pine  wood  for  the  use  of  his  mother's  plantation  adjoin* 
iug,  though  no  times  were  fixed  upon  as  those  at  which  the 
acts  were  done. 

It  was  insisted  by  the  defendant  that  the  plaintiff  could 
not  recover  in  this  action,  ^r^/.  Because  the  reservation  in 
the  deed  from  Reed  to  Gee  was  void  as  a  reservation;  seconds 
lijf  That  it  could  not  operate  legally  as  an  exception,  and, 
therefore,  first,  that  Beed  had  nothing  in  him  to  convey  to 
Anderson,  and,  secondly,  that  even  if  Reed  had  any  thing  in 
him  and  had  conveyed  to  Anderson,  the  judgment,  execution 
and  Sheriff's  deed  had  not  conveyed  that  interest  from  An- 
derson to  Evans;  ihirdly^  That  the  plaintiff  and  those  un- 
der whom  he  claimed  had  lost  their  right  by  lapse  of  time, 
there  being  no  proof  of  its    having  ever  been  exercised; 
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iFVurMfy,  that,  supposing  the  exception  in  the  deed  from  Dec  1819 
Reed  to  Gee  to  be  valid,  there  was  an  exception  to  an  excep-  ~', 

...  ^  .   .  .....        RobmaOB 

tioD,  whieh  gave  Gee  a  right  to  use  even  saw  mill  pine  tun-  v 
ber,  when  necessary  for  fencing  or  other  plantation  uses,  ^^' 
aod  that  the  proof  was  that  any  timber  of  any  description 
taken  by  the  defendant  had  been  for  fencing  or  other  plan- 
tation uses;  Fifthly^  that  there  was  no  proof  that  any  saw 
mill  pine  timber  had  been  used  or  taken  by  the  defendant  Tor 
any  purpose;  Sixthly^  the  defendant  relied  on  the  statute  of 
limitations;  and  Seventhly,  that  the  action  of  Trespass 
quart  clausum  fregit  was  not  the  proper  action,  if  the 
plaintiff  could  maintain  any  action. 

His  Honor  charged  the  jury.  Reserving  all  other  ques- 
tions, which  had  been  raised  by  the  defendant  in  this  cause, 
he  left  it  to  them  to  say,  whether  the  defendant  had  at  any 
time  within  three  years  before  the  institution  of  the  plain- 
tiflfs  aetion,  cut  down  or  otherwise  used  or  destroyed  any 
pine  trees  fit  lor  saw  mill  timber,  not  necessary  for  fencing 
the  land  or  other  plantation  uses,  or  had  commanded  the  same 
to  be  done  or  had  assented  to  its  being  done  before  or  after- 
wards or  had  taken  benefit  thereof.  For  the  present  he  held 
the  action  to  be  properly  brought;  and  that  the  plaintiff  had 
a  right  to  all  the  saw  mill  pine  timber,  which  miglit  at  any 
time  be  standing  on  the  said  land,  subject  to  the  exception, 
that  the  defendant  might  use  as  much  thereof  as  might  be 
necessary  for  fencing  or  .other  plantation  uses  on  the  said 
land;  what  was  saw  mill  pine  timber  was  a  question  for 
them;  and  having  ascertained  what  was  saw  mill  pine  timber 
from  the  evidence  submitted  to  them,  they  were  next  to  en- 
qaire  if  the  defendant  had  used  or  caused  to  be  used,  at  any 
time  within  three  years  before  the  plaintiff's  suit,  any  such 
timber;  and,  if  so,  whether  it  was  necessary  for  fencing  or 
other  plantation  uses  on  the  said  land,  and  if  they  so  found 
they  would  assess  the  plaintifi's  damages  accordingly;  -oth- 
erwise they  should  find  for  the  defendant.  The  jury  found 
a  verdict  for  the  defendant.  The  plaintiff  moved  for  a  new 
trial,  Fir€ti  because  bis  Honor  did  not,  as  requested,  charge 
the  jury,  that,  if  the  defendant  cut  or  used  any  pine  timber,  ' 
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Bee.  1843.  vnich  might  thereafter  have  become  fit  for  saw  mill  timber, 
"^^^"^ unless  it  was  necessary  for  fencinor  or  other  plantation  nses, 
T  he  was  guilty  of  a  trespass;  Secondly,  Because  his  Honor 
did  not  charge  the  jury,  that,  if  ihe  defendant  cut  or  used  (or 
caused  it  to  be  done)  any  pine  timber  fit  for  saw  mill  purposes, 
he  was  guilty  of  a  trespass,  whether  the  same  was  applied  tG 
fencing  or  other  necessary  plantation  uses  on  said  land  or 
Dot. 

A  new  trial  was  refused,  and  judgment  being  rendered 
pursuant  to  the  verdict,  the  plaintiff  appealed. 

Benry  and  Winslow  for  the  plaintifl. 
Strange  for  the  defendant. 

DiiiTfEL,  J.    The  plaintiff  contends,  that  the  Judge  should 
have  charged  the  jury,  that  he  was  entitled  to  recover,  if 
the  defendant  cut  down  on  the  said  land  pine  trees  or  sap- 
linSjgrowingand  proorressing  to  timber,  and  which  would  ia 
time  become  saw-mill  timber,  provided  they  had  not  beeu 
thus  prematurely  cut  down.    He  insists,  that  he,  as  assignee 
had  a  title  to  such  growing  pine  trees  and  saplins,  under  the 
reservation  in  Reed's  deed  to  Gee,  "of  pII  the  saw-mill  pine 
timber  on  the  same  land  standing  and  being,  or  which  may 
hereafter  stand  or  be  on  the  said  land."      It  seems  to  us, 
however,  that  the  reservation  in  Reed's  deed,  embraced  only 
the  saw-mill  pine  timber  that  was  then  standing,  with  a  con- 
tingent use  to  him  and  his  heirs  and  asssigns,  to  any  pine 
timber  standing  on  the  land  when  it  by  growth  had  become 
fit  for  saw  mill  purposes.     The  reservation  is  not  of  all  kinds 
of  trees,  but  only  of  the  pines,  and  not  of  all  the  pines,  but 
only  of  saw  mill  pines.     Whilst  the  pine  trees  were  saplins^ 
were  in  an  unfit  state  for  saw-mill  timber,  they  were  apart  of 
the  residue  of  the  inheritance,  and  might  be  used  with  that 
residue,  by  the  owner  of  the  same,  in  any  manner  he  pleas* 
ed.    But  when  any  of  the  trees  and  saplins  by  full  growth 
became  timber,  fit  to  be   used  at  the  saw-mill,  then   there 
would  be  a  cesser  of  estate  in  those  trees,  by  the  owner  of 
the  land,  and  an  use  iu  the  said  timber  trees  would  spring 
up  and  vest  ia  him,  whoever  he  was,  who  could  deduce  his 


\ 
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title  under  the  said  reservation;  with  a  perpetual  licence^  toDec*r,i84S 

enter  and  cut  and  cany  away  the  timber;  Clap  v  Draper.  4 ; 

Mass.  R.  266,  where  much  ot  the  learning  on  this  subject  ^^^ 
is  to  be  found.  It  could  never  have  been  intended  by  Reed,  Gm. 
when  he  made  the  reservation,  that  the  200  acre  tract  of  land 
should  be  a  perpetual  plantation  for  the  raising  of  pine  tim* 
ber  for  his  benefit.  B^t  Reed  in  his  deed,  conveyed  to  An- 
derson and  his  heirs  for  every  *'  the  saw-mill  timber  only, " 
The  plaintiff  has  therefore  only  the  interest  that  was  in  An- 
derson by  forceof  the  deedfrom^the^sberiff  to  Evans.  It  wonid 
seem  that  Evans  only  got  what  was  then  of  full  growth  for 
timber,  bat,  at  all  events,  until  the  pine  trees  became  fit  for 
saw  mill  timber,  Reed  or  the  plaintiff  had  no  title  in  them. 
Ko  use  in  the  trees  could»  until  tben^  spring  up  for  his  bene- 
fit. It  seems  to  us  that  the  plaintiff  had  no  tkle  in  the  trees, 
that  were  cut  by  the  defendant. 

If  he  bad,  this  action  was  the  proper  one  for  his  redrrss. 
See  th9  above  cited  authority,  and  Brittain  r^  McKay,.  1 
Ired.265. 

Per  Curiam,  lodgment  affirmed^ 
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ADELAIDE  S.  MEARES  vs  WILLIAM   B.  MEARE8*S  EXR8. 
AND  AL. 

Dec*r,  1843  A  protision  by  m  parent  for  a  chUd  in  any  manner  or  at  any  time — except  in 
■—  the  case  of  partial  intestacy — exdadea  such  child  from  the  benefit  of  the 
Act  of  1808,  Ret-  Stat,  c  122  s.  16,  providing  for  children  bom  after  the 
making  of  their  &ther*s  will;  yet,  to  have  that  effect,  the  estate  derived 
by  such  child  must  be  ex  provUione  pareniU,  and  not  from  any  other 
■onrce. 

A  provision  however  inadequate,  will  exclude  a  child  from  the  benefit  of  this 
act. 

Where  there  is  a  gift  in  a  will  to  a  ctass  of  persons,  as  to  children.  Courts  are 
always  anxious  t  o  effectuate  the  intention  of  the  testator,  by  including  in 
it  as  many  persons,  answering  the  description,  as  possible. 

When  legacies  are  given  to  children,  payable  or  to  be  divided  at  some  period 
subsequent  to  the  testator's  death,  then  those  persons,  whether  bom  before 
or  after  the  making  of  the  will  or  before  or  after  the  death  of  the  testator, 
who  come  into  being  before  the  period  of  division  &c.  and  answer  the  des- 
cription at  that  time,  are  entitled. 

In  construing  a  father*s  will,  although  the  division  may  not  be  postponed, 
ft  gift  to  his  own  children  will  be  held  to  include  all  of  them  in  being  at  his 
death,  unless  it  be  evident  upon  the  will  that  the  testator  meant  the  provis- 
ion only  for  those  living  at  the  date  of  the  will. 

The  cases  of  Vanhook  vs  Rogers,  3  Mur.  178;  FlutwadvB  Fleeiwotd,  2 
Dev.  £q.  222,  and  KnigJU  vs  Wall,  2  Dev.  and  Bat  125,  cited  and  approv- 
ed. 

Appeal  from  the  Superior  CoHrt  of  Lav  of  New  Hanover 
Count/  at  Fall  Term,  1843,  his  Honor  Judge  Battle  pre- 
sidinof. 

This  was  a  petition  filed  by  the  plaintiff,  who  was  a  daugh- 
ter of  William  B.  Meares  deed.,  born  after  the  making  of  her 
father's  will,  to  obtain  a  share  of  his  estate,  under  the  pro- 
visions  of  the  act  of  Assembly,  Rev.  Stat.  c.  122,  s.  16,  17i 
The  executrix  and  the  legatees,  heirs  and  next  of  kin  of  the 
deceased,  were  made  parties  defendant.  The  following  are 
the  material  facts  disclosed  by  the  pleadings. 

On  the  15th  of  October,  1838,  William  B.  Meares  made 
his  will,  of  which  he  appointed  his  wife  executrix.  The 
will  gives  to  her  certain  real  and  personal  estate  for  her  own 
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immediale  use,  and  then  confers  the  pover  of  selling  all  the  Dm.  184S 
other  parts  of  the  testator's  estate,  real  and  personal,  at  such  ~ 
times  and  on  such  terms,  as  the  executrix  might  think  best.  v 
Otit  of  the  proceeds  of  the  sale,  or  out  of  the  profits  before  a  ^^**"^ 
s»Ie,  the  testator  directs  his  debts  to  be  paid,  and  two  small 
annuities  to  be  paid  until  January,  1844,  to  his  two  eldest 
sons.  Then  come  these  clauses:  '*  As  my  executrix  is  au- 
thorizedy  but  not  required,  to  sell  my  real  estate,  and  will  ia 
that  regard  be  governed  by  circumstances,  to  wit^  the  prac- 
ticability of  effecting  salts  without  too  great  sacrifices,  and 
it  will  be  necessary  for  the  support  of  my  family  and  edu- 
cation of  younger  children  to  work  my  rice  lands  if  not  sold, 
and,  if  sold,  the  money  on  interest  will  be  required  for  the 
same  purpose  ;  I  direct  my  executrix  not  to  make  any  divi- 
sion of  that  part  of  my  estate,  not  given  to  my  wife,  among 
my  U'gatees,  until  the  Ist  day  of  January,  1844  ;  and  that, 
until  that  time,  the  whole  of  my  estate,  not  given  to  my  wife, 
be  kept  as  a  comnK>n  fund  for  the  maintenance  of  my  fami- 
ly (my  wile  included)  and  the  education  of  my  children:  and 
on  the  1st  of  January,  1844,  or  as  soon  after  as  praticable, 
such  of  my  real  estate,  as  mfry  remain  t>nsold,  must  be  sold; 
and  whatever  estate  there  may  then  be  shall  be  divided  as 
follows,  to  wit,  into  as  many  equal  shares  as  1  may  have  chil* 
dren  then  living,  adding  one  share  for  my  wife;  and  I  give 
one  share  thereof  to  my  wife.  I  then  will  that  the  residue, 
after  taking  ont  my  wife's  said  share,  shall  be  valued,  and 
one  fourth  part  thereof  equally  divided  among  my  sons  Hen-  ^ 
ry  W,,  Thomas  D..  Gaston  and  John  L.  Meares,  which  I 
give  to  them  and  their  heirs.  The  then  retnainder  of  my 
estate  I  direct  to  be  kept  together  as  a  common  fund  to  main- 
tain and  educate  those  of  my  children  who  are  younger  than 
my  sou  John  L.;  and  so  to  continue  until  the  1st  of  January, 
1851.  I  then  direct  that  the  estate  then  remaining  unexpen* 
ded  be  divided  as  follows,  to  wit,  that  my  sons  William  B., 
Oliver  P.,  Edward  G.  receive  a  sum  equal  to  that  allotted  to 
my  other  children  in  1844,  aiKl  my  son  Walker  a  like  sooi 
and  $5(10  more  to  bring  up  his  education  to  equal  maturity; 

and  that  the  residae  tbea  remaining  be  equally  divided  a* 

24 
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Dae.  1843. mong  tkW  Diy  children  then  living;  and  in  case  either 
of  my  children  should  then  be  dead  and  have  left  a 
▼  '  child  or  children,  such  child  or  children  shall  have 
Mmim.  iijeir  parent's  share."  Then  follow  several  clauses,  in 
which  the  testator  directs  that  any  money  not  necessary  for 
the  maintenance  of  his  family  and  education  of  his  "chil- 
dren," should  be  invested  in  stocks  ;  and,  upon  the  death  of 
any  of  his  "children  "  under  21  and  without  leaving  issue, 
limiting  over  the  share  or  shares  of  the  one  or  more,  so  dy- 
ing, to  the  "  survivors  or  survivor  of  his  children,"  and,  up- 
on the  death  of  "all  his  children"  under  21  and  without 
leaving  issue  at  their  death,  he  gives  the  whole  property  to 
his  wife.     The  testator  then  adds : 

"  It  is  my  will  and  I  so  order,  that  all  my  children  be  lib- 
erally educated;  and  that  there  be  expended  upon  their  edu- 
cation as  much  as  may  be  necessary  for  that  purpose,  even 
if  it  exhaust  both  proilts  and  principal;  and,  further,  that  if  it 
shall  appear  in  January,  1844,  that  my  younger  children 
cannot  be  educated  from  the  income  of  my  estate,  if  the  al- 
lotment and  division,  herein  before  appointed  to  be  then 
made,  should  be  made,  then  I  direct  that  said  allotment  and 
division  shall  not  be  then  made,  but  my  estate  must  be  kept 
together  and  the  income  expended  on  the  education  of  my 
younger  ehildren*" 

At  the  time  of  making  the  will,  the  testPtor  had  the  eight 
sons  mentioned  in  it  and  no  other  child.  In  May,  1839,  the 
testator  had  a  daughter  born,  Adelaide  S.  Meares,  who  is  the 
present  plaintiff ;  and  in  October,  1841,  the  testator  died, 
leaving  his  wife  and  the  nine  children,  before  mentioned| 
snrviving  him. 

In  September,  1843,  the  present  suit  was  commenced  by 
petition  by  the  daughter  Adelaide  S.,  by  a  next  friend,  a- 
gainst  her  mother  and  brothers,  setting  forth  the  facts  above 
andclaiming  to  have  such  portions  laid  off  to  her  of  the  testa- 
tor's personal  and  real  estate,  as  she  would  have  been  enti- 
tled to,  bad  her  father  died  intestate^ — insisting  that  he  had 
made  no  provision  for  her.  The  answers  admit  the  facts, 
tMU  insist,  op  the  other  hand,  that  the  will  does  provide  for 
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the  plaintiff,  and  therefore  that  she  can  [have  nothing  more.  Dec.  1843 
In  the  Superior  Court  there  was  a  decree  pro  forma  for  the ' 
plaintiff,  and  an  appeal  to  the  Supreme  Court. 


Mearei 

▼ 
MevM. 


Badger  for  the  plaintiff. 

No  counsel  for  the  defendants. 

RuFriN.  C.  J.  The  present  proceeding  is  founded  on 
the  act  of  1808,  "  to  provide  for  children  born  after  the  ma- 
king of  their  parent's  will,''  by  which  it  is  enacted,  thati 
when  a  child  shall  be  born  after  the  makingof  the  parent's  willi 
and  such  parent  shall  die  wUhoui  having  made  provision 
for  aaidchildf  the  child  shall  be  entitled  to  such  portions  of 
the  personal  and  real  estates  of  the  parent  its  value,  as  be  or 
she  would  have  been  entitled  to,  had  the  parent  died  intes- 
tate ;  which  portions  are  to  be  made  up  in  a  manner  speci- 
fied in  the  acti  The  plaintifl  's  right,  therefore,  depends  up- 
on the  enquiry  presented  in  the  pleadings,  whether  her  fath- 
er's will  does  or  does  not  make  provision  for  her.  The  act, 
indeed,  does  not  require  that  the  provision  by  the  parent  for 
Q  child,  born  after  his  will  was  made,  should  be  by  the  will 
itself;  and  there  is  no  doubt  that  a  provision  under  a 
settlement  or  otherwise,  executed  either  before  or  after  the 
birth  of  the  child,  would  prevent  the  claim  of  a  portion  un- 
der the  act.  For  the  act  does  not  proceed  upon  a  notion  of 
compelling  the  parent  against  his  wishes  to  give  an  equal 
share  of  his  estate  or  any  part  of  it  to  every  child.  But  it 
supposes  that  every  parent  is  desirous  of  performing  the  nat« 
nral  duty  of  making  a  provision  for  each  child  ;  and,  there- 
fore, when  it  happens  that  a  will  is  made  by  a  parent,  who 
did  not  contemplate  the  birth  of  a  child  subsequently,  and 
in  consequence  of  that  gave  away  all  of  his  estate  to  his 
other  children  or  to  other  persons,  thereby  leaving  dn  after 
born  child  destitute,  the  law  interposes  this  provision  bene*' 
ficeotly  as  supplying  that,  which  it  presumes  the  parent 
must  have  intended  to  make  and  would  have  made  after  the 
birth  of  the  child,  had  not  death  sirrprised  him,  or  a  mistake 
as  to  the  effect  of  his  will,  or  an  unaccountable  supineness, 
prevented  him  from  making  the  alteration  dictated  by  natu^ 
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Dm.  1643  fal  affection.  But  this  cannot  apply  to  the  case  of  a  compfl- 
j^^^^"  tent  provision  by  other  means ;  for  we  can  see  there  a  rca- 
V  son,  consistent  with  nature,  why  the  parent  should  not  nher 
Mearts.  j^j^  ^jj|^  ^^  ^^^^  declare  in  it  why  he  does  not  make  therein 
a  further  provision  for  such  a  child.  It  may  be  said,  in* 
deed,  that  would  opply  equally  to  a  case,  in  which  the  pro- 
vision for  the  child  came  irom  a  grandfather,  or  a  collateral 
relation,  or  even  a  stranger ;  since  the  substance  is,  that  ihe 
child  is  not  unprovided  for,  and  that  may  have  induced  the 
parent  not  to  give  more.  But  it  is  impossible  that  the  wisest 
men  can  foresee  every  possible  state  of  facts  on  which  a  law 
may  operate,  and  provide  in  it  accordingly.  The  usual 
source  of  provisions  for  children  is  theparent,  and  therefore 
the  Legislature  has  adopted  its  vnactoients  to  that  ca^e,  and 
confined  them  to  it.  While,  therefore,  a  provision  in  any 
manner  or  at  any  time  by  the  parent  for  the  child^ezcept, 
by  necessary  construction  of  the  act,  one  by  reason  of  a  par- 
tial intestacy — excludes  the  case  from  the  operation  of  the 
act  of  1S08 ;  yet  to  have  that  effect,  the  estate  derived  by  the 
child  must  be  ex  provisione  pareniis^  both  by  the  words 
and  the  spirit  of  the  act. 

But  in  this  case,  there  is  no  otl^er  provision  for  the  plain- 
tiff but  that  in  the  will,  if  there  be  any  in  that  instrument; 
and  the  case,  therefore,  turns  on  the  construction  of  the  will. 
If  the  act  of  1808  had  never  passed,  there  is  little  doubt 
that  it  woukt  be  readily  discovered,  that  this  will  did  not  ex- 
clude, but  included,  the  plaintiff;  for  courts  are  always  anx- 
ious to  effectuate  the  intention  of  testators,  when  there  is  a 
gift  to  a  class  of  persons,  as  to  children,  by  including  in  it 
as  many  persons,  answering  the  description,  as  possible : 
seeing  they  all  stand  in  the  like  relation  to  the  testator,  and, 
when  a  parent,  in  a  very  near  rektion.  In  consequence  of 
this  inclination  a  number  of  rules  of  construction  have  been 
laid  down,  under  several  of  which  the  plaintiff  would  get  a 
provision,  though  it  happens  an  inadequate  one,  under  her 
father's  will.  For,  although,  when  it  is  clear  a  testator 
meant  to  confine  the  gift  to  children,  or  to  any  other  class 
of  persons,  to  those  only  who  were  in  esse  at  the  making  of 
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Meerea 

V 

Mearef.. 


Ihe  will,  thai  mconingmust  govern  ;  yet  the  intention  mnstBcc.  I843 
be  plain,  to  have  that  effect.  When,  however,  legacies  are" 
given  to  children,  payable  or  to  be  divided  at  some  period 
subsequent  to  the  testator's  death,  then  those  persons,  whe- 
ther  born  before  or  after  the  making  of  ihe  will,  or  before  or 
after  the  death  of  the  testator,  who  come  into  being  before 
the  period  of  division  &c.  and  so  answer  the  description  at 
that  time,  are  entitled.  Vanhook  v  Rogers^  3  Mnrph.  178. 
Pletlwod  V  Fleetwood,  2  Dev.  Eq.  222.  Knight  v  Wall, 
2  Dev.  &  Bat.  125.  But  in  construing  a  father's  will,  al- 
though the  division  may  not  be  postponed,  a  gift  to  his  own 
children  will  be  held  to  include  all  of  them  in  being  at  his 
death,  unless  it  be  evident  upon  the  will  that  the  testator 
meant  the  provision  only  for  those  living  at  the  date  of  the 
will ;  for  the  law  presumes  he  intended  to  fulfil  his  natural 
duty  by  providing  for  each  one,  and,  therefore,  if  it  be  pos- 
sible, receives  his  words  in  that  sense.  This  is  strongly  ex- 
emplified in  the  two  cases  ofMatchtoick  v  CocA:,  3  Yes. 
609,  and  Freemantle  v  Taylor,  15  Ves.  363;  the  former  of 
which  was  decided  by  Lord  Alvanley,  and  the  latter  by 
Sir  William  Grant  ;  in  which  it  was  very  apparent  that 
only  the  children  in  existence  when  the  will  was  made  were 
within  the  contemplation  of  the  testators;  yet  as  there  was 
no  apparent  purpose  to  exclude  others,  those  after  born  were 
admitted  under  the  general  term  "children"  of  the  testator. 
Here  we  have  not  only  the  circumstances,  that  there  are  fu- 
ture divisions,  and  that  the  objects  of  the  testator's  bounty 
are  his  own  children,  but  the  testator  says  that  in  the  mean 
time  **all  my  children^  shall  be  educated  in  the  best  man- 
ner; and,  then,  those  divisions  are  to  be  made  in  shares 
equal  in  number  to  the  children  then  livings  and  finally, 
the  residue,  after  taking  out  certain  parts  for  four  named 
sons  in  1851,  is  then  to  be  equally  divided  hettreen  all  ihe 
testaiofs  children  then  living.  Here  is  an  express  prou- 
sion  for  the  plaintiff,  to  say  nothing  of  the  cross  limitations 
among  the  children  upon  the  death  of  any  not  leaving  a 
child  and  under  age.  As  before  mentioned,  the  statute  only 
provides  for  the  case  where  the  parent  dies  without  having 
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Dec'r,i843  made  provision  for  (he  child ;  which  means,  withont  malting 
■""■"""  any  provision.  For  the  pct  does  not  mean  to  judge  between 
the  parent  and  child  as  to  the  adequacy  of  the  provision  he 
mny  choose  to  make;  but  only  to  supply  his  accidental  o- 
roission  to  make  any,  and,  in  doing  that,  the  rules  of  the  stat- 
utes of  distributions  and  descents  are  adopted,  because  thera 
is  no  other. 

Per  Curiam,  Decree  reversed  and  petition 

dismissed. 


WILLIAM  McKINDER  v».  THOMAS    B.  LITTI^EJOHN,   ADM*OR 
OF  WILLIAM  VAUGHAN,  DEC^D- 

Where  a  debtor  relies  upon  the  preramption  of  payment  from  the  lapse  of 
time,  and  the  creditor  endeavors  to  rebut  that  presumption  by  shewiiiir  bis 
insolvency,  the  creditor  may  also  offer  in  evidence  the  circumstance  of  the 
debtor's  residing^  at  a  great  distance  from  him,  as  tending  to  shew  that,  al« 
though  the  debtor  may  have  had  property  for  a  short  time,  yet  the  creditor 
had  liot  an  opportunity  of  knowing  that  fact  aiid  of  getting  satisfaction  out 
of  that  property. 

The  case,  McKinder  v  Litilejohn,  I  Ired.  66,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Granville 
County,  at  Fall  Term,  1843,  his  Honor  Judge  Manly 
presiding. 

This  was  an  action  of  debt,  commenced  the  31st  of  July, 
181]?,  on  a  bond  given  by  the  defendant's  intestate  and  one 
John  Yaughnn  on  the  15th  of  August,  1811,  payable  the  31st 
of  August,  1811.  The  Jefendant  pleaded  **payment,"  and  to  es- 
tablish it  relied  on  the  presumption  of  payment  from  the  lapse 
of  time.  This  presumption  was  attempted  to  be  rebutted  on  the 
other  side  by  proof  of  the  insolvency  of  the  defendant's  intes- 
tate, connected  with  his  residence  at  a  great  distance  from  the 
place  where  the  plaintiff  resided.  It  was  admitted  that  the 
pi  ainti  or  resided  in  Norfolk,  Virginia,  and  the  defendant's  intcs- 
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fate,  after  his  removal  in  1812  from  North  Carolina,  where  D«c.  184S. 
the  debt  was  contracted,  resided  until  his  death  in  1819  ~  .,.  . 
in  the  State  of  Mississippi.  John  Yaughan,  the  other  ohii-  v 
gor,  it  was  admitted,  had  always  been  insolvent.  The  plain- ^^^^•J*''**^ 
tiff's  witnesses  deposed  that  the  defeodent's  intestate  was  in- 
solvent, when  he  came  to  reside  in  Woodville,  Mississippi, 
in  the  year  1812 ;  that  his  practice  then  as  a  physician  did 
not  more  than  defray  his  and  his  family's  ordinary  ezpen* 
ses  ;  that  he  was  never  able  to  pay  for  the  house  in  which 
be  lived,  of  which  the  price  was  only  $250;  that  he  left  at 
his  deaih  some  of  his  store  bills  unpaid,  and  from  the  insol- 
vency of  his  estate  they  never  will  be  paid  ;  that  he  was  in- 
solvent when  he  died,  leaving  his  only  child  upon  the  chari- 
ty of  his  friends.  It  was  also  proved  that,  a  short  time  before 
his  death,  he  wrote  a  desponding  letter  to  his  brother  in  this 
State,  complaining  of  his  continuing  distressed  circumstan- 
ces as  to  property  and  his  bad  state  of  health,  and  begging 
his  brother  to  take  care  of  his  child  in  case  of  death,  which 
he  shortly  expected.  It  was  proved  that  this  letter  was  of 
the  same  character  with  many  others  to  his  brother  during 
bis  residence  at  Woodville.  The  plaintiff's  witnesses  .de- 
posed, that,  at  no  time  from  bis  coming  to  settle  at  Wood- 
ville to  his  death  was  he  able  to  pay  a  sum  equal  to  this 
debt,  except  the  current  bills  for  the  support  of  himself  and 
his  family,  and  indeed  that  he  did  not  pay  all  of  them.  On 
the  other  hand  the  defendant's  witnesses  deposed,  that  when 
the  defendant's  intestate  went  to  Woodville  in  1812,  he  was 
insolvent ;  that  he  then  commenced  the  practice  of  medi- 
cine and  had  a  very  good  practice,  supposed  to  be  worth  up. 
wards  of  $2000  a  year  up  to  the  year  1817  or  1818,  when 
from  his  bad  health  be  was  compelled  to  give  up  his  profes- 
sion ;  that  he  then  obtained  five  or  six  thousand  dollars 
worth  of  goods,  and  carried  on  merchandize  for  abont  eij^h- 
teen  months  until  his  death  in  1819 ;  that  he  was  in  posses- 
sion of  a  dwelling-house  and  lot,  a  store  house  and  a  doc- 
tor's shop ;  that  be  was  reported  to  be  solvent  and  in  good 
credit ;  and  these  witnesses  gave  it  as  their  opinion  that  he 
was  able  in  those  times  to  have  paid  the  debt  now  sued  for. 
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Dec  1S43.  The  defendant's  counsel  prayed  the  Court  to  instruct  the 
TrTrT"jury,  as  follows,  1st  That  if  upon  the  evidence  before  them 
V  they  should  be  of  opinion  that  the  defendant's^  intestate 
Iattlejohii.^2is,  during  his  residence  at  Woodville  in  Mississippi,  sol- 
vent and  able  to  pay  the  plaintiff's  debt,  then  the  presump- 
tion of  payment  was  not  repelled,  and  they  should  find  for 
the  defendant  on'his  plea  of  payment.  2dly,  That  if,  upon 
the  said  evidence,  the  fact  of  the  intestate's  solvency  during 
his  said  residence  was  left  in  doubt,  so  that  the  jury 
should  be  unable  to  say  from  the  evidence,  whether  he  was 
solvent  and  able  to  pay  or  the  corvtrary,  tbitn,  as  it  was  for 
the  plaintiff  to  shew  the  insolvency  affirmatively,  the  defend* 
ant  was  entitled  to  the  benefit  of  the  donbt^  and  the  jury 
should  find  for  the  defendant  on  his  said  plea.  3dly,Thar, 
if  the  evidence  did  not  shew  to  the  jury  a  continued  inabiii* 
ty  in  the  said  intestate  to  pay,  from  the  21st  of  Au^rnst  1811, 
till  his  death,  the  presumption  of  payment  remained,  and 
the  jury  should  find  for  the  defendant  on  his  said  plea. — 
4thly,  That,  if  the  jury  believed  the  witnesses  for  t\\e  defend- 
ant instead  of  those  for  the  plaintiff,  and  found  the  solvency 
and  ability  of  the  said  intestate  to  be  as  stated  by  the  said 
witnesses  for  the  defendant,  then  the  presumption  of  pay. 
ment  was  not  repelled,  and  they  should  find  for  the  defend- 
ant  on  his  said  plea.  6thly,  That,  in  passing  upon  the  plea 
of  paytnent,  the  jury  were  not  at  liberty  to  consider  the  resi- 
dence  of  the  parties,  that  is  to  say,  that  of  the  plaintiff  in 
Virginia  and  that  of  the  intestate  in  Mississippi,  as  repelling 
the  presumption  of  payment  or  as  affording  any  evidence 
tendmg  to  repel  the  same. 

The  Court  declrned  ta  give  the^e  instructions  as  prayed 
for,  but  instructed  the  jury,  that  whenever  a  bond  like  the 
one  before  them  had  continued  to  lie  for  twenty  years  or 
more  after  it  fell  due,  the  law  declared  it  should  thereafter 
lie  under  a  presumption  of  payment — that  the  jury,  there- 
fore, in  investigating  the  case,  should  begin  by  assuming  the 
legal  position,  that  the  bond  in  question  is  paid,  and  then 
proceed  to  enquire  whether  there  is  proof  sufficient  to  satisfy 
them  that  it  is  not  paid?  thdt  it  would  be  erroneous  for  the 
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jury  to  consider  the  case  npon  the  point  of  enquiry,  whether  Dec  184S. 

there  is  proof  of  payment  in  the  defence;  that  the  plaintiff, — ~ • 

to  entitle  himself  to  recover,  must  make  out,  as  a  part  of  his  ^ 
case,  not  only  that  the  bond  was  executed,  but  that  it  remains  Littlejobn* 
unpaid;  that  proof  of  the  negative  was  an  active  duty,  which 
the  law  cast  upon  the  plaintiff,  and,  if  he  had  not  performed 
that  duty,  he  had  not  entitled  himself  to  the  verdict  of  the 
jury.  The  jury  were  then  directed  to  consider  the  whole 
testimony  and  determine,  whether  the  presumption  of  fact, 
that  the  bond  was  paid,  had  been  disproved  or  rebutted — 
whether  the  proofs  with  regard  to  the  pecuniary  embarrass- 
ments of  the  defendant's  intestate  and  the  distance  of  his  se- 
paration from  the  plaintiff  taken  together,  were  sofBcient  to 
satisfy  them,  that  the  said  obligor  could  not,  and  in  point  of 
fact  did  not,  pay  the  bond.  If  the  proof  be  sufficient  and  the 
jury  be  satisSed,  that  the  presumption  already  explained  has 
been  repelled,  there  should  be  a  verdict  for  the  plaintiff;  oth- 
erwise, if  the  jury  be  not  satisfied,  the  presumption  which 
the  law  raises  must  have  its  effect,  and  the  verdict  should 
be  for  the  defendant.  The  jury  were  informed  in  conc!u- 
sion,  that  the  Court  could  not  say  there  was  no  proof  tending 
to  shew  that  the  bnvtd  was  not  paid.  There  was  believed  to 
be  some  proof  (such  as  that  already  mentioned)  bearing  up- 
on this  point,  and  it  was  submhted  to  them.  Whether  it  be 
sufficient  for  the  purpose  was  a  question  for  the  decision  of 
the  jury. 

The  Jury  found  a  verdict  for  the  plaintiff,  and  judgment 
being  rendered  thereon,  the  defendant  appealed. 

Cfraham  for  the  plaintiff. 

Badger  and  Ireddl  for  the  defendatif. 

Daniel  J.  The  defendant  now  insists,  that  if  upon  the 
testimony  in  this  case  the  jnry  had  a  douht,  whether  William 
Yaughan,  at  any  time  whilst  he  remained  at  Woodville,  was 
able  to  pay  this  debt,  then  he  was  not  insotvent  within  the 
meaning  of  the  law,  declaring  that  circumstance  sufficient 
to  repcrl  a  presumption  of  payment  after  a  lapse  of  twenty 
years.    The  answer  is,  that  the  Coitrt  left  it  to  the  jury  to 
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Dm'f,  1848  say,  whether  William  Ynughnn  ^^eould  not  pay*^ during  that 
rr"^rT"  lime.  And  the  jury  by  their  verdict  havesaid,  that  he  could  not 
V  hare  paid  the  debt  durin;^  that  time.  If  the  evidence  had 
Littlejohn.  ^^^^  sufficient,  to  have  raised  a  doubt  in  their  minds,  we 
suppose  that  they  would  not  have  returned  a  verdict,  that 
he  was  not  at  any  time  able  to  pay  the  debt.  William 
Yaughan  was  insolvent  when  he  gave  the  bond,  and  also 
when  it  became  due.  He  removed  to  Woodville,  a  consider- 
able distance  from  the  plaintiflTs  residence;  and  in  eight  years 
thereafter  he  died  insolvent.  The  Judge,  in  his  charge  to 
the  jury,  did,  it  is  true,  mix  up  the  circu-tstance  of  distance 
between  the  parties,  upon  the  point  whether  Yaughan  could, 
and  at  any  time  did  pay,  during  that  period.  The  defend- 
ant contends,  that  for  a  small  space  of  time,  (18  months,)  in 
the  said  twenty  years,  that  Yaughan  was,  (by  his  witness) 
proved  to  have  had  in  his  possession,  at  Woodville,  a  house 
and  lot  and  other  property  worth  from  five  to  six  thousand 
dollars.  And  therefore,  that  he,  Yaughan,  was  not  eoniin- 
nously  insolveni,  during  the  whole  space  of  twenty  years 
from  the  time  the  bond  became  payable.  The  law  makes  it 
the  duty  of  tho  debtor  to  seek  his  creditor  and  pay  him. 
Take  the  fact  to  be,  then,  that  for  the  space  of  18  monthSy 
during  the  latter  part  of  the  first  seven  or  eight  years,  in  the 
twenty  years  from  the  time  tbe  bond  became  payable, 
Yaughan  did  have  at  Woodville  the  means  of  payment;  then 
the  eircurostance  of  distance  between  the  debtor  and  the  cred« 
itor^  might,  ^%e  think  be  left  to  the  jury,  with  tbe  fact  of  a 
continuous  insolvency duringthe  residue  of  thetwenty  years, 
as  some  evidence,  that  the  debtor  did  not  pay  the  debt  during 
that  small  space  of  titne.  It  comes  within  what  was  said  by 
this  Court,  {McKinder  v  Littlejohn,  1  Ired.  66,)  that  the 
repelling  of  the  presumption  will  not  be  hindered  by  the  fact, 
that  the  debtoa  had  a  reversionary  interest  in  certain  slaves, 
which  vested  in  possession  but  a  short  time  before  the  suit 
was  brought,  when  it  did  not  appear  that  the  creditor  knew 
of  the  existence  of  the  reversionary  interest.  The  dis- 
tance is  material,  only  as  preventing  (he  possession  of  proper- 
ly by  the  debtor  for  but  a  short  period  from  counteracting 
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the  effect  of  iosoWency,  as  a  circumstance  repelUug  the  pre  Bw.  184S 
BUtnpiion  of  payment.  For  if  (be  debtor,  living  more  than  a  j^^  j^j^^ 
thotisnud  miles  from  tbe  creditor,  and  in  a  situation  between  t 
which,  and  the  place  of  the  creditor's  residence  there  was  WttJ«Jo*»- 
but  little  communication,  should  have  had  in  possession 
property  of  value  to  pay  the  debt  but  for  a  very  short  time,  so 
that  the  jury  should  think  the  creditor  did  not  know  of  it 
and  could  not  get  payment  out  of  that  property,  it  might  be 
regarded  as  being,  substantially,  a  continued  insolvency:  es- 
pecially, where,  as  here,  the  debtor  seems  barely  to  have 
had  possession  of  property,  without  its  appearing  bow  he 
got  it  and  whether  he  had  paid  for  it.  Immediately  after* 
wards,  his  state  was  that  of  absolute  desUtaiton.  Therefore 
we  think  the  residences  of  these  parties  was,  in  reference  to 
the  other  facts,  some  evidence  in  aid  of  the  insolvency  and 
general  state  of  destitution  of  the  debtor.  Lastly;  we  think 
of  course,  the  Court  ought  not  te  have  charged  the  jury,  as 
prayed,  that  if  Yaughan  had  in  his  possession  an^  property 
at  Woodville  or  any  where  else,  then  that  fact  took  him  out 
of  the  state  of  insolvency,  which  would  repel  the  presump- 
tion of  payment,  after  the  lapse  of  twenty  years.  Although 
he  might  be  able  to  live,  yet  if  wholly  unable  to  pay  this 
debt,  it  is  just  I  y  to  be  considered  insolvency  throughout.  Tbe 
Judgment  must  be  affirmed. 

Psa  CvRiAu,  Judgment  affirmed. 
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HENRY  J.  CANNON  w.  ETHELDRED  J.  PEEBLES. 

Bcc'r,  1843  Where  in  «  deed  of  tnitt  for  the  satisfaction  of  creditors,  the  maker  of  tha 
"■  deed  reserres  to  himself  a  general  power  of  revocation  and  the  declaration 
of  other  trusts,  by  which  he  ipay  be  benefitted,  the  deed  is  fraudulent  on  its 
foce  and  void. 

But  where  the  maker  of  the  deed  only  re'-erves  the  prinlege  of  adding  to  th» 
nnmber  of  praftied  creditors  othevs  of  the  same  dass,  the  deed  cannot  ba 
proQoiinoed  by  the  court  fraudulent  on  iia  face ;  but  it  must  be  left  to  a  ju* 
Tj  to  determine  whether  such  provision  was  inserted  with  a  fraudulent  in* 
tent 

The  case  of  Catnon  ▼  Peebles,  2  Ircd.  449,  cited  and  approred 

Appeal  from  the  Superior  Coart  of  Lav  of  Halifax 
County  at  Fall  Term,  1843^  bis  Honor  Judge  Baxlet  pre- 
aiding. 

This  was  an  action  of  Trespass,  in  which  the  jury  found 
a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court 
upon  the  following  case  reserved. 

It  was  admitted  on  the  trial  that  Samuel  B.  Spruill,  on 
the  16th  of  August,  1841,  executed  a  deed  of  trust  for  the 
purpose  of  securing  certain  creditors  therein  named,  and 
that  the  same  was  duly  proved  and  registered  before  tlie 
fesie  of  the  executions,  or  either  of  them  hereinafter  men- 
tioned— that  the  debts  specified  iu  the  said  deed  were  trlie 
debts — that  the  said  Spruill,  at  the  time  of  the  execution  of 
the  deed  was  insolvent,  and  unable  to  pay  his  debts — and 
that  the  deed  conveyed  or  attempted  to  convey  all  his  pro- 
perty. The  trust  in  the  deed  woa,  that  the  trustee  should 
sell  all  the  property,  and  apply  the  proceeds  of  the  sale  to 
the  payment  pro  rata  of  certain  debts  particularly  described 
and  enumerated,  and  for  which  certain  sureties,  whose 
names  were  mentioned,  were  responsible,  and  then  follows 
this  clause  in  the  deed  :  "  It  is  however  stipulated  that  as 
the  said  Samuel  B.  Spruill  is  anxious  to  save  harmless  all 
his  sureties,  if  there  be  any  of  them  unprovided  for  in  this 
indenture,  he  is  at  liberty  to  direct  them  to  be  paid  in  like 
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manner  as  his  other  sureties  are.''  It  was  farther  admitted  D«c.  1843 
that  certain  writs  otJUri  facias  upon  judgments  agaiusi  ^^^^^~ 
the  said  Spruill,  one  issuing  from  September  Term,  1841,  of 
Northampton  County  Court,  and  one  from  the  Superior 
Court  of  Wake  county,  tested  of  Autumn  Term,  1841,  du- 
ly came  to  the  hands  of  the  defendant,  then  sheriff  of  North- 
ampton county,  to  be  executed,  nnd  that  he,  by  virtue  of  the 
said  writs,  seized  and  took  into  his  possession  the  npgro 
islave  Sam  mentioned  in  the  plaintiff's  declaration;  and  one 
of  the  slaves  conveyed  or  attempted  to  be  conveyed  by  the 
said  deed ;  for  which  seizure  this  action  was  brought.  It 
was  also  admitted  that  a  debt  of  the  said  Samuel  B.  Spruill 
of  about  $70  or  $80,  to  which  one  Colin  W.  Barnes  stood 
bound  as  his  surety,  was  not  inserted  among  the  debts  pro- 
vided  for  in  the  deed,  nor  any  provision  made  thereby  for 
the  said  debt  or  the  said  surety,  unless  by  the  stipuintion  in 
the  said  deed  heretofore  referred  to-— that  the  said  debt  or 
surety  was  excluded  without  any  act  or  direction  of  the  said 
Spruill — and  that  no  diieetion  had  been  given  by  the  said 
Spruill  (or  the  payment  of  the  said  debt.  It  appeared  that 
the  whole  debts  secured  by  the  deed  amounted  to  about 
thirty  thousand  dollars. 

And  it  was  thereupon  insisted  by  the  Counsel  for  the  defend- 
ant that,  upon  the  foregoing  fact?,  and  the  stipulation  in  the 
deed  reserving  to  the  said  Spruill  power  to  direct  surety  debts 
unprovided  for  to  be  paid  in  like  manner  as  others  therein 
specified,  the  said  deed  (vas  void  as  against  his  creditors,  and 
that  the  plaintiff  was  not  entitled  to  recover  in  this  action 
for  the  said  seizure  by  the  defendauf,  while  the  counsel  for 
the  plaintiff  insisted  that  the  clause  of  the  deed  referred  to 
did  not  in  fact  and  in  law  confer  the  supposed  power,  and 
that,  if  it  did  confer  it,  yet  no  inference  of  fraud  could  thence 
be  drawn  to  affect  the  validity  ot  the  said  deed,  and,  thereupon, 
the  counsel  insisted  that  the  plaintiff  was  well  entitled  to 
maintain  his  action  against  the  defendant. 

And  it  is  agreed  that  should  the  opinion  of  the  court 
be  for  the  plaintiff,  judgment  shall  be  entered  for  him — oth- 
erwise  for  the  defendant. 
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Dec.  1643.    j^od  his  HoDor  being;  of  opinion  for  the  plaintiff,  jndg- 
"^~^^ment  was  accordingly  entered  for  him  upon  the  verdict,  and 
▼       the  defendant  appealed. 

PeeblM. 

B.  F.  Moore  and  Iredell  for  the  plaintiff. 
Badger  for  the  defendant. 

RuFFiN,  C.  J.  When  this  case  was  here  before,  2  Ired. 
449,  the  court  declined  deciding  the  point  now  made  in  ir,. 
because  it  did  not  arise  on  the  state  of  facts.  Besides,  wo 
consider  every  question  affecting  creditors,  and  on  which 
there  is  even  a  slight  probability  of  protecting  thei)  against 
the  contrivances  ot  insolvent  debtors  by  assignments  for  the 
benefit  of  a  favored  few,  to  be  a  question  well  worthy  of 
consideration,  and,  for  that  purpose,  of  being  kept  open  un- 
til it  comes  up  so  directly  as  to  make  its  decision  a  duty. — 
That  duty  has  now  arrived  ;  and  after  having  bestowed  on 
it  an  earnest  attention,  we  are  of  opinion,  that  the  court 
cannot  pronounce  the  deed  fraudulent  in  law,  ond  void  up* 
on  its  face ;  and,  therefore,  that  the  judgment  must  be  af«> 
firmed. 

The  deed  was  made  in  August,  1841,  with  a  provision  for 
^a  sale  in  January,  1842,  at  the  latest,  and  directing  the  pro- 
ceeds to  be  applied  to  the  satisfaction  of  a  number  of  speci- 
fied debts,  for  which  Mr.  Spruill  had  given  sureties,  and 
which  anr.ounted  to  more  than  twice  the  value  of  all  his  pro- 
perty. It  has  then  this  clause :  <<  It  is  however  stipulated, 
that,  as  the  said  Samuel  B.  Spruill  is  anxious  to  save  harm* 
less  all  his  sureties,  if  there  be  any  unprovided  for  in  this 
indenture,  he  is  at  liberty  to  direct  them  to  be  paid  in  like 
manner  as  his  other  sureties  are."  And  it  now  appears,  that 
there  was  a  debt  of  that  character  for  about  $80,  which  was 
not  mentioned  in  the  deed.  It  is  insisted  on  the  part  of  the 
defendant,  that  this  gives  to  the  debtor  an  undue  control 
over  the  trust  fund,  amounting  substantially  to  a  power  of 
revocation  and  appointment,  and,  therefore,  the  deed  is  frau- 
dulent and  void. 

We  fully  agvee,  that  if  thir  deed  contained  such  a  power  aa 
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that  sapposedy  it  would  be  clearly  fraudulent.    A  provision  I>m.  1643. 
for  the  debtor  himself  or  his  family  before  his  debts  be  paid,  q^j^~ 
and  a  requisition  on  the  creditors  that  they  should  consent       ▼ 
to  such  provision  or  should  release  him  ;  or  any  other  clause   ^^^^^ 
by  which  it  is  apparent  that  the  debtor  executed  the  deed  lor 
bis  own  advaotaj^e,  would  constitute  fraud.    Those  purpo- 
ses, thus  expressed  in  the  deed,  are  so  directly  dishonest 
and  against  law,  that  no  evidence  dehors  can  explain  them 
away.    Therefore  the  Court  may  say  the  fraud  is  patent  in 
the  deed,  and  makes  it  void  in  law. 

A  general  power  of  revocation  and  appointment  will  have 
the  same  effect ;  for  that  is  virtual  ownership  of  the  proper- 
ty, as  the  law  supposes  that  every  such  power  will  be  executed 
for  the  beuefit  of  the  person  who  hos  it.  And  as  to  the  intent,  it 
is  the  same,  whether  the  power  be  in  form  a  general  atid  abso- 
lute power  of  revocation,  or  a  power  to  encumber  at  the  pices- 
nre  of  the  grantor  as  was  decided  in  Tdrhack  v  JUarbury,  2 
Yern.  610.  There  one  made  a  deed  to  trustees  and  their  heirs  in 
trust  to  sell  aud  pay  all  his  debts,  with  a  power,  nevertheless, 
to  himself  to  mortgage  such  part  of  the  estate  as  he  should 
think  fit.  Then  judgments  were  obtained  against  him  ;  and 
the  question  in  the  cause  was,  whether  they  were  to  come 
in,  under  the  deed,  and  be  paid  in  an  average  with  other 
creditors  or  be  preferred  as  judgment  cieditors.  It  was  held, 
that  the  deed  was  fraudulent  as  to  the  creditors  by  judgment, 
because  the  power  to  mortgage  and  charge  what  sums  he  saw 
fit  was  a  power  to  charge  to  the  full  value  of  the  estate  so  as  to 
amount  in  effect  to  a  power  of  revocation.  That  decision  in  re- 
ference to  creditors,  is  in  the  spirit  of  4he  clause  of  the  St.  27 
Eliz.  c.  4,  which  makes  void  against  purchasers  a  previous 
conveyance  with  power  in  the  grantor  to  revoke,  alter,  or  de- 
termine it,  although  he  had  cot  revoked  it  before  the  second 
conveyance.  Of  this  statute  Lord  Coke  says  in  Tmne*s  case^ 
3  Rep.  83,  a.,  that  it  made  voluntary  deeds  made  with  pow- 
er of  revocation,  as  to  purchasers,  in  equal  degree  with  con- 
veyances made  by  fraud  and  covin  to  delrond  purchosers. 
And  in  82,  b.  he  lays  it  down,  that  if  A.  reserves  to  himself 
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Dee.  1843  a  power  of  revocation,  wilh  the  assent  of  B.,  and  ailerwardf 

A.  bargain  and  sell  the  land  to  another,   this  bargain  and 

y  sale  is  good  within  the  remedy  of  the  act ;  for  otherwise  the 
Peebles,  good  provision  of  the  act  by  a  small  addition,  an  evil  inven- 
tion, would  be  defeated.  This  last  observation  is,  probably, 
to  be  understood  with  some  qualification;  for  where  the  pow- 
er of  revocation  ia  not  absolnte  but  clogged  with  a  con- 
dition that  is  not  illusory,  the  deed  would  not  seem  to  be 
more  within  the  reason  than  the  words  of  the  statute.  Thus 
in  Doe  on  Dem.  Willis  v  Martin^  4  T.  B.  39,  it  seems  to 
be  yielded  on  ail  hands,  that  a  ar ttlement,  with  power  to  the 
settler  to  revoke,  and  the  trustees  to  sell  the  estate,- so  as  the 
purchase  should  be  paid  to  the  trustee  and  invested  in  other 
lands  to  the  same  uses,  would  be  good  :  going  clearly  upon 
the  ground^  that  there  could  be  no  benefit  to  the  settler  un- 
der  the  power,  since  he  was  not  to  get  the  money,  but  the 
trustee  was  interposed  to  take  the  money  for  the  benefit  of 
others,  and  therefore  was  not  a  mere  color.  Bui  if  the  con- 
dition be  but  colourable  so  that  that '  the  power  is,  in  fact, 
tantamount  to  a  power  of  revocation,  it  will  however,  veiled 
by  artifice,  make  the  deed  void  as  to  a  purchaser.  Thus  in 
Laretider  v  Blacksione^  2  Lev.  146,  A.  was  indebted  £4000, 
for  which  T.L.,  his  father-in-law,  was  his  surety,  and  at  the 
instance  of  T.  L.  he  levied  a  fine  to  two  persons  in  fee,  in 
trust  at  the  request  of  T.  L.  to  sell  any  of  (he  latid  and 
pay  those  debts  or  any  others  for  which  T.  L.  should  be 
bound  for  A.';  then,  to  pay  all  such  debts  of  A.,  as  were 
then  due  and  should  be  certified  by  A.,  and  his  creditors  by 
fl  certain  day ;  and  then  npon  ulterior  trusts,  not  necessary  to 
be  noticed  at  present :  with  a  proviso  (amongst  otherJf)  that 
with  consent  of  the  father-in-law,  T.  L.  and  one  R.  L.  the 
said  A.  might  make  leases  for  any  part  of  the  lands  for 
Rny  niiral»er  of  years,  with  or  whhout  rent.  A.  and  the 
trtwteessold  and  conveyed  land  to  the  value  of  £12,000, 
and  therewith  debts  were  paid ;  then  A.  alone  sold  other 
lands  of  £400  per.  an.  and  conveyed  them,  and  the  purcha- 
ser held  them  many  years  without  drsfurbance ;  and  then 
mortgaged  the  residue  of  the  land  j    and  npon  a  trial  at 
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bar  of  an  ejectment  between  the  mortgagee  and  one  claim- ^•<*-  ^8*^ 
ing  under  the  fine,  the  jury  found  for  the  mortgagee  under  c«nnon~ 
the  direction  of  the  Court,  for  these  reasons  :  The  continw-  v 
ing  in  possession  and  the  ssle  of  £100  pr.  an.  by  himself  ^ 
solely,  while  the  trustees  joined  in  the  sale  of  the  other  part, 
was  a  badge  of  fraud:  secondly,  the  proviso  to  make  loans 
for  any  term  without  rent  with  consent  of  the  trustees,  put  it 
in  his  powertodefeatthewholesettlcment,and those wero trus- 
tees ol  his  own  voluntary  nomination.  This  case  presents  sev- 
eral points  for  observation,  material  to  that  now  before  the  * 
Court.  One  is,  that  the  first  reason  must  have  been  one  left 
to  the  jury,  since  the  circumstances  on  which  it  rests  are 
stated  to  be  badges — and  but  badges— of  fraud.  Another  is, 
that  the  next  was,  probably,  lelt  to  the  jury  also,  as  the 
Court  could  not  know  that  the  trustees  (whose  consent  was 
required)  were  the  mere  agents  of  the  settler,  put  into  the 
deed  to  help  on  his  views  and  not  to  check  him  when  about 
acting  to  the  prejudice  of  the  creditors.  But  if  that  wa^ 
not  so,  and  the  Court  directed  the  jury  to  find  the  deed  frau- 
dulent, as  coming  within  the  St.  27  Eliz.  it  must  have  been 
on  the  ground,  that  the  power  to  lease  without  rent,  under 
any  restriction  as  to  consent  of  others,  must  have  been  inser- 
ted with  a  view  solely  to  the  personal  advantage  of  the  set- 
tler in  getting  heavy  fines,  which  would  go  into  his  own 
pocftct,  instead  of  rents,  which  would  go  to  those  to  whom 
the  estate  would  go  under  the  seitlcmcnt :  still  having  res- 
pect to  the  benefit  provided  in  the  conveyance  for  the  gran- 
tor. But  the  most  apposite  fact  to  our  present  purpose  is, 
that  one  of  the  uses  of  the  fine  is  precisely  ofthe  same  charac- 
ter with  the  clause  in  this  deed,  on  which  it  is  impeached, 
and  so  far  from  having  been  deemed  a  fraud  per  se^  which 
avoided  the  conveyance  -in  law,  it  was  not  even  noticed  to 
the  jury  as  one  of  the  badges  or  evidences  of  fraud  to  be 
considered  by  them.  The  provision  alluded  to  is  that 
before  mentioned  secondly  ;  that  is  to  say,  "  in  trust  to  pay 
such  debts  of  A.  as  were  then  due  and  should  be  certified 
by  A.  and  his  creditors  within  a  time  limited."  It  is  not, 
therefore,  the  mere  fact,  that  the  appropriation  of  the 
trust  fund  may  be  changed,  or  that  the  debtor  may  modify  the 

26 
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D«c.  i843.  appropriation  by  letting  in  other  creditors  existing  nt  the 
"cTnnMr  '^"^®»  ^^^^  converts  the  power  to  do  those  acts  into  a  faudu- 
V       lent  power  of  revocation,  either  literally  or  substantially. 
Pecbleir   rpj^g  ^^^^  principle  is,  that  if  it  appear  expressly  to  be  for  the 
benefit  of  rtie  grantor — as  every  general  power  of  revoca- 
tion must  be — or  to  be  a  contrivance  designed  for  that  end, 
although  covered  by  some  form  with  a  view  to  conceal  that 
end;  then,  it  is  fraudulent  under  the  Statute  ;  but  otherwise 
there  must  be  a  purpose  nclually  to  deceive  found  by  the  jury. 
In  Griffin  V3  Stanhope,  Cro.  Jac.  455,  there  was  a  lease  to 
one,  in  trust  for  the  lessor's  wife,  (in  pursuance  of  a  prom- 
ise before  marriage,)  with  a  provision  endorsedj  that  the  in- 
tent was,  that  when  there  should  be  a  jointure  of  £1COO  pr. 
an.  settled  upon  her,  tht  lease  should  be  void;  and  it  was  con- 
tended to  be  fraudulent,  beeanse  by  the  proviso  it  was  to  de. 
termine  at  the  party's  will.    But  the  Court  held  otherwisoi 
*  and  took  this  difference:    .That  when  loans  are  made  with  a 

proviso,  that  if  the  lessor  pay  ten  shillings,  that  the  loan 
should  be  void,  it  is  apparent  that  the  sum  is  not  the  value 
of  the  land,  but  only  limited  as  a  power  of  revocation,  and 
tlierefore  void.  But  if  the  proviso  be,  that  if  the  lessor  pay 
£1000,  then  the  lease  shall  be  void,  this  is  not  fraudulenti 
but  the  lease  shall  be  good  against  the  purchaser,  if  the  mo- 
ney be  not  paid  thereon;  for,  in  truth,  this  last  is  but  a  com- 
mon mortgage,  and  the  sum  is  not  colourable  barely.  But 
in  Jenkins  v  Kqjmis  1  Leo.  180,  it  was  held  upon  a  special 
verdict,  that  a  settlement  with  a  power  to  the  settler  to  charge 
the  sum  of  £  1000,  on  a  large  estate,  was  not  void,  because 
'<it  is  not  a  power  within,  the  words  of  the  statute  (it  being  a 
particular  sum)  to  revoke,  determine  or  alter  the  estate;  and 
no  fraud  being  found,  they  (the  Court  J  could  not  adjudge 
the  conveyance  fraudulent 

Applying  the  principles  of  these  cases  to  the  present,  it 
seems  clear  that  the  Court  cannot  pronounce  the  deed  fraud- 
ulent. We  assume,  that  upon  its  true  construction  the 
claase  doee'not  provide  for  any  but  the  scheduled  suretieSi 
except  at  the  election  and  upon  the  appointment  of  Spruill. 
But  we  think  it  does  not  give  him  fraudulently  an  undu9 
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control  over  the  fund.    There  is  no  uncertainty  as  to  the  l>^-  ^^43 
persons  to  take  benefit  for  an  unreasonable  time;  at  least,  not  ca„„o~ 
obviously  so.    From  the  nature  of  the  power  he  must  have       ▼ 
executed  it,  at  or  before  the  time  ot  sale  and  distribution  of  *'^^^^' 
the  proceeds  among  the  scheduled  debts;  so  that  the  credi- 
tors could  not  be  long  tied  up.    In  terms  it  is  not  a  provis- 
ion or  a  power  to  make  a  provision  for  himself  or  any  volun- 
teer under  hioi ;  but  for  a  directly  opposite  end.    In  any  e- 
vent  all  the  property  is  gone  from  him  forever.      But  in 
parting  from  it,  he  reserves  the  power  ot  doing  equal  justice 
to  all  his  sureties,  as  well  those  he  could  not  then  ennumer- 
ate,  as  those  he  had  specified.     If  that  was  really  the  pur- 
pose, it  was  one  of  the  soundest  morality— placing  all  hav- 
ing the  same  meritorious  claims  on  him  on  the  same  foot- 
ing; and  if  the  creditors  and  sureties,  who  procured  him  to 
execute  the  deed,  were  satisfied  with  it,  no  other  person 
can  object,  as  the  value  of  the  estates  is  far  less  than  the 
scheduled  debts.    It  is  not  a  power  by  which,  apparently,  be 
can  take  benefit  indirectly;   for  he  cannot  gain  credit  and 
contract  new  debts  on  the  faith  of  the  power,  since  it  is  ex- 
pressly restricted  to  those  existing  at  the  execution  of  the 
deed.    It  only  gives  the  debtor  the  power  of  doing,'  thereaf- 
ter, what  he  ought  to  have  done  then.     It  is  said,  that  such 
a  power  may  be,  nevertheless,  used  to  the  debtor'sad vantage, 
as  the  means  of  bargainiug  with  the  different  sets  of  credi- 
tors to  exclude  or  admit  those  not  mentioned  in  tiie  deed. 
"We  suppose  an  appointment  from  any  such  consideration 
would  be  an  illusory  execution  of  the  power,  and  therefore 
disregarded.     The  act  would  be  a  fraud  on  the  power ;  and 
not  tlie  power  a  fraud  on  creditors.    But    admit,  that  such 
a  dishonest  exercise  of  the  power  could  be  sustained;  yet  it 
would  only  be  true,  that  such  a  power  is  equivocal  and  may 
be  used  to  bad  as  well  as  to  good  ends.      Therefore  it  fol. 
lows,  that  it  is  fit  a  jury  should  say,  whether  the  purpose  of 
inserting  it  in  the  deed  was  the  good  one,  expressed  in  it,  or 
the  bad  one,  imputed  to  it  and  to  which,  perhaps,  it  may  be 
aSused.  Tha  susceptibility  of  such  abuse  is  not  a  ground  on 
which  the  Court  -can  say  conclusively  it  is  fraudulent  in  aw' 
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D«c'r,  1843  but  only  a  canse  of  suspicion  and  argument  of  fraud  to  be 
~  weighed  by  a  jury.    If  an  insolvent  father  make  a  gift  (o  his 

V       son,  the  law,  as  Lord  Coke  says,  intends  a  trust  between 
Peeblca-  them,  that  is,  that  the  donee  would,  in  consideration  of  such 
R  gift  freely  made,and  also  in  consideration  of  nature,  relieve 
liis  father  and  not  see  bim  want,  who  had  made  such  a  gift 
to  him.     Therefore,  the  law  prouounces  that  conveyance 
fraudulent.     But  if  an  insolvent  father  owe  a  debt  justly  to 
liis  son  and  make  an  assignment  to  secure  or  pay  the  same ; 
although  it  is  evident  that  there  is  great  danger  of  the  abuse 
of  the  power  of  debtors  to[give  preferences  among  creditors, 
and  it  is  not  only  possible  but  highly  probable,  that  the  fath;> 
er  thus  preferred  his  son  because  he  knew  that  <^in  considcra- 
tipn  of  nature"  the  son   would  be  disposed  to  relieve  hira, 
and  therefore  he  thus  secured  to  him  the  means  of  doing  it 
by  paying  him  and  leaving  all  otKers  unpaid;  yet  the  Court 
cannot  pronounce  such  a  transaction  a  frand,  but  must  sub- 
mit it  to  the  jury  to  say,  from  that  and  other  attending  cir- 
cumstances, such  as  the  father's  retaining  possession,  or  en- 
]oying  other  bounties  itom  the  son,  whether  the  intent  was 
honaJiJe  to  pay  the  son,  or  under  pretence  of  that  to  provide 
for  the  father  himself.      In  such  a  case,  and  in  the  one  be- 
fore the  Court,  to  use  the  langnage  in  Jenkins  v  Keymiss 
no  fraud  being  found,  the  Couri  cannot  adjudge  the  convey- 
ance fraudulent.     There  is  nothing  here  to  excite  a  suspi- 
cion of  actual  fraud.     The  argument  against  the  deed  arises 
from  the  abuse,  that  viighl  be  made  bylhe  debtor  in  holding 
himself  up  to  be  bribed  by  the  creditors.     But  what  could  he 
make  by  admitting  or  excluding  a  petty  sum  of   $S0,  when 
the  scheduled  debts  amount  to  thirty  or  forty  thousand  dol- 
lars?    The  particular  circumstrnces  of  this  case  shew  how 
unreasonable  the  rule  would  be,  which  sternly  pronounced 
the  deed  void,  wlien  no  actual  fraud  was  intended,  but  quite 
the  contrary.     Th«  argument  against  the  deed  consisted  of 
general  icasoning,  without    an  adjudication  to  sustain  it* 
We  think,  however,  the  principle  is  the  other  way;  and  that 
where  there  is  an  apparent  good  purposir,  it  is  not  to  be  pre- 
sumed bad  without  some  proof.    Besides  which,  the  case  of 
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Lavender  y  Blacksionc  is  directly  in  point,  as  there  one  of  Bee.  1843 
the  trusts  was  similar  to  that  in  this  deed,  and  it  was  not  e-  ~ 
ven  contended  that  it  was  a  bado^e  of  fraud,  though  there       y 
were  several  others  on  which  the  fine  was  found  to  be  fraud-  ^^^^^ 
ulent. 

Per  CuRXAHi  Judgment  affirmed. 


The  Honorarle  WILLIAM  GASTON,  one  of  (he 
Judges  of  this  Court,  died  ob  the  twenty-third  day  of  Janu- 
ary, 1844,  during  the  term  of  the  Court,  in  the  sixty  sixth 
year  of  bis  age. 
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Thursday,  26th  January,  1844. 

On  the  opening  of  the  Court,  tite  Attorney  General  rose 
and  said: 

The  request  of  my  brethren  in  attendance  at  this  temi, 
makes  it  my  duty  to  inform  your  Honors  of  their  proceed- 
ings, on  hearing,  to  them^  the  afflicting  intelligence  of  the 
death  of  the  Hon.  William  Gaston,  your  associate  on  the 
Bench  of  the  Supreme  Court  of  the  State,  and  to  ask  that 
the  same  may  bo  placed  on  the  minutes  of  the  Court. 

Judge  Gaston,  at  the  meeting  of  the  Court,  had  every 
appearance  of  health ;  giving  to  the  community  a  confident 
expectation  diat  his  services  would  be  prolonged,  yet  for 
many  years :  Oar  hopes  are  at  an  end — the  calamity  is  sui- 
den,  unexpected,  overwhelming !  It  hath  pleased  a  merciful 
Providence  to  cut  short  his  existence.  On  Tuesday,  Judge 
Gaston  came  into  Court — >in  health — ^went  through  a  case 
req^uiring  close  and  constant  application.  His  notes  demon- 
strate his  attention.  At  the  usual  hour,  the  Court  adjourn- 
ed. At  8  o'clock,  in  the  evening  of  that  day,  his  death  was 
announced ;  the  members  of  the  bar,  and  the  officers  of  the 
Court,  except  a  few,  not  having  heard  of  his  illness. 

I  cannot  speak  of  Judge  Gaston  as  he  deserves  to  be 
spoken  of.  His  eulogy  is  on  the  lips  of  the  whole  country^ 
The  force  of  his  exam[rfe  will  perpetuate  his  praise. 

The  ways  of  Heaven,  how  unsearchable  are  they.  To 
teach  us  our  nothingness,  as  well  to  wean  us  from  life — our 
most  useful  citizens,  our  nearest  relations,  and  our  dearest 
friends,  are  snatched  away,  impelling  us  to  rely  only  on 
Him,  who  pervadeth  and  sustdneth  all  things. 


> 
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Dec.  1843.  You,  Sir,  know,  (addressing  himself  to  tlie  Chief  Justice,) 
the  manner  of  his  death.  Sorrow  often  produces  its  conso- 
lation. I  was  present  when  Judge  Gaston  died.  Th.'  t  ]^o 
lived  constantly  mindful  of  the  grave,  I  have  no  doubt.  'T  • 
evening  before  he  departed  this  life,  in  conversation  with  a 
friend,  he  mentioned  that  death  had  to  him  no  terrors — that 
the  years  be  hs^d  numbered,  were  but  so  many  steps  in  ij^e 
completion  of  the  journey  assigned  him  by  his  Master,  and 
that  he  rejoiced  that  his  armor  would  soon  be  put  off.  Up 
to  the  moment  of  his  dissolution,  his  mind  was  cheerful — en- 
tertaining, and  instructing  his  friends  on  moral  subjects,  his 
last  sentence  impressed  upon  them  the  absolute  necessity,  to 
enable  us  to  be  either  useful  here,  or  happy  hereafter,  of  an 
abiding  belief  in  a  Being,  present  every  where,  knowing  the 
intent,  and  understanding  the  imagination  of  the  heart — 
who  is  Almighty,  bringing  man  into  judgment  after  death, 
rewarding  him  for  his  deeds.  Before  his  voice  had  died  on 
the  ear — "  he  was  not !"    "  He  has  gone  to  his  rest !" 

The  Attorney  General  then  presented  and  read  the  follow- 
ing: 

At  a  meeting  of  the  Members  of  the  Bar  of  the  Supreme 
Court  of  North  Carolina,  held  at  the  Court  Room  in  the 
Copitol,  on  Wednesday  the  24th  Jan.  1844 : 

On  motion  of  Mr.  Henry,  the  Hon.  William  A.  Graham 
was  called  to  the  Chair,  and  Charles  Manly,  Esq.  appointed 
Secretary.  The  Chairman  announced  that  the  meeting  wr^s 
called,  in  consequence  of  the  sudden  death,  on  the  eveuuig 
of  yesterday,  of  the  Honorable  William  Gaston,  one  oi 
the  Judges  of  the  Court,  and  to  take  such  action  as  this  ru'l- 
ancholy  event  rendered  proper.  And  thereupon,  on  motion 
of  the  Hon.  Mr.  Strange,  Mr.  Badger,  Mr.  Henry,  Mr.  Man- 
ly, Mr.  Bryan,  and  Mr.  Mordecai,  were  appointed  a  Commit 
tee  to  consider  and  report  to  the  meeting,  the  action  propei 
to  be  taken  thereon.  Mr.  Badger  subsequently  reported  from 
the  Committee,  the  following  Preamble  and  Resolutions : 

This  meeting  of  the  Members  of  the  Bar  of  the  SupreBte 
Coiirt  have  learned,  with  profound  grief,  the  melwicholy  and 
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totally  unexpected  bereavement,  which  the  Court  and  the  D^  1843, 

roiPi'ry  imve  sustained  in  the  death  of  the  Honorable  Wil- 
•  T  jLM  ( »'  v.sTON.  Struck  down  suddenly  by  the  hand  of  God 
•a  the  midst  of  his  judicial  labors — dyiog,  as  he  had  lived, 
in  the  enlightened  and  devoted  service  of  his  country— en- 
dued by  learning  and  adorned  by  eloquence,  with  their 
choicest  gifts — enobled  by  that  pure  integrity  and  that  firm 
and  undeviating  pursuit  of  right,  which  only  an  ardent  and 
animating  religious  faith  can  bestow  and  adequately  sustain; 
and  endeared  to  the  hearts  of  all  that  knew  him,  by  those 
virtues  which  diffuse  over  the  social  circle  all  that  is  cheer* 
fill,  refined  and  benevolent,  he  has  left  behind  him  a  rare  and 
happy  memory,  dear  alike  to  his  brethren,  his  friends  and 
his  country. 

While  we  are  conscious  of  our  inability  adequately  to  ex- 
press our  feelings  on  this  mournful  occasion,  it  is  yet  in  some 
degree  consolatory  to  ofier  to  the  memory  of  our  beloved  and 
venerated  friend,  the  usual  tribute  of  affection  and  respect. 
Therefore, 

Mesolved,  That  in  the  death  of  the  Hon.  William  Gas- 
ton, late  a  Judge  of  the  Supreme  Court,  the  Bench,  the  Bar, 
and  the  whole  people  of  North  Carolina,  have  sustained  a 
loss  which  can  neither  be  supplied  nor  forgotten. 

Mesolved,  That  the  Members  of  this  meeting  will  wear, 
and  that  they  recommend  to  their  professional  brethren 
throughout  the  State  to  wear,  the  usual  badge  of  mourning 

c  thirty  days. 

Resolved,  That  the  surviving  Judges  be  respectfully  re- 
guested  to  attend,  and  that  the  members  of  the  Bar  will  at>- 
tell'^  Oi    ^''meral  of  the  deceased. 

Ile.^moed,  That  the  Chief  Justice  be  respectfully  request- 
ed to  transmit  a  copy  of  these  proceedings  to  the  family  of 
the  deceased,  and  to  express  to  them  the  sincere  condolence 
of  the  members  of  the  meeting,  in  the  loss  they  have  sus- 
tained. 

Resolved,  That  the  Attorney  General  be  requested  to  pre- 
sent these  proceedings  to  the  Supreme  Court  at  their  next 
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Bee.  1848.  meeting,  and  request  that  they  be  enteted  upon  the  minutes 
^  of  the  Court. 

And  the  said  Preamble  and  Resolutions  haying  been  read, 
were  unanimously  adopted,  and  the  meeting  adjourned. 

WILLIAM  A.  GRAHAM,  Ch'n. 

Charles  Manly,  Sec'y- 

Whereupon,  Chief  Justice  Ruffin,  on  behalf  of  the  Court, 
responded : 

The  Court  unites  with  the  Bar,  in  lamenting  the  calamity 
which  has  fallen  on  us ;  and  is  ready  to  concur  in  whatever 
may  honor  the  memory  of  our  deceased  Brother,  or  express 
a  sympathy  with  his  bereaved  family. 

The  loss,  indeed,  is  that  of  the  whole  country ;  and  it 
will  doubtless  be  deeply  felt  and  deeply  deplored,  by  the 
whole  country.  But  to  us,  who  have  been  connected  with 
him  here,  it  is  peculiarly  severe. 

Having  been  closely  associated  in  private  intercourse,  'and 
in  the  discharge  of  a  common  public  duty,  for  the  last  ten 
years,  we  have  had  the  best  means  of  knowing  and  appreci- 
ating his  personal  virtues,  his  abilities,  his  attainments,  and 
judicial  services. 

We  know,  that  he  was  indeed  a  good  man  and  a  great 
Judge. 

His  assistance,  in  the  discharge  of  our  official  duties,  is 
cheerfully  and  gratefully  acknowledged  by  us,  who  have 
survived  him.  In  our  opinion,  his  worth,  as  a  minister  of 
justice,  and  expounder  of  the  laws,  was  inestimable ;  and  we 
feel  that,  as  a  personal  friend,  his  loss  cannot  be  supplied. 

The  Court  directs  the  proceedings  of  the  Bar  to  ^^c  eni;^.:vi^ 
on  the  minutes,  and  will,  in  the  other  respects,  corii  ty  with 
the  requests  expressed  in  diem. 

The  Court  then  adjourned. 

E.  B.  FREEMAN,  Clerk. 
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ARGUED  AND  DETERMINED  IN 
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GEORGE  STAPLES  ▼■*  ARTHUR  8.  MOORING.  j^^^^   ,q^^ 

Where  an  appeal  from  a  Superior  to  the  Supreme  Court  has  not  been  filed  in 
proper  time,  a  eerHorari  will  not  be  granted,  nnleaa  it  be  applied  for  at  the 
term  when  the  appeal  ihoold  have  been  filed. 

BiggSj  for  the  defendant,  moved  for  a  certiorari  upon  the 
following  petition  and  affidavits: 

George  Staples       "^ 

▼e  >  To  the  Honorable  the  Judges  of  the  Supreme  Court  of 

Arthur  8.  Mooting,  j  North  Carolina. 

The  petition  of  Arthur  S.  Mooring,  defendant  in  the  above 
named  case,  sheweth,  that,  at  the  Fall  Term,  1843,  of  Beau- 
fort Superior  Court,  a  suit  was  tried,  in  which  George  Sta- 
ples was  plaintiff  and  your  petitioner  defendant;  that  the  case 
was  decided,  upon  a  point  of  law  raised  in  the  cose,  against 
your  petitioner,  and  that  he  prayed  for  and  obtained  an  ap- 
peal to  the  Supreme  Court,  and  gave  bond  as  required  by 
law.  The  case  was  made  up  by  his  Honor,  and  your  petiti- 
oner is  informed  that  the  transcript  was  prepared  by  the  clerk 
of  Beaufort  Superior  Court  of  Law,  shortly  after  the  term  of 
the  said  court  and  in  sufficient  time  to  reach  Baleigh  before 
the  sitting  of  the  Supreme  Court,  and  was  mailed  by  him, 
directed  to  the  clerk  of  the  Supreme  Court  at  Raleigh. 

1 
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Jun«,  1844     Your  petitioner  further  shews,  that  he  supposed  the  re- 
^.    ,      cord  of  the  suit  had  been   received  by  the  clerk  of  the   Su- 

Staples  ^ 

▼  preme  Court  and  the  suit  docketed,  nor  did  he  know  to  the 
lioormg.  ^jQutjary,  until  some  short  time  ago  and  after  the  adjourn- 
ment of  the  Supreme  Court;  that  your  petitioner,  while  the 
Supreme  Court  was  in  session,  wrote  to  the  clerk  of  the  Su- 
preme Court,  relative  to  the  said  suit,  but  received  no  an- 
swer. Your  petitioner  further  shews,  that  he  is  desirous  of 
having  the  suit  tried  and  the  question  settled  by  the  Supreme 
Court.  He  therefore  prays  your  Honors  for  a  writ  of  certio- 
rari, directed  to  the  clerk  of  Beaufort  Superior  Court  of  Law, 
requiring  him  to  send  up  a  record  and  transcript  of  the  said 
suit,  and  also  an  injunction  restraining  him  from  issuing  an 
execution  upon  the  said  judgment. 

Sworn  to  May  1st,  1844. 

Francis  H.  Hawks,  clerk  of  the  Superior  Court  of  Law 
for  the  county  of  Beaufort,  maketh  oath,  that,  at  the  Fall 
Term,  1843,  of  Beaufort  Superior  Coiu-t,  a  suit  was  tried, 
wherin  George  Staples  was  plaintiff  and  Arthur  S.  Mooring 
was  defendant;  that,  under  the  charge  of  the  Judge  that  the 
law  was  with  the  plaintiff,  a  verdict  and  judgment  Avere  ren- 
dered for  the  plaintiff,  and  the  defendant  prayed  for  and  ob- 
tained an  appeal  to  the  Supreme  Court  and  gave  bond  as  re- 
quired by  law;  that  the  case  was  made  out  for  the  Supreme 
Court  by  his  Honor,  and  that,  in  some  short  time  after  the 
term  of  the  Superior  Court,  and  in  sufficient  time  for  the  tran- 
script to  reach  Raleigh  some  weeks  before  the  sitting  of  the 
Supreme  Court,  the  case  was  made  up  for  the  Supreme  Court, 
and  mailed  by  this  affiant  at  the  post-office  in  Washington, 
N.  C,  directed  to  the  clerk  of  the  Supreme  Court  at  Raleigh; 
that  this  affiant  has  been  in  the  habit,  ever  since  he  has  been 
clerk,  of  sending,  in  this  way,  the  appeals  from  Beaufort  Su- 
perior Court  to  the  Supreme  Court,  and  they  have  cdways  be- 
fore been  received  in  time  and  docketed. 

Per  Curiam.  The  application  for  a  certiorari  comes  too 
late.  It  should  have  been  made  at  the  term  to  which  the  ap- 
peal was  returnable.     It  was  the  duty  of  the  party,  by  him- 
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self  or  attorney,  to  be  present  at  that  term  to  see  that  his  ap-  Ja»«»  isu 
peal  was  properly  filed.  Motion  refused.  ^ 


STATE  TO  THE  USE  OF  PETER  SUMNEY    vt.   JOSEPH  MAG- 
^E3S  AND  OTHERS: 

Where  m  suit  is  brought  on  a  constable^s  bond  tflkd  it  appears  the  constable  was 
appointed  by  the  county  court,  it  is  incumbent  on  the  plaintiff  to  shew  that 
the  people  of  the  captain's  company  had  failed  to  elect  a  constable,  or  that 
the  person  so  elected  had  died  or  failed  to  qualify  and  give  bond  and  security, 
or  that  there  was  a  tie.  The  appointment  of  the  court,  and  of  course  the 
bond  given,  are«  under  any  other  circumstances,  Toid. 

The  case  of  The  State  vs.  Bngga,  2  Ired.  357,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Rutherford 
county,  at  an  extra  Term  in  July,  1843,  his  Honor  Judge 
Dick  presiding. 

This  was  an  action  instituted  by  the  relator  against  the 
defendant  Magness,  as  a  constable  for  the  year  1838,  and  the 
other  defendants  as  the  sureties  on  his  bond  for  that  year;  and 
the  breach  assigned  was  the  failure  of  the  constable  to  collect 
a  debt  placed  in  his  hands  for  collection.  The  plaintiff,  after 
proving  the  constable's  receipt,  the  solvency  of  the  debtor 
therein  mentioned,  and  also  proving  that  the  bond  declared 
on  had  been  signed  and  sealed,  and  delivered  by  the  defend- 
ants to  the  clerk  of  the  court,  and  that  the  same  was  produ- 
ced from  the  proper  files  in  the  clerk's  ofiice,  exhibited  the  re- 
cord of  the  county  court  at  Jaimary  Term,  1838,  in  which 
the  following  entries  appear,  as  a  part  of  the  transactions  of 
Tuesday  of  that  term: 

"  Tuesday,  January  Court,  1838.  Seven  Justices  being 
present;  satisfied  of  the  orderly  good  conduct  of  William  T. 
tfie  court  ganted  him  a  licence  to  retail  spirituous  Uquors  at 
bis  house  for  one  year  on  his  paying  fees  and  tax. 

''The  court  drew  and  elected  the  following  persons  to  serve 
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June,  1844  as  juTors  of  the  original  panel  of  the  grand  and  petit  jury  at 
the  next  Spring  Superior  Court,  to  wit,  &c. 

"  The  court  appointed  Gabriel  Washburn  constable  for  one 
year  in  Captain  John  G.  Eskridge's  Company.  He  gave  bond, 
&c.  and  he  was  duly  sworn. 

<*  The  court  appointed  Joseph  Magness  constable  for  one 
year  in  Captain  John  Edwards'  Company  ;  he  gave  bond  to 
N.  C.  in  $4000  with  Samuel  Magness,  Edward  Decius,  Ben- 
jamin Washburn,  James  McMahon  and  Gabriel  Washburn 
for  sureties,  and  he  was  then  duly  sworn." 

The  court  was  of  opinion,  that  it  did  not  appear  from  the 
record,  that  seven  Justices  were  present  when  the  defendant 
Magness  was  appointed  a  constable  and  gave  bond ;  nor  did 
il  appear  that  there  was  a  vacancy  in  the  captain's  company. 
And  m  deference  to  this  opinion  the  plaintiff  submitted  to  a 
nonsuit. 

The  court  having  refused  a  motion  to  set  aside  the  non- 
suit, the  plaintiff  appealed  to  the  Supreme  Court. 

Bynum  for  the  plaintiff. 

Cnldwell^  for  the  defendant,  cited  the.  cases  of  State  v 
Brigffs,  3  Ired.  367.  State  v  Waugh,  2  Ired.  267.  Stale 
V  Lightfoot^  2  Ired.  306. 

Daniel,  J.  The  general  power  to  elect  and  appoint  con- 
stables belongs  to  the  inhabitants  of  each  captain's  district, 
and  not  to  the  county  court.  But  should  any  person  elected 
constable  by  the  people  die,  or  from  any  other  cause  fail  to 
qualify  and  give  bond  and  security,  or  should  any  of  the  cap- 
tains' companies  fail  to  hold  an  election,  or  if  there  should  be 
a  tie  in  the  election,  then  it  shall  be  proper  for  the  county 
court,  which  shall  next  happen  (seven  Justices  being  present) 
to  supply  the  vacancy  occasioned  by  such  failure.  The  coun- 
ty court  (of  seven  Justices)  has  power  also  to  determine  in 
all  cases  of  contested  elections  of  constables.  Rev.  Stat.  ch. 
24.  In  this  case  it  was  not  declared  by  the  court,  nor  does  it 
appear  in  fact,  that  the  people  had  failed  to  elect  a  constable 
in  Captain  Edwards'  Company,  or  that  any  one  of  the  events 


OP  NORTH  CAROLINA.  219 

mentimed  in  the  act  of  Assembly  had  occurred,  which  Jttn«»i844 
would  give  the  county  court  power  to  fill  the  vacancy.  It 
was  incumbent  on  the  relator  to  shew  that  some  one  of  the  e- 
vents  mentioned  in  the  statute  had  occurred,  to  enable  the 
county  court  to  appoint  Magness  constable  for  that  district ; 
otherwise  the  appointment  was  void,  as  being  an  excess  of 
power  in  the  county  court.  The  relator  failed  in  this  proof, 
and  the  court  could  not  help  him  by  any  intendment.  There- 
fore, we  think  the  nonsuit  was  properly  entered.  State  v 
Briggs,  3  Ired.  357. 

Per  Curiam,  Judgment  affirmed. 


8LATE  V8-  ALEXANDER  FISH. 

By  an  Act  of  Assembly,  passed  in  1842,  a  part  of  the  county  of  Burke,  and 
a  part  of  the  county  of  Rutherford  were  constituted  a  new  county,  by  the 
name  of  McDowell ;  and,  by  a  supplemental  act,  jurisdiction  of  all  criminal 
offences,  committed  in  that  part  of  McDowell  taken  from  Burke,  was  gi^en 
to  the  Superior  Court  of  Burke.  But  an  indictment  for  a  criminal  offence, 
alleging  it  to  have  been  committed  in  Burke  County,  cannot  be  supported 
by  evidence  shewing  the  offence  to  ha^e  been  committed  in  McDoaoU  after 
the  establishment  of  the  latter  county.  The  jurindictott  of  the  offence  is 
given  to  the  Superior  Court  of  Burke,  but  its  locality  must  be  truly  averred 
in  the  indictment* 

Appeal  from  the  Superior  Court  of  Law  of  Burke  County, 
at  Spring  Term,  1844,  his  Honor  Judge  Settle  presid* 
ing. 

The  indictment  in  this  case  was  found  in  Burke  Superior 
Court  of  Law  at  Pall  Term  1843,  and  charged,  that  the  de- 
fendant '^being  an  evil  disposed  person  and  wickedly  design- 
ing and  intending  to  cheat  one  Joseph  Curtis,  on  the  16th 
day  of  May,  1843,  with  force  and  arms  in  the  County  afore- 
said, did  knowingly  and  designedly  by  means  of  a  false^token, 
to  wit,  by  means  of  a  counterfeit  ten  cent  piece,  which  the 
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joae.  1844  said  Alexander  well  knew  to  be  counterfeit,  then  and  there 
g  obtain  from  the  said  Joseph  Curtis  two  pieces  of  gingerbread 

T  with  intent  to  cheat  and  defraud  the  said  Joseph  Curtis,  against 
the  form  of  the  statute  in  such  cases  made  and  provided  and 
against  the  peace  and  dignity  of  the  State."  Another  count, 
substantially  the  same,  was  added.  On  the  trial,  at  the  in- 
stance of  the  Court,  the  Jury  found  specially,  that  the  de- 
fendant, in  the  county  of  McDowell,  formerly  a  part  of  the 
county  of  Burke,  knowingly  and  designedly,  by  means  of  the 
false  token  chkrged  in  the  bill  of  Indictment,  did  cheat  and 
defraud  Joseph  Curtis,  named  in  the  bill  of  Indictment,  of  the 
goods,  to  wit,  the  gingerbread  named  in  the  said  bill,  at  the 
time  named  in  the  said  Bill.  Upon  which  special  verdict  it 
was  adjudged  by  the  Court,  that  the  defendant  Alexander 
Fish  was  not  guilty. 

From  which  judgment  the  Solicitor  for  the  State  prayed 
an  appeal  to  the  Supreme  Court,  which  was  granted. 

AUoniey  General  for  the  State. 

W.  X  Mexander  and  Hoke  for  the  defendant. 

RuFFiN  C.  J.  By  the  Act  of  1842,  ch.  10,  the  County  of 
McDowell  was  established,  consisting  of  territory,  before  for- 
ming parts  of  Rutherford  and  Burke  Comities.  By  an  Act, 
ch.  11.,  supplemental  to  the  former,  a  County  Court  is  estab- 
lished for  the  new  county,  but  not  a  Superior  Court;  and  by 
the  sixth  section  it  is  enacted,  that  all  criminal  offences,  com- 
mitted in  that  part  of  McDowell  taken  from  Burke,  which 
are  cognizable  in  the  Superior  Courts,  shall  be  and  continue 
under  the  jurisdiction  of  the  Superior  Court  of  Burke. 

The  present  is  an  indictment,  found  in  the  Superior  Court 
of  Burke,  for  cheating  by  means  of  a  false  token ;  and  it  lays 
the  offence  to  have  been  committed  on  the  15th  day  of  May 
in  the  County  of  Burke.  On  the  trial  it  appeared,  that  the 
act  was  perpetrated  on  the  day  mentioned,  but  that  it  was 
not  in  Burke,  but  in  that  part  of  McDowell,  which  was  taken 
from  Burke.  By  the  direction  of  his  Honor  these  facts  were 
found  in  a  special  verdict;  and  thereon  judgment  was  given  for 
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the  def^dant,  from  which  an  appeal  was  taken  by  the  Jw».  isu 
State.  -^^' 

The  opinion  of  this  Court  concurs  with  that  of  his  Honor.  ▼ 
An  indictment  states  the  place  where  the  ofience  was  com- 
mitted, to  enable  the  court  to  see  that  it  is  within  its  jurisdic- 
tion. This  purpose  necessarily  requires,  that  the  place 
should  be  truly  stated.  The  jurisdiction  of  crimes  is  local, 
and  generally  the  Superior  Court  of  a  particular  county  is 
restricted  to  offences  committed  within  that  coimty.  When 
a  new  county  is  created,  crimes  thereafter  committed  therein 
are  not,  therefore,  cognizable  in  the  court  of  any  other  coun- 
ty, unless  the  statute  should  confer  such  new  jurisdiction. 
But  it  is  imdoubtedly  competent  to  the  Legislature  to  cmr- 
tail  or  enlarge  the  jurisdiction  of  courts;  and,  in  this  case, 
the  jurisdiction  of  the  Superior  Court  of  Burke  is  no  longer 
confined  to  offences  committed  within  Burke,  but  extended 
to  such  as  may  be  committed  within  a  certain  part  of  McDow- 
ell. That,  however,  is  not  because  the  part  of  Burke,  which 
was  taken  off  and  now  forms  a  part  of  McDowell,  remains 
for  this  purpose  a  part  of  Burke.  For,  to  all  intents,  Burke 
and  McDowell  are  two  distinct  coimties.  But  it  is  because 
the  statute  says,  that  the  Superior  Court  of  Burke  shall  take 
cognizance,  not  only  of  offences  committed  in  Burke,  but  al 
so  of  those  committed  in  McDowell :  thus  giving  that  Court 
jurisdiction  over  two  counties  instead  of  one.  In  alleging 
the  place,  the  indictment  ought  to  be  according  to 
the  fact,  as  the  offence  may  have  been  in  the  one  county  or 
the  other.  Both  counties  are  on  the  same  footing  precisely ; 
and  it  is  not  more  proper  to  state  in  the  indictment,  that  an 
act,  done  in  McDowell,  was  committed  in  Burke,  than,  rice 
versa  J  to  lay  one,  committed  in  Burke,  as  having  been  com- 
mitted in  McDowell.  The  Court  has  jurisdiction  over  both 
counties  ;  but  the  offence  cannot  be  laid  in  both,  but  in  one 
of  them  in  particular.  If  it  be  laid  in  one,  when  it  was  in 
the  other,  the  act  alleged  and  that  proved  are  different,  and 
the  accused  must  be  acquitted. 
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June,  1844     It  must  be  certified  to  the  Superior  Court  that  there  is  no 
error  in  the  judgment. 

Per  Curiam,  Ordered  accordingly. 


SLATE  VB  WILLIAM  HART  &  AL. 

Under  the  Act  of  Assembly,  passed  in  1842,  establishiog  the  County  of  Union, 
an  indictment  against  citizens  of  tJnion,  pending  in  Anson  Superior  Court 
at  the  Fall  Term  1843,  shcmid  have  been  transferred  to  the  Superior  Court 
of  Union,  tho*  the  place  where  the  offence  was  committed  was  still  in  An- 
son County. 

Appeal  from  an  interlocutory  order  of  the  Superior  Court 
of  Anson  County,  at  Spring  Term,  1844,  his  Honor  Judge 
Nash  presiding.    . 

This  was  an  indictment  against  the  defendants  for  assault 
and  battery  in  shooting  the  prosecutor's  slave.  The  offence 
was  committed  in  what  is  still  the  County  of  Anson,  and  the 
defendants  both  lived  in  what  is  now  the  County  of  Union. 
The  indictment  was  foimd  at  Spring  Term,  1S43.  At  Fall 
Term,  1843,  the  defendants  moved  to  have  the  cause  removed 
to  the  Superior  Court  of  Union  County,  according  to  the  act 
of  Assembly  constituting  a  Superior  Court  of  law  in  that  coun- 
ty. The  Solicitor  for  the  State  opposed  the  motion,  and  the 
Court  at  that  time  declined  to  decide  the  question.  At  Spring 
Term,  1844,  the  motion  for  removal  was  renewed ;  and  the 
Court,  being  of  opinion  that  the  jurisdiction  of  the  cause  be- 
longed to  the  Superior  Court  of  Union  and  not  to  that  of 
Anson,  accordingly  ordered  it  to  be  removed.  From  this  or- 
der the  Solicitor  for  the  State  prayed  an  appeal,  which  was 
granted,  to  the  Supreme  Court. 

Attorney  General  for  the  State. 
No  counsel  for  the  defendants. 
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RvFFiN,  C.  J.    In  1842  the  Legislature  established  the^on^ii^^ 
County  of  Union,  composed  of  parts  of  the  counties  of    g 
Mecklenburg  and  Anson.  By  a  supplemental  act,  ch.  13,  Su-       v 
perior  and  Coimty  Courts  are  established  therein ;  and  the 
first  term  of  the  former  was  to  be  in  February,  1844.    By 
the  9th  siection  it  is,  amongst  other  things,  enacted  "  that  all 
indictments  and  criminal  proceedings  against  the  citizens  of 
Union,  which  shall  be  pending  in  the  Superior  Court  of  An- 
son, shall  be  transferred  from  the  Fall  Term,  1843,  of  Anson 
Superior  Court  to  the  Superior  Court  of  Union. 

The  defendants  were  indicted  in  Anson  Superior  Court,  at 
the  term  which  was  held  on  the  second  Monday  of  March, 
1843,  for  an  assault  laid  to  have  been  committed  in  Anson. 
Both  of  the  defendants  lived  in  Union  County,  and  were  cit* 
izens  thereof  at  the  time  of  the  alleged  offence,  and  continu- 
ally  since.  At  Fall  Term,  1843,  they  moved  the  Court,  on 
that  ground,  that  the  case  should  be  removed  to  Union  for 
trial.  The  motion  was  opposed  on  behalf  of  the  State,  on 
the  ground  that  the  place,  at  which  the  ofience  was  commit- 
ted, was  in  fact  not  in  Union,  but  was  still  in  Anson  County. 
But  the  Court  allowed  the  motion,  and  the  Solicitor  for  the 
S:ate  appealed. 

We  think  the  removal  was  proper.  Although  ounces, 
now  committed  in  Anson  by  the  inhabitants  of  Union,  artt 
cognizable  in  the  Courts  of  the  former  county,  yet  the  Act 
is  explicit,  that,  for  otfences  committed  before  the  Fall  Term, 
1843,  of  Anson  Superior  Court,  the  proceedings  at  that  term,  ^ 

pending  in  that  Coiut  against  the  citizens  of  Union,  should 
be  sent  from  Anson  to  Union  for  trial. 

There  is  no  allusion  made  to  the  place  of  the  commissian 
of  the  offence;  whether  in  that  part  of  the  territory,  original- 
ly forming  Anson  County,  which  should  fall  into  the  new^ 
County,  or  in  the  part  continuing  in  the  old  one.  The  resi- 
dence of  the  defendants^  alone,  determines  the  junsdiction  by 
the  plain  words  of  the  act.  There  is  nothing  to  authorize, 
in  the  construction  of  it,  a  departure  from  the  obvious  import 

of  its  terms.    On  the  contrary,  it  was  meant  for  the  ease  of 
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^o^'^^^*  the  citizen  by  allowing  him  a  trial  at  home.  Besides,  it 
might  have  been  an  object  with  the  Legislature  to  transfer 
such  cases  to  the  new  Comity,  where  there  was  no  business, 
as  a  means  of  relieving  the  overburthened  dockets  of  Anson, 
for  the  disposing  of  which  the  ordinary  and  regular  terms 
were  found  inadequate. 

Per  Curiam,  Ordered  to  be  certified  to  the  Superior 

Court  that  there  was  no  error  in  the  in- 
terlocutory order  appealed  from. 


STATE  V9.  JESSE  FARMER. 

/ 
/     Where  an  indictment  for  a  rape  charged,  that  the  defendant  "  with  foroe  and 
armt,  Ac.  in  and  upon  one  Mary  Ann  Taylor  in  the  peace  of  the  State,  &o« 
■  violently  and  felonioaeiy  did  make  an  aaeault,  and  her  the  eaid  Mary  Ann 
Taylor  then  and  there  violently  and  againct  her  will  feloniouely  did  raTiriL 
and  carnally  know  ",  the  Court  can  and  must  see  with  certainty  that  Mary 
Ann  Taylor  was  a  female 
It  is  not  necessary  in  an  indictment  for  a  rape  to  state  the  female  ravished  was 
.  of  the  age  of  ten  years.   / 

If  she  he  under  the  age  oi  ten,  then  that  fact  should  he  averred,  because  aba- 
sing such  a  female  is  made  felony  by  the  statute,  whether  she  assented  to  til* 
act  or  not. 
The  caie  of  Stait  v  Ttrry,  4  Dev.  <k  Bat.  Rep.  153,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Bertie  County, 
at  Spring  Term,  1844,  his  Honor  Judge  Bailey  presi- 
ding. 

The  defendant  was  tried  and  convicted  upon  the  follow- 
ing indictment,  viz : 

<^  State  of  North  Carolina,      / 

Bertie  County,         \      "" 

Superior  Court  of  Law,  Spring  Term,  1844. 

The  Jurors  for  the  State,  upon  their  oaths,  present,  that 

X^se  Farmer,  late  of  Bertie  County,  laborer,  on  the  fourth 
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state 
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Fanner. 


day  of  March,  in  the  year  one  thousand  eight  hundred  and  Jane,  1844 
forty  four,  with  force  and  arms,  in  said  County,  in  and  upon " 
<me  Mary  Ann  Taylor,  in  the  peace  of  the  State,  then  and 
there  being,  violently  and  feloniously  did  make  an  assault, 
uid  her  the  said  Mary  Ann  Taylor  then  and  there,  violently 
and  against  her  will,  feloniously  did  ravish  and  carnally 
know,  against  the  form  of  the  Statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State." 

The  jury  having  found  the  defendant  guilty,  he  moved  in 
arrest  of  judgment ;  firsty  because  the  bill  of  indictment  did 
not  charge  that  Mary  Ann  Taylor  was  a  female,  and  there- 
fore it  was  defective ;  secondly ^  it  was  defective,  because  it 
did  not  charge  that  Mary  Ann  Taylor  was  a  female  of  the 
age  of  ten  years. 

The  motion  was  over-ruled  and  sentence  of  death  passed 
upon  the  defendant.  From  this  judgment  he  prayed  an  ap- 
peal to  the  Supreme  Court,  which  was  granted  without  secu- 
rity, it  appearing  to  the  satisfaction  of  the  Court,  by  affidavit 
made  by  the  said  defendant,  that  he  was  unable  to  give  secu- 
rity. 

AUmrnty  General  for  the  State. 

No  coimsel  in  this  Court  for  the  defendant. 

Daniel,  J.  This  was  an  indictment  for  a  rape.  Th^ 
first  groimd,  taken  by  the  prisoner  in  arrest  of  judgment,  to 
wit,  "  that  the  bill  of  indictment  does  not  charge  that  Mary 
Ann  Taylor  is  a  female  ",  was,  we  think,  properly  over-rul- 
ed by  the  Court.  This  question  came  up  before  us  in  the 
State  v  Terry^  4  Dev.  6c  Bat.  152,  where  we  decided,  that 
the  word  "  her,"  used  in  the  indictment,  disclosed  with  suffi- 
cient certainty,  that  the  person,  stated  therein  to  have  been 
ravished,  was  a  female.  This  indictment  charges  that  the 
prisoner  "  did  make  an  assault,  and  her  the  said  Mary  Ann 
Taylor,  then  and  there,  violently  and  against  her  will,  felo- 
liously  did  ravish  and  carnally  know."  From  the  language 
used,  the  court  can  and  must  see  with  certainty,  that  Mary 
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Jont,  1844  Ann  Taylor  is  a  female.  The  form  of  this  indictment,  is  a- 
'^^^  greeable  to  the  one  set  forth  if  Archbold,  C.  L.  372.  The 
v^  second  ground  taken  by  the  prisoner  in  arrest  of  judgment, 
was,  that  the  indictment  does  not  charge  that  Mary  Ann 
Taylor  was  a  female  of  the  age  of  ten  years  or  more.  This  ob- 
jection, we  think,  was  properly  over-ruled  by  the  Court.  An 
indictment  for  rape  never  states  the  age  of  the  female  that  has 
been  ravished.  If  indeed  she  be  under  the  age  of  ten  yean,, 
then  it  is  averred  in  the  indictment,  because  (by  force  of  the 
Statute)  abusing  such  a  female  is  made  felony,  whetlier  she 
assented  to  the  act  or  not. 

We  have  attentively  examined  the  whole  of  the  record  in 
this  case,  and  we  are  imable  to  discover  any  defect  in  it. 
This  opinion  will  be  certified,  in  order  that  the  Superior 
Court  of  Bertie  County  may  proceed  to  pronounce  judg- 
ment and  award  execution. 

Per  Curiam,  Ordered  accordingly. 


8AM17EL  A.  LYLB  vi.  THOMAS  WILSON. 

Where  money  hu  been  collected  by  a  deputy  eheriff.  by  YiTtue  of  hie  office,  m 
demand  on  him  for  the  money  and  his  refuial  to  pay  it,  are  equivalent  to  • 
demand  and  refusal  on  the  part  of  the  Sheiifi^  and  will  enable  tbe  penon  in- 
jured to  sustain  an  action  against  the  latter. 

Appeal  from  the  Superior  Court  of  Law  of  Yancy  County, 
at  Spring  Term,  1844,  his  Honor  Judge  Settle  preside 
ing. 

This  was  an  action  on  the  case  against  the  defendant,  who 
was  the  Sheriff  of  Yancy  County.  It  was  |Mroved  that  one 
Malcolm  McCurry  acted  as  Deputy  Sheriff  under  the  defen* 
dant,  and  by  and  with  his  authority  and  consent ;  and  that 
while  he  was  so  acting,  he  received  from  the  plaintiff  smi- 
dry  piqpers  for  collection,  for  which  he  gave  his  official  ie» 
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Geipt,  and  it  was  further  proved  that  the  said  deputy  had  col- J«ne.  iW4 
leeted  ninety  dollars  on  the  said  papers  and  that  a  demand    ^  ,^ 
had  been  made  on  the  said  deputy  before  the  beginning  of      /^ 
this  suit.     The  defendant  proved,  that  he  had  refused  to 
take  the  papers,  which  his  deputy  had  received,  when  offered 
to  him  by  an  agent  of  the  plaintiff,  but  that  the  plaintiff  * 
knew  nothing  of  his  refusal.    Upon  the  foregoing  facts  the 
jury  returned  a  verdict  in  favor  of  the  plaintiff  for  ninety 
dollars,  the  amoimt  actually  collected  by  the  deputy,  subject 
to  the  opinion  of  the  Court  upon  the  following  points  reser* 
ved,  to  wit :  whether  the  sheriff  was  liable  to  tlie  plaintiff  in 
an  action  on  the  case  for  the  acts  of  his  deputy,  and,  if  he 
were,  was  he  so  liable  until  after  a  demand  was  made 
upon  the  Sheriff  himself? 

His  Honor  was  of  opinion  that  the  action  was  properly 
brought ;  but  that  a  dtsmand  should  have  been  made  upon 
the  Sheriff  himself,  before  he  could  be  held  liable  for  the  con- 
duct of  his  deputy,  in  failing  to  pay  over  the  money  collect- 
ed. Upon  consideration  of  which,  the  verdict  was  set  aside 
and  a  nonsuit  entered,  from  which  judgment  the  plaintiff  ap- 
pealed to  the  Supreme  Court 

J.  H.  Bryan  fbr  the  plaintiff. 

W.  J.  Alexander  for  the  defendant 

Daniel,  J.  This  is  an  action  on  the  case  against  the  de- 
fendant, the  Sheriff  of  Yancy,  tried  on  the  general  issue. 
The  plaintiff  placed  claims  against  certain  of  his  debtors, 
in  the  hands  of  the  defendant's  deptriy.  The  deputy  collec- 
ted of  those  claims  the  sum  of  $90.  The  plaintiff,  before 
the  commencement  of  this  suit,  demanded  of  the  deputy 
the  money,  but  he  did  not  demand  it  of  the  High  Sheriff. 
The  act  of  Assembly  declares,  that  whenever  a  Sheriff,  by 
himself  or  deputy,  shall  receive  claims  for  collection,  it  shall 
be  his  duty  (as  an  officer)  to  collect  and  pay  over,  in  like  man- 
ner as  constables  are  now  bound ;  and  in  default  of  such  du- 
ty, he  shall  be  liable.    And  for  moneys  collected  on  such 
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June,  1S44  claims,  the  sheriff  and  his  sureties  are  liable,  in  like  manner, 
j^  .  as  is  now  provided  for  in  the  case  of  moneys  collected  by 
♦  Sheriffs  under  process  of  law;  (Rev.  Stat.  ch.  119,  s.  23.) 
The  receipt  of  the  money  by  the  deputy  was  in  law  a  re- 
ceipt of  the  Sheriff.  The  only  objection  taken  by  the  Sher- 
iff was,  that  the  suit  had  been  brought  against  him,  before 
any  demand  had  been  made  of  him.  There  was  a  verdict 
for  the  plaintiff,  subject  to  the  opinion  of  the  Court  upon  this 
point.  The  Court,  afterwards,  was  of  opinion,  that  a  demand 
of  the  money  should  have  been  made  of  the  Sheriff  before 
the  commencement  of  the  action,  and  non-suited  the  plaintiff, 
who  thereupon  appealed  to  this  Court. 

If  there  be  a  non-feasance  or  neglect  of  duty  by  theunder- 
Sheriff,  the  Sheriff  alone  is  responsible  to  the  party  injured, 
and  the  default  is  a  matter  to  be  settled  between  the  Sheriff 
and  the  under-Sheriff ;  Cameron  v  Reynolds,  Cowp.  Rep. 
406.  2  Blac.  Rep.  832.  3  Wilson,  314.  Doug.  40.  Wat- 
son, 33.  Upon  this  demand  on  the  Sheriff  for  the  money 
collected  by  him  and  then  in  his  hands,  it  was  his  duty  on 
behalf  of  his  principal  to  have  paid  it  to  the  plaintiff,  and, 
for  the  default  in  not  doing  so,  the  defendant  is  liable  to  this 
action.  We  are  therefore  of  opinion,  that  the  judgment  ren- 
dered by  the  Superior  Court  must  be  reversed,  and  a  judg- 
ment rendered  for  the  plaintiff  for  the  amount  of  the  verdict 
and  cost 

Per  Curiam,  Judgment  reversed  and  judgment  for 

plaintiff. 
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WILUAM  TILLY'S  ADM'OR.  w.  JOHN  S.  ItORRIS. 

JnnA    f tt4A 

A  miller  cannot  be  made  liable  for  work  done  for  bie  ilave  and  monej  lent  to        * 
hif  BlaTe. 

A  general  Uoence,  by  the  maeter  to  hb  slave  to  make  bargams  fur  work  to  be 
done  only  for  the  benefit  of  the  slave,  or  a  licence  for  the  slave  to  borrow 
mcmey  on  his  own  account,  will  not  render  the  master  a  debtor  to  a  person, 
who  should  be  so  inconsiderate  as  to  run  up  an  account  with  a  slave  thus  li- 


Appeal  from  the  Superior  Court  of  Law  of  New-Hano- 
ver County,  at  the  extra  Term  in  January,  1844,  his  Honor 
Judge  Manly  presiding. 

This  was  an  aetidn  of  assumpsit.  A  promise  by  the  de- 
fendant, to  pay  the  plaintiff's  intestate  one  hiHidred  dollars 
for  clearing  away  the  ruins  of  an  old  building  in  the  town  of 
Wihnington,  and  a  performance  of  the  work  by  the  intestate, 
were  established.  But  the  def<^dant  claimed  to  be  entitled 
to  a  set-off,  consisting  of  the  amount  of  an  accoimt  against 
a  slave  of  the  intestate  for  woric  and  labor  lend^fed  to  him 
(the  slave)  at  his  request,  and  money  loaned  to  the  slave. 
The  legality  of  this  setoff  was  made  to  turn  upon  the  en- 
quiry, whether  the  manner  of  the  slave's  usual  employment 
implied  a  licence  from  the  master  to  him  to  contract  in  this 
case  for  the  labor  and  borrow  the  money  in  question.  In  the 
coiirse  of  the  investigation,  the  plaintiff  gave  in  evidence 
sundry  cases,  in  which  the  master  had  ratified  bargains  of 
the  slave,  such  as  contracts  for  jobs  of  work^  and  had  claim- 
ed the  benefit  of  them ;  and  gave  in  evidence  also  the  mas- 
ter's declarations,  going  to  shew  a  general  licence  to  the  slave 
to  make  bargains  to  bind  him*  In  reply  to  this  latter  proof 
the  plaintiff  then  offered  to  shew  declarations  made  at  other 
times  by  the  intestate^  tending  to  rebut  this  presumption  of  a 
geiieral  licence ;  such  as  his  declarations,  upon  discovering 
the  slave's  engagements,  that  he  had  used  every  efibrt  to  pre- 
vent the  slave  from  acting  in  such  matters  without  his  ex- 
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Jane,  18U  press  authority,  and  threats  to  sue  persons  for  employing 
.pj.        him  without  his  permission. 

This  evidence  was  objected  to  on  the  part  of  the  defendant, 
but  admitted  by  the  Court,  upon  the  ground,  that,  the  declar- 
ations of  the  plaintiff  having  been  resorted  toby  the  defend- 
ant to  establish  a  state  of  facts  from  which  an  agency  in  the 
slave  might  be  implied,  it  was  then  competent  for  the  plain- 
tiff himself  to  resort  to  the  same  sourcea,  to  wit,  his  own  de- 
clarations, at  any  time  ante  litem  motam,  for  evidence  to  ob- 
viate such  implication.  After  instructions  to  the  jury  from 
the  Court,  which  were  not  objected  to,  there  was  a  verdict 
declaring  that  there  was  no  srt-off,  ice. 

A  rule  for  a  new  trial,  upon  the  ground  of  the  admission 
of  improper  testimony,  having  been  discharged,  and  judgr 
ment  rendered  for  the  plaintiff,  the  defendant  appealed. 

No  counsel  appeared  in  this  Court  for  either  party. 

Daniel,  J.  The  account  rendered,  which  the  defendant 
offered  as  a  set-off,  was  for  work  done  for  the  slave  and  money 
lent  to  the  slave.  A  general  licence,  by  the  master  to  his 
slave,  to  make  bargains  for  work  to  be  done  only  for  the  ben^ 
efit  of  the  slave,  and  also  a  licence  for  the  slave  to  borrow 
money  on  his  own  account,  would  not  render  the  master  a 
debtor  to  a  person,  who  should  be  so  inconsiderate  as  to  run 
up  an  account  with  a  slave  thus  licenced.  It  would  not  be 
work  done,  or  money  lent  for  the  benefit  of  the  master,  by 
the  agency  of  his  slave.  We  are  of  opuiion,  that  the  defen- 
dant had  not  offered  any  evidence,  tending  to  establish  a  set- 
off, at  the  time  when  the  Court  permitted  the  plaintiff  to  give 
in  evidence  the  declarations  of  his  intestate ;  therefore  the 
said  declarations  were  immaterial  as  evidence,  and  the  admis* 
sion  of  them  by  the  Court  constituted  no  ground  fcr  a  uevr 
trial 

Per  CuaiAMi  Judgment  affirmed* 
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STATE  M.  THOMAS  COWELL  AND  AMANDA  WILLIAMS. 

Where,  on  an  indictment  for  fornication  and  adultery,  the  jury  found  that  the 
defendants  were  guilty  of  fornication  but  not  guilty  of  adultery,  the  State     "^^ 
was  entitled  to  judgment 

Appeal  from  the  Superior  Court  of  Law  of  Wilkes  Coun- 
ty at  Spring  Term,  1844,  his  Honor  Judge  Battle  presi- 
ding. 

The  defendants  were  tried  upon  the  following  indictment, 
to  wit  : 

"  North  Carolina,     i  ^     Siywrior  Court  of  Law, 

Wilkes  county,       \   **'    I        Spring  Term,  1844. 

The  jurors  for  the  State  upon  their  oaths  present.  That 
Thomas  Cowell,  late  of  said  County,  laborer,  and  Amanda 
Williams,  late  of  the  said  County,  spinster,  on  the  10th  day 
of  March,  in  the  year  aforesaid,  and  on  divers  other  days  and 
times  both  before  and  after  that  day,  with  force  and  arms  in 
the  said  county,  unlawfully  did  bed  and  co-habit  together, 
without  being  lawfully  married,  and  then  and  there  did  com- 
mit fornication  and  adultery,  against  the  form  of  the  Statute 
in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State." 

The  jury  foimd  the  defendants  guilty  of  fornication  but 
not  of  adultery.  On  motion  to  the  Court  on  behalf  of  the 
State,  for  judgment  against  the  defendants,  the  Court,  being 
of  opinion  that  the  verdict  of  the  Jury  amoimted  to  a  verdict 
of  acquittal,  refused  to  render  the  judgment  prayed  for,  and 
ordered  that  the  defendants  go  without  day. 

From  this  judgment  the  SoUcitor  for  the  State  prayed  for 
an  appeal  to  the  Supreme  Court,  which  was  granted. 

Attorney  Oeneral  for  the  State. 

No  counsel  in  this  Court  for  the  defendants. 

RuFFiN,  C.  J.    The  Coiurt  is  of  opinion  that  the  State  is 
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Jane,  1844  entitled  to  judgment  against  the  defendants.  In  ordinary  par- 
g^^  lance,  adultery  is  an  aggravated  species  of  fornication  :  both 
involving  an  illicit  co-habitation  between  the  sexes  ;  but  the 
latter  is  constituted,  where  the  parties  are  single,  or,  at  least, 
one  of  them ;  while  the  former  imports  a  violation  of  the 
marriage  bed.  It  is  true,  that  the  signification  of  the  words, 
as  generally  received,  would  not  be  material  if  it  were  per- 
ceived that  they  were  used  by  the  Legislature  in  a  peculiar 
and  different  sense ;  for  example,  as  meaning  precisely  the 
same  thing,  instead  of  different  modifications  of  an  offence 
of  the  same  general  nature.  But  the  language  of  the  Legis- 
lature renders  it  clear,  that  those  terms  are  used  in  the  stat- 
ute according  to  their  common  acceptation.  The  Act  begins 
with  the  words,  ^^  the  crimes"  (in  the  plural  number)  "of 
fornication  and  adultery  &c."  and  concludes  by  enacting, 
"  that  any  person  convicted  of  either  of  the  aforesaid  offen- 
ces, shall  be  fined  &c."  An  acquittal  of  one  is  therefore  not 
necessarily  an  acquittal  of  the  other;  but  the  parties  may  be 
punished  for  that  particular  grade  of  the  offence,  of  which 
the  jury  finds  them  guilty. 

This  will  accordingly  be  so  certified  to  the  Superior 
Court,  that  judgment  may  be  rendered  on  the  conviction. 

Per  Curiam,  Ordered  accordingly. 
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AMALEK  C.  WILLIAMS  vs.  JAMES  C.  JOHNSTON. 

A.  contracted  to  deliTcr  B.  280  logs  of  timber  to  t)e  staked  in  the  river,  at  or  June,  1844 
near  Plymouth,  at  a  place  to  bo  designated  by  C.  A.  delivered  130  logs  and 
staked  them  at  a  place  so  designated.  He  then  gave  notice  that  he  would 
have  the  other  logs  there  on  the  7th  of  July,  if  the  weather  was  (adorable. 
On  the  7th  of  July,  the  logs  were  rafted  to  Plymouth  and  staked  at  the 
some  place,  at  wliich  the  other  logs  had  been  staked.  No  notice  was  given 
to  B.  or  his  agent,  that  the  logs  were  there.  Five  days  afterwards  the  logs 
were  lost  in  a  violent  storm.  Hsld  that  this  was  a  sufficient  delivery  to  en- 
title A.  to  recover  the  price  of  the  timber. 

Appeal  from  the  Superior  Court  of  Law  of  Martin  Coun- 
ty at  Spring  Term,  1844,  his  Honor  Judge  Pearson,  pre- 
siding. 

This  was  an  action  of  assumpsit  for  the  price  of  280  logs 
of  timber  sold  and  delivered.  The  evidence  was,  that  in 
May,  1842,  Thompson,  who  was  the  agent  of  the  defendant 
at  his  saw-mill  in  Edenton,  and  was  engaged  in  buying  tim- 
ber on  the  Roanoke  and  elsewhere,  came  to  the  plaintiff's 
landing  on  the  river  about  eight  miles  above  Plymouth,  and 
offered  to  buy  280  logs  then  lying  at  the  landing.  Thomp- 
son measured  the  timber,  marking  each  log,  and  offered 
$5  50  per  hundred.  The  plaintiff  declined  taking  that  price, 
but  agreed  to  see  Thompson  in  Edenton  during  the  next 
month.  Accordingly  in  the  latter  part  of  that  month,  the 
plaintiff  went  to  Edenton  and  agreed  to  let  Thompson  have 
the  280  logs  at  $5  60,  as  previously  measured  by  him.  The 
timber  was  to  be  rafted  by  the  plaintiff  to  Plymouth,  and 
staked  in  the  river  at  such  place  as  Mr.  Maitland  should  de- 
signate, as  soon  as  the  plaintiff  got  home.  The  price  was  to 
be  paid  on  demand  after  it  was  so  staked.  On  the  1st  of  Ju- 
ly the  plaintiff's  agent  arrived  at  Plymouth  with  one  raft 
of  131  logs,  called  upon  Maitland,  who  designated  the  place 
where  the  timber  should  be  staked,  which  was  accordingly 
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Jane,  1844  done.  By  a  letter  dated  the  2d  of  July  to  Thompson  at 
WUliami"  Edenton,  which  was  received  on  the  3d,  the  plaintiff  inform- 
T  ed  Thompson,  that  he  had  sent  down  one  raft  of  131  logs 
and  staked  it  in  the  river  according  to  contract,  and  would 
have  another  raft  containing  149  logs,  the  balance  of  the  lot, 
there  on  the  7th  of  July,  if  the  weather  was  favorable.  On 
the  5th  of  July  the  plaintiff  wrote  to  Maitland,  informing 
him  that  he  would  send  the  balance  of  the  timber  in  a  day 
or  two.  Maitland  forwarded  this  letter  to  Thompson,  who 
received  it  on  the  7th.  On  the  7th  the  plaintiff's  agent  ar- 
rived at  Plymouth  with  the  149  logs,  and  staked  them  along- 
side die  other  131.  On  the  11th  Thompson  wrote  to  the 
plaintiff,  informing  him  that  he  had  sent  Captain  Halsey 
for  the  timber,  that  he  had  given  Halsey  the  money  to  be 
paid  to  the  plaintiff  if  he  was  in  Plymouth,  if  not,  to  be  left 
with  Maitland  for  him,  if  the  timber  was  at  Plymouth,  as  he 
hoped  it  was,  and  stating  the  amount.  On  the  morning  of 
the  12th  Halsey  arrived  at  Plymouth  ;  a  storm  was  then  set- 
ting in  and  by  3  o'clock  in  the  evening  was  so  violent  as  to 
do  great  damage  to  the  shipping  and  wharfs,  and  carrying 
off  all  timber  in  the  river — among  the  rest  the  lot  in  ques- 
tion. 

The  defendant's  coimsel  insisted  that  the  timber  was  de- 
stroyed before  the  property  vested,  contending,  1st,  that,  as 
the  bargain  was.  for  280  logs,  the  delivery  of  131  was  not  a 
compliance,  so  as  to  make  him  liable  for  that  number,  unless 
the  whole  was  delivered ;  2dly,  that,  as  the  defendant  had 
no  notice  of  the  fact  that  the  149  logs  were  at  the  place,  and 
as  Maitland  had  not  been  called  on  to  designate  the  place, 
where  they  were  to  be  staked,  there  was  not  in  law  a  delive- 
ry, so  as  to  vest  the  property. 

The  Court  was  of  opinion  that,  taking  the  facts  as  stated, 
the  property  had  vested  in  the  defendant  and  he  must  bear 
the  loss.  The  first  position  assumed  by  the  defendant's 
counsel  was  correct.  The  contract  being  entire,  a  delivery 
of  part  was  not  sufficient.      The  second  position  was  not 
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correct.    When  by  the  terms  of  a  contract  the  place  and  June  1844 
time  are  fixed  no  notice  is  necessary.    If  the  vendor  has  the  ^y^j.^^^ 
property  at  the  place  at  the  time,  the  property  vests  in  the       v 
vendee,  and  may  be  left  and  the  price  claimed.    In  this  case  ^* 

the  place  was  some  point  in  the  river  at  Plymouth  to  be  de- 
signated by  Maitland.  It  was  designated  when  the  first  raft 
arrived,  and  the  plaintiff  was  right  in  taking  it  for  granted, 
that  the  other  raft  was  to  be  staked  at  the  same  place,  in  the 
absence  of  any  directions  to  the  contrary,  so  as  to  have  the 
whole  lot  together.  The  time  being  uncertain,  the  plain- 
tiiSf  was  bound  to  give  the  defendant  notice ;  but  as  to  the 
first  raft  sufficient  notice  was  admitted.  As  to  the  second 
raft,  the  letter  informing  the  defendant  that  the  first  had  ar- 
rived and  the  other  would  be  there  oa  the  7th,  if  the  weath- 
er was  favorable,  and  the  letter  directed  to  Maitland  on  the  5th, 
saying  the  balance  would  be  down  in  a  day  or  two,  with  the 
(act  that  it  was  down  on  the  7th,  was  sufficient  notice.  No- 
tice being  necessary  merely  to  fix  the  time,  there  was  no  rea- 
son why  it  might  not  be  given  before  the  article  reached  the 
place,  and  the  vendor  was  not  required,  as  contended  by  the 
defendant's  comisel,  to  wait  until  the  article  got  there  and  then 
give  notice.  If  the  purchaser  had  sent  his  boat  and  the  raft 
had  not  arrived,  he  would  have  been  entitled  to  damages. 
To  require  notice  after  the  delivery,  if  the  vendee  lived  at  a 
distance,  would  put  the  vendor  to  the  unnecessary  trouble 
and  risk  of  keeping  the  article  in  the  river,  as  in  this  case, 
until  the  vendee  received  it  and  had  time  to  come.  Notice 
being  given  on  the  third,  the  property  vested,  at  all  events, 
prior  to  the  storm,  which  took  place  on  die  12th,  up  to  which 
time  the  timber  was  secure. 

The  jury  found  a  verdict  for  the  plaintiff,  and  a  new  trial 
having  been  refused  and  judgment  rendered  according  to  the 
verdict,  the  defendant  appealed. 

Biggs  for  the  plaintiff. 

Badger  and  Iredell  for  the  defendant. 
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Jane  18U  Daniel,  J.  First,  the  time,  when  the  plaintiff  was  to 
^mj^j^have  the  280  logs  of  timber  at  Plymouth,  was  not  stated  in 
▼  the  contract ;  the  law,  therefore,  required  him  to  have  them 
"^°'  there  at  a  reasonable  time.  The  entire  number  of  logs  were 
there,  and  staked  on  the  7th  day  of  July,  1842.  Four  days 
thereafter,  the  defendant  despatched  a  vessel  for  that  place 
for  the  timber;  he  therefore  never  pretended  to  repudiate  the 
contract,  on  the  ground  that  the  plaintiff  had  not  sent  the 
logs  at  a  reasonable  time ;  nor,  as  we  think,  had  he  a  right 
to  have  done  so  on  that  groimd.  Secondly;  the  defendant 
contends,  that  the  second  raft  of  logs  was  staked  in  the  river 
at  Plymouth,  at  a  place  which  had  not  been  designated  by 
Maitland,  and  that  he  was  not  liable  to  pay  for  any  of  the 
logs,  until  the  whole  had  been  staked  in  the  river  at  that 
place,  which  Maitland  should  designate,  agreeably  to  the 
terms  of  the  contract.  It  appears  from  the  case,  that,  on  the 
arrival  of  the  first  raft,  Maitland  (who  was  agent  for  that  pur- 
pose) did  designate  the  place  in  the  river,  where  the  logs 
were  to  be  staked  and  fastened ;  he  gave  no  notice  at  that 
time  of  any  other  place  where  he  wished  any  of  the  logs  to 
be  staked.  He  did  not  designate  several  places  for  the  dif- 
ferent parcels,  but  designated  the  place  where  all  the  logs 
were  to  be  staked,  and  at  that  place  the  plaintiff  delivered  and 
staked  them:  and  in  so  doing  acted  rightly.  Thirdly:  It  is 
said  that  the  notice  on  the  3d  day  of  July,  given  to  the  defen- 
dant's agent  at  Edenton  that  the  entire  nmnber  of  logs  would 
be  at  Plymouth  on  the  7th  of  the  same  month,  was  coupled 
with  a  condition,  to  wit,  "if  the  weather  was  favourable,"  and 
that  this  condition  rendered  the  said  notice  a  nullity,  and  also, 
it  is  said,  that  the  second  notice,  which  came  through  the 
hands  of  Maitland,  dated  the  6th  and  received  on  the  7th 
day  of  July  1842,  was  too  indefinite,  as  it  only  stated  that 
the  residue  of  the  entire  number  of  the  logs  specified  in  the 
contract  would  be  started  to  Plymouth  "in  a  day  or  two,"  and 
that  the  defendant's  agent  at  Edenton  was  in  consequence 
thereof  left  in  doubt,  even  up  to  the  11th  day  of  July  whether 
^he  whole  of  the  logs  were  at  Plymouth  or  not.     The  answer 
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to  these  arguments,  we  think,  is,  that  there  was  no  evidence  Jao«  1844 
offered  that  the  weather,  in  the  intermediate  time,  was  mifa-"^jJTj^^ 
vourable  for  rafting  the  timber ;  and  that  the  Edenton  agent 
had  not  a  reasonable  ground  to  doubt,  that  the  entire  lot  of 
timber,  would  be  at  Plymouth  on  the  7th  of  July.  We 
know  no  authority,  compelling  the  plaintiff  first  to  stake  and 
then  give  notice  to  the  defendant.  But  even  if  the  notices 
to  Thompson  were  liable  to  the  objection  taken,  we  think 
they  would  be  removed  by  the  conduct  of  the  defendant's  a- 
gent  He  did  not  decline  acting  on  the  notices,  nor  find 
fault  in  any  manner  with  them.  On  the  contrary,  he  treat- 
ed them  as  proper,  and  proceeded  as  if  the  property  in  the  tim- 
ber had  vested  in  the  defendant  by  the  staking  it  in  the  river 
at  Plymouth,  so  as  not  to  be  carried  off  by  the  ordinary  cur- 
rent. For,  on  the  11th  July,  he  actually  sent  for  the  timber; 
and,  at  the  same  time,  he  wrote  to  the  plaintiff  that  he  had 
done  so,  and  had  sent  the  money  for  it,  to  be  paid  to  the  plain- 
tiff, if  in  Plymouth,  or,  if  not,  to  be  left  with  Mr.  Maitland 
for  him,  provided  the  iimher  was  at  Plymouth,  as  he 
hoped  it  was.  Thus,  the  only  thing,  the  party  then  requi- 
red was,  that  the  timber  should  have  been  brought  to  Ply- 
mouth and  there  made  fast.  No  further  notice  was  required ; 
no  further  act  on  the  part  of  the  plaintiff  was  deemed  neces- 
sary. Mr.  Thompson  considered  himself  authorised  at  once 
to  take  the  timber,  if  he  found  it  in  the  river  upon  the  arri- 
val of  the  vessel.  The  plaintiff,  then,  had  left  the  logs  for 
the  defendant  and  to  be  taken  by  him  at  his  will,  and  the 
defendant's  agent  deemed  himself  entitled  to  take,  and  he 
said  he  meant  to  take,  the  logs  without  further  delivery  or 
direction  from  the  plaintiff.  Payment  was  not  necessary  to 
complete  the  right :  for  the  money  was  not  to  be  due,  until 
demand  aCter  staking  the  timber  in  the  river.  The  parties, 
therefore,  obviously  deemed  the  contract  on  the  part  of  the 
plaintiff  executed  by  the  staking  of  the  logs  in  the  river,  and 
the  defendant's  agent  sent  for  them  as  being  his  property,  if 
there,  and  they  were  so  found.  The  defendant's  vessel  had 
arrived  in  the  port  of  Plymouth  to  take  away  the  timber  on 
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JuM  1844  the  morning  of  the  12th  July ;  the  timber  all  marked  and 
'WiUiamB  ^®*^sured  was  then  ready  to  be  put  aboard ;  a  storm  arose 
▼  that  day,  and,  by  3  o'clock,  the  timber  was  lost  in  conse- 
quence of  the  storm.  It  is  a  hard  case,  but  vre  think  that 
the  loss  must  fall  on  the  defendant,  as  he  was  then  the  own- 
er of  the  property. 

Per  Curiam,  Judgment  affirmed. 


Jdinston. 


REUBEIV  FOGGART  vs.  REUBEN  BLACKWELLER  &  AL. 

An  afSrmatioii  at  the  time  of  the  sale  of  pevaonal  property  is  a  wairanty,  if  t 
appear  from  the  ef  idem»  that  the  defendant  did  not  mean  merely  to  express 
an  opinion,  but  to  assert  positively  the  soundness  of  the  article  sold,  and  that 
bidders  should,  upon  the  faith  of  that  assertion,  bid  for  the  article  as  sound ; 
otherwise  it  is  not  a  warranty. 

What  was  the  intention  is  a  matter  of  fiict  to  be  left  to  the  jury. 

The  cases  of  Etwin  y  MaxwtU,  S  Murph.  241.  Ayres  ▼  Parke^  3  Hawks, 
59,  and  Baum  ▼  Steeenu^  2  lied.  411,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Cabarrus 
County  at  Spring  Term,  1844,  his  Honor  Judge  Battle  pre- 
siding. 

This  was  an  action  of  assumpsit  on  a  parol  warranty  of 
soundness  in  the  sale  of  a  negro,  of  the  name  of  Matthias. 
The  unsoimdness  of  the  negro  was  proved.  This  negro,  to- 
gether with  others,  w:as  sold  at  auction  by  the  defendants,  as 
the  administrators  of  their  father ;  and,  as  alleged  by  the 
plaintiff,  when  each  negro  was  offered  by  the  crier,  he  was, 
by  the  directions  of  the  defendants,  offered  as  a  sound  negro, 
until  they  came  to  one,  who  was  injured  in  one  of  his  feet, 
and  him  they  directed  to  be  sold  as  unsound,  which  was 
done.  As  to  the  terms  or  expressions  used  at  the  sale,  th^re 
was  conflicting  testimony.    His  Honor  instructed  the  jury, 


ttr 


OP  NORTH  CAROLINA.  239 

Aat  where  a  vendor  of  personal  property  used  the  word  war-  Jun«,  i«** 
rant  or  promise,  or  any  other  word  or  phrase,  signifying  that  Yotnchn 
he  undertook  that  the  property  was  sound,  it  was  in  law  a  ▼ 
warranty,  and  it  would  be  the  duty  of  the  Court  so  to  in-  ^^^^^^'^ 
struct  the  jury ;  but  where  the  vendor  used  only  words  of 
affirmation  that  the  property  was  sound,  then  it  was  a  war- 
ranty or  not,  according  to  the  circumstances  of  the  case ;  and 
that  it  was  a  question  of  fact  for  the  jury  to  say,  whether  the 
parties  intended  a  warranty:  that  if  the  vendor,  in  af- 
firming the  property  to  be^  sound,  intended  only  to  express 
an  opinion  that  it  was,  leaving  it  to  the  purchaser  to  ascer- 
tain as  best  he  might,  whether  the  property  were  sound  or 
not,  then  it  waa  not  a  warranty ;  but  if  the  affirmation  were 
made  under  such  circumstances,  as  to  induce  those  who 
heard  it  to  suppose  that  something  more  than  a  mere  expres- 
sion of  opinion  was  intended,  then  it  would  be  a  warranty* 
The  jury  found  a  verdict  for  the  defendants,  and  the  plain- 
tiff's  counsel  moved  for  a  new  trial  for  mis-direciion,  insist- 
ing that  the  Court  ought  to  have  instructed  the  jury,  that  if 
they  collected  the  defendants  did  not  mean  merely  to  express 
an  opinion,  but  to  assert  positively,  that  the  negro  was  sound, 
and  that  bidders  should,  upon  the  fiuth  of  that  assertion,  bid 
for  the  negroes  as  sound,  then  it  would  amount  to  a  war- 
ranty; otherwise  not  The  Court,  believing  that  the  charge 
given  was  equivalent  to  that  required  by  the  plaintiff's  coun- 
sd,  refused  the  new  trial,  and,  judgment  being  rendered  for 
the  defendants,  the  plaintiff  appealed. 

Caldwell  and  Hoke  for  the  plaintiffs 
Osborne  for  the  defendants  cited  Erwin  v  Mtaitcwe%  3 
Murph.  241 ;  and  Bawn  v  Stevena,  2  Ired.  411. 

Na8H,  J.  We  agree  with  his  Honor,  that  that  thete  is 
no  substantial  difference  between  what,  it  is  alleged,  the 
Judge  ought  to  have  told  the  jury  and  what  in  fact  he  did 
say  to  them ;  and  the  only  question  befoj^  us  is,  whether, 
in  the  instructions  so  given,  there  ^^as  error  in  law.    We 
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Jiui«,  1844  think  there  was  not.    Although  the  charge  was  not  as  pre- 
Yogg^n    ^^  ^  ^^  might  have  been,  we  believe  the  law  has  been  sub- 
V       stantially  stated  to  the  jury  correctly. 

^«r[  "  I^  ^  well  settled  by  numerous  adjudications,  that  there  is 
no  word  or  set  form  of  words,  required  to  constitute  a  warranty 
in  the  sale  of  personal  property — but  wherever  the  words  used, 
taken  in  connection  with  the  attendant  circxunstances,  shew 
that  it  was  a  part  of  the  contract  between  the  parties,  that 
there  should  be  a  warranty,  they  will  suffice — 4  Ad.  &  E. 
473— 31st  vol.  Com.  L.  Rep.,  Po\cn  v  JBarfeAam,  5  B.  & 
A.  240.,  7  vol.  C.  L.  R.,  Shq^erd  v  Kain,  2  Nev.  &  Mann. 
446.,  28  vol.  C.  L.  R.,  Freeman  v  Baker.  These  author- 
ities shew  that  every  affirmation,  made  at  the  time  of  the 
sale  of  personals,  is  a  warranty,  provided  it  appears  to  have 
been  so  intended  by  the  parties.  A  bare  affirmation,  merely 
expressive  of  the  judgment  or  opini<fn  of  the  vendor,  will  not 
amount  to  a  warranty — and  the  reason  is,  a  warranty  sub- 
jects the  vendor  to  all  losses  arising  from  its  failure,  however 
innocent  he  may  be — and  this  responsibility  the  law  will  not 
throw  upon  him  by  implication,  except  as  to  the  title  of  the 
property. 

As  it  respects  the  value  or  soimdness  of  the  article  sold, 
the  law  implies  no  warranty.  The  leading  case  in  this  State 
upon  the  subject  of  the  warranty  of  personals  is  that  of 
Erwin  v  Maxwell,  3  Murph.  241.  In  that  case  the  plaintiflf 
asked  the  defendant,  if  the  horse  he  was  about  to  let  him 
have  was  sound,  to  which  the  latter  answered  he  was.  His 
Honor  Chief  Justice  Taylor,  in  discussing  the  subject, 
says,  "  to  make  an  affirmation  at  the  time  of  the  sale  a  war- 
ranty, it  must  appear  by  evidence  to  be  so  intended,  and  not 
to  have  been  a  mere  matter  of  judgment  or  opinion."  In 
the  case  of  Ay  res  v  Parke,  3  Hawks,  59,  the  Court  says,  "an 
affirmation  at  the  time  of  the  sale  is  a  warranty,  provided  it 
appears  in  evidence  to  have  been  so  intended.  Whether  it 
was  so  intended,  is  a  matter  of  fact  to  be  left  to  the  jury."  The 
last  case  on  this  subject  is  that  of  Baum  v  Stevens,  2  Ired. 
411.  In  its  leading  features  it  strongly  resembles  this.    The 
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case  states,  that  the  defendant  sold  at  public  auction  a  number  Jun«.  1844 
of  negroes,  among  whom  was  Jim,  the  one  whose  unsotmdness  p^  ^ 
was  the  subject  of  the  suit — ^that,  when  the  negro  next  to  ▼ 
Jim  was  offered,  the  defendant  declared  that  he  did  not  war-  ^^^^ " 
rant  that  negro  as  he  was  unsound — that  when  Jim  was  of- 
fered he  proclaimed,  "  here  is  a  young  likely  healthy  negro." 
HJLS  Honor,  who  tried  the  cause  below,  in  the  hurry  of  the 
trial,  laying  out  of  view  the  attendant  circimistances  and 
looking  alone  to  the  words  of  the  defendant  uttered  at  the 
moment  of  offering  the  negro,  held  that  the  words  did  not 
amount  to  a  warranty.  His  Honor  the  Chief  Justice,  in 
delivering  the  opinion  of  this  court,  refers  to  the  case  of  Er- 
win  and  Maxwell^  as  establishing  the  true  doctrine  in  cases 
of  warranty.  In  commenting  on  the  case  before  him,  he 
proceeds,  after  stating  the  facts  of  the  the  case,  to  observe ;  "it 
might  not  perhaps  be  considered  as  straining  the  words  be- 
yound  their  obvious  and  natural  sense,  taking  the  whole  to- 
gether, to  hold  that  there  was  a  warranty  of  the  latter  negro. 
But,  at  the  least,  it  is  highly  probable  the  vendor  so  meant 
to  be  understood  and  so  was  imderstood; "  and  closes  by  ob- 
serving, "  these  we  think  were  all  matters  properly  belong- 
ing to  the  jury  to  whom  they  should  have  been  submitted, 
with  instructions,  that  if  they  collected  the  defendant  did  not 
mean  merely  to  express  an  opinion,  but  to  assert  positively 
that  the  negro  was  sound,  and  that  bidders  should,  upon  the 
faith  of  that  assertion,  bid  for  the  negro  as  soimd,  then  it 
would  amount  to  a  warranty ;  otherwise  not." 

We  hold  that  the  charge  of  his  Honor  below  embraces, 
substantially,  the  principles  adjudicated  in  the  above  cases. 
The  principle,  with  which  the  charge  closes,  might  have 
been  more  clearly  expressed ;  but  whatever  doubt  might 
rest  upon  it  is  removed  by  what  precedes  it.  In  a  previous 
part  of  the  charge,  the  Judge  informs  the  jury,  that  when  it 
is  a  matter  of  fact  for  them  to  decide,  before  they  find  there 
is  a  warranty,  they  must  be  satisfied  the  'parties  so  intended. 
It  would  be  unjust  to  him  and  false  to  the  rule  of  sound  con- 
struction, to  separate  the  parts  of  a  continuous  charge  and 
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June.  1844  decide  upon  isolated  portions.  With  the  facts  of  the  case  this 
Court  has  nothing  to  do :  any  error  into  which  the  jury  may 
have  fallen  was  under  the  sole  control  of  his  Honor  below. 
The  judgment  rendered  below  must  be  affirmed. 

Per  Curiam,  Judgment  affirmed. 


STATE  TO  THE  U8E  OF  ELIZA  JU8TI8  w.  GEORGE  LEDBET- 

TEB. 

lo  proceedinfi^s  to  charge  the  repated  father  of  a  bastard  child,  the  eiamination 
of  the  mother  hefore  the  justicee  of  the  peace  must  appear,  on  the  face  of 
the  proceedings,  to  have  been  taken  widiin  three  years  from  the  birth  of  the 
child-— otherwise  they  will  be  quashed. 

If  the  Coanty  Court,  on  motion,  refuse  to  qnash  die  prooeediogs,  the  party 
may  either  appeal,  or  obtain  a  eertufrnri  from  the  Superior  Court. 

Where  the  defect,  for  which  it  is  moved  to  quash  the  proceedings,  may,  consis- 
tently with  the  truth,  be  supplied  at  the  instance  of  the  State,  it  is  competent 
to  allow  the  necessary  amendment 

The  cases  of  State  v  Canon,  2  Dev.  dt  Bat  368,  and  State  v  fiobuon,  t 
Ired.  46,  cited  and  approved* 

,  Appeal  from  the  Superior  Court  of  Law  of  Burke  Coun- 
ty, at  Spring  Term,  1844,  his  Honor  Judge  Settle  presi- 
ding. 

This  was  a  proceeding  to  charge  the  defendant  as  the  fa- 
ther of  a  bastard  child  of  one  Eliza  Justis.  The  examina- 
tion of  the  mother,  as  returned  by  the  magistrates,  did  not 
purport  to  have  been  taken  within  three  years  from  the  birth 
of  the  cliild  ;  and  on  that  ground  the  defendant,  on  the  re- 
turn of  the  proceedings,  moved  the  County  Court  to  quash 
them.  The  motion  was  refused.  The  defendant  then  ap- 
pealed to  the  Superior  Court,  where  a  motion  to  dis- 
miss the  appeal  was  made  and  over-ruled,  and  it  was  or- 
dered that  the  proceedings  be  quashed.     From  this  decision 


Ledbetter. 
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the  Solicitor  for  tfao  State  appealed  to  the  Supreme  Court  June  1844 

AUomty  General  for  the  State.  **»•• 

No  counsel  in  this  Court  for  the  defendant 

RuFFiN,  C.  J.  The  opinion  of  the  Court  is,  that  the 
Judgment  of  the  Superior  Court  is  right  An  order  of  filia- 
tion partakes  so  much  of  the  nature  of  summary  convictions 
before  inferior  tribimals,  as  to  make  it  necessary,  that  it  should 
not  appear  to  have  been  fotmded  on  incompetent  or  insuffi- 
cient proof.  If  such  defect  appear  upon  the  proceedings 
themselves,  the  order  of  filiation,  founded  thereon  by  the 
Couijty  Court,  would  be  quashed  by  the  Superior  Court  upon 
a  certiorari.  That  is  the  cotuse  of  theconunon  law  in  En- 
gland ;  and,  consequently,  might  be  pursued  here.  An  ex- 
amination is  defective,  which  does  not  appear  to  have  been 
taken  within  three  years ;  for  that  is  a  requisite  prescribed  in 
the  statute.  It  follows,  that  the  County  Court  is  not  bound 
to  make  an  order  of  filiation  upon  such  an  examination, 
since  in  the  Superior  Court  it  woidd  be  set  aside.  But  the 
County  Court  may,  and  ought,  at  once  to  quash  the  proceed- 
ings, and  leave  the  party  to  be  proceeded  against  anew.  If 
that  Coiurt  will  do  that,  the  party  nught  submit  to  an  order 
of  filiation  in  the  first  instance,  and  then  obtain  his  ceriiora" 
ri  to  quash  the  order.  -  But  we  think,  likewise,  a  direct  ap- 
peal from  the  refusal  of  the  County  Court  to  quash  is  a  con- 
venient and  proper  method  of  proceeding,  and  m  conformity 
with  our  judicial  usages.  It  is  a  course  that  has  been  gene- 
rally practised  here.  It  cannot  be  denied,  that  this  is  a  de- 
fect, on  which  the  accused  may  insist  in  some  form  or  in 
some  stage  of  the  proceedings.  The  question,  therefore, 
chiefly  concerns  the  mode  and  period  for  doing  so.  It  is 
most  appropriate,  that  it  should  be  so  done,  as  not  to  compli- 
cate this  with  other  objections  of  a  different  nature,  but  to 
put  the  decision  distinctly  on  the  defect,  in  point  of  legality 
or  sufficiency  of  the  examination,  on  which  the  order  of  fili- 
ation was  made  or  moved  for.    Accordingly,  the  Court  held 
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June,  i8U  in  the  case  ofibeSiaie  v  Carsotij  2  Dev.  &  Bat  368,  that 
^^^     if  the  accusedi  after  taking  an  objection  to  the  examination, 
▼       which  was  erroneously  overruled,  proceed,  under  the  statute, 
to  take  an  issue  to  the  jury,  whether  he  be  the  father  of  the 
child  or  not,  the  defect  is  waived  ;  or,  rather,  that  it  might 
be  supplied,  on  the  part  of  the  State,  by  other  evidence  on  the 
trial  of  the  issue.    The  verdict  upon  the  issue  constitutes  ev- 
idence of  the  paternity,  legally  complete.    Consequently,  the 
accused  is  precluded  from  objecting,  that,  if  the  order  had 
been  made  before  the  verdict,  or  before  he  had  asked  for  the 
issue,  on  which  the  verdict  was  rendered,  it  ought  to  have 
been  quashed,  as  not  being  sustained  by  proper  proof.    The 
case  there  was,  indeed,  fully  made  out  by  the  testimony  of 
the  mother  on  the  trial  of  the  issue ;  and  therefore  it  was 
sufficient  for  the  occasion  to  say,  that  the  proceedings  were 
not  rendered  erroneous  by  the  defect  in  the  original  exami- 
nation, without  deciding,  whether  that  examination  would 
have  been  evidence  before  the  jury  and  would  have  been  suf- 
ficient without  calling  the  mother  personally.    But  it  has 
been  since  decided  in  the  case  of  the.  State  v  Robeson,  2 
Ired.  46,  that,  upon  the  trial  of  an  issue  taken  by  the  accus- 
ed, advantage  cannot  be  taken  of  the  defect,  that  the  exami- 
nation does  not  state  it  to  have  been  taken  within  three  years, 
but  that  it  is,  notwithstanding,  competent  evidence,  and,  of 
course,  prima  facie,  evidence  to  the  jury,  according  to  the 
act.    This  conclusion  was  considered  as  resulting  from  two 
considerations.    One  was,  that  it  was  necessary,  in  order  to 
prevent  surprize  on  the  trial  of  the  issue.    The  other,  that  it 
deprived  the  accused  of  no  advantage,  inasmuch  as,  if  he 
chose  to  rely  on  the  objection,  he  might  have  taken  it  by  way 
of  a  previous  motion  to  quash,  or,  by  delcining  the  issue,  he 
would  still  be  entitled  to  a  certiorari  to  quash.  The  Act  did 
not  mean  to  compel  the  accused  to  put  his  case  upon  an  issue 
as  to  the  truth  of  the  charge,  as  it  might  be  found  by  a  jury. 
That  is  an  additional  privilege  and  security  for  the  the  accu- 
sed ;  leaving  it  still  open  to  him  to  ask,  in  apt  time  and  order, 
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that  the  proceedings  should  be  quashed  for  intrinsic  defects.  Jane  JM* 
If,  indeed,  the  supposed  father  moves  the  County  Court  to    ^^^ 
quash  for  any  defect,  which  may,  consistently  with  the  truth,       ▼ 
be  supplied  at  the  instance  of  the  State,  it  is  competent  to  al- 
low the  necessary  am^idment.    But  here  no  motion  of  that 
sort  was  made,  and  there  is  no  ground  for  supposing  that,  in 
point  of  fact,  this  examination  was  taken  within  three  years 
after  the  birth  of  the  child.    As  it  stands,  the  examination 
is  insufficient ;  and  therefore  the  proceedings  were  rightly 
quashed. 

Per  Curiam,  Judgment  of  the  Superior  Court  af- 

firmed. 


STATE  TO  THE   USB    OF   SUSANNAH   JUSTI8   w.  GEORGE 
LEDBETl'ER. 

In  the  ca0o  of  a  proceeding  againet  the  putative  father  of  a  haatard  chi]d»  an 
examination  of  the  mother,  which  doee  not  appear  to  have  been  taken  on 
oath  is  radically  defective,  Bn4  the  proeedings  shoold  be  qnaahed. 

The  preceeding  case,  of  the  State  v  Ledbetter,  referred  to  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Burke  Coun- 
ty at  Spring  Term,  1844,  his  Honor  Judge  Settle  presi- 
ding. 

This  was  a  proceeding  to  charge  the  defendant,  as  father 
of  a  bastard  child  of  one  Susannah  Justis.  The  examina- 
tion of  the  mother  did  not  purport  to  hitve  been  on  oath, 
nor  to  have  been  taken  within  three  years  after  the  birth  of 
the  child.  The  defendant  was  bound  to  the  County  Court ; 
and  he  appeared  and  moved  that  the  proceedings  should  be 
quashed.  That  was  refused,  and  he  appealed  to  the  Superi* 
or  Court,  where  the  motion  was  allowed^  and  thezefrom  the 
Solicitor  for  the  State  appealed. 


246  IN  THE  SUPREME  COURT 

June  1844     Miornen  General  for  the  State, 
staia        No  counsel  in  this  Court  for  the  defendant. 

RuFFiN,  C.  J.  In  a  previous  case  at  this  term^  8ta£e  v  Led- 
better^  ante  p.  242,  we  have  given  our  reasons  for  affirming 
a  similar  judgment,  quashing  proceedings  in  bastardy,  where 
the  examination  did  not  appear  to  have  been  taken  in  due 
time.  The  present  is  still  a  stronger  case;  since  it  is  unques- 
tionable, that  an  examination,  not  appearing  to  have  been  ta- 
ken on  oath,  is  radically  defective. 

Per  Curiam,  Judgment  affirmed. 


THE  STATE  w.  JAMES  HART. 

A  person  ii  indictable  for  baying  from  ot  setting  to  a  tAxwe,  on  bis  own  ac- 
count, even  if  tbe  owner  of  the  slave  has  giteii  hie  permission  for  thai 
purpose,  unless  that  permission  be  m  writing. 

An  authority  cannot  be  given  by  any  person  to  the  slave  of  another  to  sell 
an  article,  though  that  article  be  the  pr(qperty  of  tbe  person  giving  the  per- 


Where  an  indictment  charges  both  a  selling  by  a  slave  and  a  selling  to  a  slave 
m  the  same  ooun^  advantege  cannot  be  taken  of  this,  though  not  strictly 
proper,  by  a  motion  in  arrest  of  judgments  After  trisl,  at  least,  such  a 
defect  in  form  is  cured  by  our  Statute  of  amendment,  Rev.  Stat,  c  35.  e. 
12. 

Apped  from  the  Silperioif  Cotirt  of  Law  of  Northampton 
County  at  Spring  Term,  1844,  his  Honor  Judge  Pearson 
presiding. 

The  defendant  was  indicted  in  one  count  for  trading  with 
a  slave,  by  buying  fipom  him  a  parcel  of  cotton,  and  by  sell- 
ing to  him  spirituous  Uquors ;  for  which  the  slave  had  no 
permission  in  writing  from  his  owner  or  manager. 

On  the  trial  the  case  was,  that  one  Eee,  in  whose  service 
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the  slave  in  question  was,  suspected  that  the  defendant  indu- <'»»«'  ^^^ 
ced  the  slave  to  steal  his  cotton  and  traded  with  him  for  it ;  g^^^ 
and,  with  the  view  of  detecting  the  defendant,  Kee  directed  ▼ 
the  slave,  on  a  particular  night,  to  take  a  bag  of  cotton  to 
the  defendant's  house,  and  see  if  he  would  trade  for  it,  and 
he  requested  two  white  persons  to  watch  the  defendant's 
house,  in  order  to  prove  the  trading,  if  it  should  take  place. 
As  directed,  the  slave  took  a  bag  of  cotton,  and  he  also  took 
an  empty  jug  to  the  defendant's  house,  about  two  hours  be- 
fore day  in  a  very  dark  night.  The  (wo  persons,  whom  Kee 
had  engaged  t6  watch,  saw  the  negro  within  about  thirty 
yards  of  the  house,  with  the  bag  of  cotton  and  jug.  At  that 
place  those  persons  stood,  and  then  they  saw  the  negro  go  up 
to  the  house  and  heatd  him  call  the  deiendanf  two  or  three 
times ;  \rtien  the  door  was  opened  by  som6  person,  but  it  was 
so  dark  that  they  could  not  distinguish  persons  at  that  dis- 
tance. After  a  short  time  the  slave  returned  to  the  men,  who 
were  \^atching.  With  his  bag  empty  and  with  about  one 
quart  of  spirits  in  his  jug, 

Upori  this  evidence,  the  coimsel  for  the  prisoner  insisted, 
that  as  the  trading  with  the  slave  was  with  the  privity  and 
consent  of  the  owner  of  the  cotton,  the  defendant  could  not  be 
convicted.  But  the  Court,  leaving  it  to  the  jury  to  find, 
whether  the  defendant  boug;ht  the  cotton  from  and  sold  the 
spirits  to  the  slave,  instructed  them  that,  supposing  those 
facts  to  be  true,  and  that  the  defendcmt  was  ignorant  that  Kee 
had  sent  the  slave,  the  defendant  was  guilty  within  the  mean- 
ing of  the  Act  of  Assembly,  notwithstanding  Kee  might 
have  directed  the  slave  to  tccke  the  cotton,  as  stated  by  the 
witnesses. 

AUorney  Oenerdl  for  the  State. 

Badger  and  Bragg^  for  the  defendiant,  contended  Ist. 
that  he  should  have  been  acquitted  because  of  the  consent  of 
the  owner,  and  cited  'EMertB  v  £nctn,  2  Hawks  48;  'Regina 
V  Johnson^  41  C.  Law  Rep.  123 — Secondly,  in  anest  of 
judgment,  because  of  the  double  charge  m  one  coimt  of  buy- 


Bait. 
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lane,  1844  ing  cotton  and  selling  spirituous  liquors,  and   cited  Arch. 
0^^      Crim.  PI.  30.  Comm&nwealth  v    Simon*,  2  Mass.    Rep. 
y        163— F.  Slates  v  Sharp,  1  Peters'  Cir.  Ct.  Rep.  131;  State 
V  Smith,  1  Murph.  213;  State  v  Baldwin,  1  Dev.  &  Bat. 
195. 

RuppiN,  C.  J.  If  the  position  taken  for  the  defendant 
were  true,  it  would  not  entitle  him  to  an  acquittal  of  the 
charge  of  selling  to  the  slave  spirituous  liquors ;  since  the 
owner  gave  no  consent,  that  the  slave  might  buy  spirits,  but 
only  that  he  should  carry  the  cotton  for  sale  to  the  defen- 
dant. 

But  we  do  not  think  it  proper  to  put  the  case  on  that  point; 
since  the  opinion  of  the  Court  is,  that  in  relation  to  the  deal- 
ing for  the  cotton  also,  the  defendant  is  guilty  of  the  offence 
created  by  the  Legislature.  The  act.  Rev.  Stat.  c.  34,  sec, 
75,  ife  77,  expressly  forbids  all  trading  with  slaves  for  the  ar- 
ticle of  cotton  and  many  others ;  and  then,  by  way  of  provi- 
so, it  makes  it  lawful  in  the  day  time  (Sundays  excepted)  to 
buy  this  and  some  other  articles  from  a  slave,  if  he  have  a 
permission  in  writing  from  his  owner  or  manager  to  dispose 
of  the  same. 

It  may  be  remarked  here,  in  the  first  place,  that,  according 
to  the  terms  of  the  instruction  prayed  for,  it  is  certainly  er- 
roneous ;  since  it  puts  the  right  of  the  defendant  to  an  acquittal 
on  the  single  ground,  that  the  owner  of  the  article  sold  by  the 
slave  gave  his  consent  to  the  sale,  without  any  reference  or 
regard  to  the  circmnstance,  that  the  owner  of  the  slave  did  or 
did  not  give  his  consent,  that  his  slave  might  make  the  sale. 
Clearly,  an  authority  cannot  be  given  by  one  person  to  the 
slave  of  another  to  sell  even  the  goods  of  the  former,  so  as  to 
exonerate  the  purchaser  from  the  slave  from  the  penalties  of 
the  law.  One  of  the  evils  of  trading  with  riaves  is^  the  temp- 
tation to  them  to  leave  their  owners'  service,  and,  breaking 
their  natural  rest,  to  become  night  walkers  and  vagabonds. 
The  permission  of  the  owner  or  manager  is,  therefore,  indi^- 
pensableto  the  lawful  dealing  with  a  slave,  for  any  article 
whatever. 
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In  this  case,  indeed,  the  owner  of  the  cotton  and  the  owner  Jan«>  1^44 
of  (he  slave  was  the  same  person;   and,  therefore,  probably    ^^^^ 
the  counsri  was  not  more  particular  as  to  the  terms,  in  which       ▼ 
he  prayed  the  instruction    to  the  jury.    But  the  Court  is  of       *  ' 
opinion,  that  even  in  respect  to  that  state  of  facts,  the  instruc- 
tions of  his  Honor  were  correct.    The  effect  of  the  construct" 
ion,  placed  on  the  act  for  the  defendant,  would  be  virtually  to 
strike  from  it  the  words  "in  writing."    Those  words  consti- 
tute a  substantive  provision  of  the  statute,  and  they  cannot 
therefore  be  disregarded.    Although  the  interest  of  the  owner 
of  the  slave  is  one  of  the  matters  within  the  purview  of  the 
act,  yet  it  is  not  the  only  one.    Therefore  his  consent,  merely, 
will  not  authorise  a  person  to  trade  with  his  slaves.    The  un- 
lawtul  trading  is  punishable,  both  by  indictm^it  and  by  a  pen^ 
alty.    Even  the  penalty  is  not  given  to  the  owner,  but  to  any 
person  suing  for  it — one  half  to    his  own  use  and  the  other 
half  to  the  wardens  of  the  poor.    Hence  it  is  obvious,  that  the 
purpose  was  not  merely  to  protect  the  owner  from  practices^ 
which  tend  to  diminish  the  fidelity  and  services  of  his  slave, 
but  also  to  protect  the  commtmity   from  such  dealings  with 
those  persons,  as  may  probably  induce  them  to  commit  dep. 
redations  upon  othersT  as   well  as  their   owners,  and  render 
their  detection  difficnlt.    The  trading  with  slaves  is  an  ac- 
knowledged common  mischief.    Hence,    even  the  consent  of 
the  owner  in  writing  is  not  sufficient,  to  justify  the  trading 
with  a  slave  for  a  forbidden  article  in  the  night  time.    So,  if 
the  trading  be  in  the  day  time,  the  permission  is  distinctly 
Inquired  to  be  in  writing.    The  express   provision  of  the  act 
is  decisive  of  the  question.    The  policy  of  the  act  likewise  en. 
imces  a  liteml  obedience  to  it.    The  purposes  were  to  remov* 
all  doubt,  in  every  case,  upon   the    question  of  fact,  whether 
the  owner  gave  his  consent  to    the   particular  trading,  by  rer 
quiring  it  to  be  expressed  in  writing,  and  nothing  short  of  it  ^ 
and  also  to  facilitate  the  discovery  of  any  petty  thefts,  by 
slaves  by  the  readier  tracing  of  their  dealings,  as  specially 
authoriased  by  a  written  permission.    It  intended  to  deprive 
a  person  trading  with  a  slave  of  all  pretext  of  good  motives 
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Jone  1844  or  of  innocent  mistake,  in  supposing  that  the  slave  bad  the 
■"~       owner's  leave,  by  laying  down  as  a  plain  rule,  that  such  li- 
▼       qense  cjsm  only  be  given  in  writing — ^which  is  a  warning  to 
^•^     4II  who  deal  with  a  slave  upon  any  less  authority. 

It  was  said,  however,  in  the  argument  here,  that  it  should 
have  been  left  to  the  jury  to  say,  whether  the  slave  did  not 
inform  the  defendant,  that  his  owner  had  sent  him  to  sell 
and  buy  for  his  master ;  and  thence  to  ipfer,  that  he  dealt 
with  the  slave  as  the  agei^t  of  the  oyrqer  and  on  the  account 
of  the  latter. 

It  seems  otherwise  to  the  Court.  For,  assuming  that  the 
owner  may  constitiite  his  slave  his  agent  orally,  and  that  one 
may  deal  with  the  slave  on  the  account  of  the  master,  yet  in 
this  case  it  was  not  pretended  on  the  trial,  that  this  was  a  dea- 
ling of  that  character.  No  such  point  was  made  in  the  defence. 
The  hour  and  darkness  of  the  iiight,  the  quantity  of  cotton, 
tl^e  barter  for  spirits  and  other  circumstances,  so  plainly 
pointed  to  a  trading  with  the  slave  on  his  own  account,  and 
as  for  cotton,  which  he  claimed  md  disposed  of  as  belong- 
ing to  himself  and  not  to  his  owner,  that  the  defendant 
could  hardly  have  expected  a  favourable  finding  by  the  jury 
on  that  point;  and  therefore  he  did  not  make  it.  On  the  con- 
trary, he  contended  simply,  that  the  trading  with  the  slave, 
even  on  the  slave's  own  account,  was  not  criminal  because 
the  owner's  oral  consent  made  it  lawful.  His  Honor,  there- 
fore, did  not  err  in  omitting  to  sulxnit  to  the  jury  a  point  of 
defence,  which  the  accused  did  not  set  up  for  himself;  and 
especially  one,  to  which  there  was  no  evidence,  but  rather 
the  contrary.  If,  in  truth,  the^  dealing,  in  the  absence  of  tha 
owner,  purported  to  be  for  cotton  of  the  slave  or  on  his,  the 
slave's,  accoimt,  as  we  must  take  it  to  have  been,  the  Court 
is  of  opinion,  that  the  most  direct  consent  of  the  owner, 
whether  known  or  unknown  to  the  party,  will  not  justify  it, 
unless  it  be  given  in  writing.  We  therefore  think  the  con- 
viction proper. 

There  was  then  a  motion  in  arrest  of  judgment,  on  the 
ground  of  duplicity  in  the  indictment,  in  charging  both  the 
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buying  of  the  cotton  and  the  sale  of  the  spirits  in  the  same  Jo»*f  i«^ 

count.    We  should  have  more  approved  of  an  indictment " 

more  direct  and  simple,  by  laying  those  acts  in  different  y*' 
counts ;  and  we  must  express  our  regret  that  such  experi-  Hart, 
ments  and  departures  from  established  precedents  should  bo 
attempted.  But  we  believe  that,  although  the  indictment  is 
not  so  creditable  to  the  pleader,  as  one  would  have  been  that 
conformed  to  the  precedents,  it  is  nevertheless  substantially 
sufficient  to  authorize  judgment.  It  is  laid  down  by  Mr. 
Archbold,  Crim.  Plead.  55,  that  at  common  law  it  is  ex- 
tremely doubtful,  if  duplicity  can  be  made  the  subject  of  a 
motion  in  arrest  of  judgment  or  a  writ  of  error.  If  so,  as  a 
matter  of  form,  the  defect  must  certainly  be  cured  by  our 
Statute  of  amendments.  Rev.  Stat.  c.  35,  s.  12.  Each 
charge  is  here  expressed  in  an  intelligible  and  explicit  man- 
ner, and  as  the  defendant  went  to  trial  on  it,  he  is  bound  by 
the  result.  The  Court  therefore  perceives  no  error  in  the 
record. 

Per  Curiam,  Ordered  to  be  certified  accordingly. 


ELI8HA  KING  6l  AL.  vs.  ELTA8  E.  CANTREL  &  AL. 

IVhere  A.  gave  mi  tbaolnto  bill  of  mI«  to  B:  fof  a  bone,  with  a  parol  agree* 
ment  thai  A*  might  redeem  the  horse,  the  oontract  wae  fraudulent  and  void 
ae  against  the  creditors  of  A.;  but  if  A.  subsequently  sells  the  horse  toB. 
bona  fide  and  for  a  ▼aluable  consideration,  before  any  lien  of  the  creditors 
attaches,  this  sale  is  not  affiwted  by  the  previous  fraudulent  contract,  but 
is  valid  against  the  cieditovs. 

ThB  CMe  ei  MarUnvt.  Cowles,  I  Tktf.A  Bat  29,  cited  li  appioved. 

Appeal  from  the  Superior  Court  of  Law  of  Henderson 
County  at  Spring  Term,  1844,  his  Honor  Judge  Settle 
presiding. 

This  was  an  action  of  trover  brought  to  recover  a  horse. 
On  the  trial  it  was  proved,  that  a  man  by  the  name  of  Step, 
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JuM,  I8i4*b^ing  indebted  to  the  plaintiflfe,  conveyed  to  them,  by  a  deed 
j^.  ^  of  sale,  the  horse  in  dispute.  This  deed,  though  absolute  on 
▼  its  face,  was  accompanied  by  a  parol  agreement,  giving  to  the 
said  Step  a  right  to  redeem  the  horse.  The  plaintiffs  took 
possession,  and,  while  so  in  possession,  came  to  a  new  agree- 
ment with  Step,  as  they  alleged,  for  the  absolute  purchase  of 
the  horse  for  the  sum  of  one  hundred  dollars,  and  produced 
one  witness  to  prove  it.  The  drfendants  alleged  and  proved 
that  the  said  Step  was  indebted  to  the  defendant  Kimzey, 
who  had  reduced  his  claim  to  a  judgment  before  a  magistrate 
and  taken  out  an  execution  against  Step,  and  that  he  had 
placed  this  execution  in  the  hands  of  the  other  defendant 
Cantrel,  who  was  a  constable,  and  who,  by  his  direction,  lev- 
ied on  the  horse  in  dispute  and  sold  it  as  the  property  of 
the  said  Step.  It  was  shewn,  that,  at  the  time  of  the  levy, 
the  horse  was  in  the  possession  of  the  plaintiffs,  and  that  it 
was  so  after  the  alleged  purchase  by  the  plaintiflSs  from  the 
said  Step,  On  the  part  of  the  defendants  it  was  denied,  that 
this  new  contract  for  the  absolute  sale  of  the  horse  had^Ver 
taken  place,  and  they  produced,  as  a  witness,  Step  himself,  to 
prove,  that  he  offered  to  let  the  plaintifl^  have  the  horse  for 
$100,  which  offer  they  declined,  but  they  expressed  a  wil- 
lingness to  give  $80,  which  sum  Step  would  not  take,  and 
that  no  bargain  was  in  fact  made. 

It  was  admitted  by  the  parties,  that  the  bill  of  sale  was  in 
law  fraudulent  and  void,  as  to  the  creditors  of  the  said  Step ; 
bMt  Ae  j4aintiffs  nested  their  claim  to  a  verdict  on  the  subse- 
quent contract  for  the  purchase  of  the  horse.  The  defendants 
insisted,  that,  as  the  original  contract  between  Step  and  the 
plaintiffs  was,  as  to  the  creditors  of  Step,  fraudulent  and  void, 
the  subsequent  contract,  if  it  did  take  place,  was  equally  eo, 
but  they  denied  that  any  such  contract  had  been  made^ 
His  Honor  instructed  the  jury,  that,  if  the  testimony  of 
Step  was  believed  by  them,  the  defendants  were  entitled  to  a 
verdict  in  their  favor.  If,  however,  they  believed  from  the 
evidence  of  the  plaintiffs,  that  the  subsequent  sale  did  take 

place,  as  they  alleged,   it  was  a  valid  sale  and  they  should 
give  their  verdict  for  the  plaintiffs. 


OP  NORTH  CAROLINA.  2a 

The  jury  found  a  verdict  for  the  plaintiffs,  and  a  new  tri-  June.  1844 
al  having  been  moved  for  and  refused,  and  judgment  pro-    ^ 
nounced  pursuant  to  the  verdict,  the  defendants  appealed. 


CukUtL 


No  counsel  for  the  plaintiffs  in  this  Court 

Mevander  &  Hoke  for  the  defendants. 

Nash,  J.  We  see  no  error  in  the  charge  of  the  Judge. 
The  bill  of  sale,  made  by  Step  to  the  plaintifb,  being  abso- 
lute on  its  face,  was,  in  law,  fraudulent  and  void  as  to  the 
creditors  of  Step,  in  consequence  of  the  private  agreement  for 
4he  redemption  of  the  h(»rse.  But  the  parties  were  not  for- 
bidden to  enter  into  a  new  contract  for  the  sale  of  the  horse ; 
imdj  if  made  in  good  faith  and  for  a  valuable  consideration, 
the  new  contract  would  not  be  contaminated  by  the  fraud  in 
the  first.  It  could  not  give  a  legal  existence  to  the  bill  of 
sale,  but  was  in  itsdf  valid.  Thus  where  securities,  given 
upon  an  usurious  loan,  have  been  destroyed  by  mutual 
consent,  a  promise  by  the  borrower  to  repay  the  money  bor- 
rowed with  legal  interest  is  binding.  Barnes  r  Hedly,  2 
Taunt  184.  If  real  property  be  sold,  with  a  view  to  defeat 
or  delay  or  hinder  the  creditors  of  the  vendor,  as  to  them  it 
is  fraudulent  and  void,  but  between  the  parties  the  deed  is 
binding,  and  the  fraudulent  grantee  hss  a  title  and  a  right  to 
sell ;  and  if  he  does  alioiate  to  a  puidiaser,  ignorant  of  the 
fraud,  for  a  valiiable  consideration,  the  innocent  vendee 
will  hold  against  the  creditors  of  the  first  vendor.  JUariin  v 
Cawlis,  1  Dev.  &  Bat.  29.  The  principles  established  by  the 
above  cases  shew,  that,  although  the  bill  of  sale  was  void,  as 
against  the  creditors  of  Step ;  yet  the  subsequent  contract 
was  valid,  if  made  in  good  faith  and  before  the  levying  of  the 
execution  by  the  defendant  Cantrel.  Such  were  the  instruc* 
lions  of  his  Honor  to  the  jury,  in  which  we  think  there  is 
DO  error. 

Per  Curiam^  Judgment  affirmed. 


J 
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8ARAH  HAYS  et.  SAMUEL  SMITH. 

Jans,  1844  Wh«n  a  demand  U  made  for  payment  of  an  agent,  who  baa  collected  monejr^ 
and  he  Mm  to  pay,  that  failure  lain  law  a  lefQsal  to  pay,  ao  aa  to  entitle  the 
principal  to  hla  action  againat  the  agent 

Appeal  from  the  Superior  Court  of  Law  of  Buncombe 
County  at  Spring  Term,  1844,  his  Honor  Judge  Settle  pre- 
siding. 

This  vrsis  an  action  of  assumpsit  The  declaration  con- 
tained two  counts.  Firety  on  a  special  prdmise  and  underta- 
king, that,  in  consideration  the  plaintiff  would  trust  and  con* 
fide  to  the  defendant's  care  a  note  for  |;80  against  one  New- 
land^  he,  the  defendant,  would  use  ordinary  diligence  in  col- 
lecting and  paying  over  the  same ;  whereupon  the  stfid  note 
was  put  into  his  hands  for  collection,  and  he  had  failed, 
through  gross  negligence,  to  collect  and  pay  over  the  same. 
The  second  count  was  for  money  had  and  received  by  the 
defendant  to  the  plaintiff's  use.  Plea^  mm  assumpsit.  The 
evidence  Was,  that  a  note  against  Newland  for  $90  was  put 
by  the  plaintiff  into  the  hands  of  the  defendant  to.coUeet, 
and  that  be  undertook  to  collect  the  same,  and  that 
he  subsequently  acknowledged  he  had  reedved  $60  of 
the  money.  It  was  also  in  evidence^  that  the  defen- 
dant delivered  up  this  note  to  the  debtor  and  gave 
him  a  receipt  for  the  amount ;  arrd  that  he  received  from 
Newland  a  note  of  one  M'Craw  for  $800,  out  of  which  he 
had  cdlected  $640.  The  |rfaintiff,  by  her  agent,  demanded 
of  the  defendant  the  money  due  to  her.  He  failed  to  pay  it, 
stating  that  he  had  not  the  money  by  him.  The  court  char- 
ged the  jury  upon  the  first  count,  that  if  the  defendant  omitt- 
ed to  collect  the  debt  from  Newland,  by  failing  to  use  such 
diligence  as  a  man  of  common  and  ordinary  prudence  would 
use  in  fh^  management  of  his  own  business,  then  the  plain- 
tiff was  entitled  to  recover.  On  the  second  count  the  court 
charged  the  jury,  that,  if  the  defendant  had  collected  the 
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debt  from  Newland  or  any  part  of  it,  the  {Aaintiff  was  enti- Jon^  i^u 
tied  to  recover  such  part.    And  the  Court  charged,  that  the    jj 
demand,  which  was  made  on  the  defendant,  was  sufficient.      ^  y^ 

The  jury  gave  a  verdict  for  the  jdaintiff  for  the  amount  of 
the  note  and  interest.  Judgment  was  rendered  accordingly, 
and  the  defendant  appealed. 

No  counsel  appeared  for  either  party  in  this  Court. 

Daniel,  J.  We  have  examined  the  whole  chasrge  of  the 
Judge,  and  it  seems  to  us  to  be  free  from  any  error  in  law. 
When  the  demand  was  made,  the  defendant,  it  is  true,  did 
not  deny  the  debt,  but  he  failed  to  pay  it ;  and  that  failure, 
in  law,  was  a  refusal  to  pay,  so  as  to  enable  the  plaintiff  to 
commence  her  action.    The  judgment  must  be  affirmed. 

Per  CuRiAM,^  Judgment  affirmed. 


THE  STATZ  TO  THE  USE  OF  WILLIAM  P.  LONG  &  AU  w. 
JOHN  NORCOM  AND  OTHERS. 

A  testator  devised  certain  slaves  to  thtee  of  Ms  daagfitefs  and  to  a  child  (then 
in  venire  aa  nure)  to  be  diTided  at  a  destgnsAed  period,  and  then  directed,- 
^'And  if  either  of  ray  daughters  or  the  child  which  my  wife  now  appear* 
pregnant  with,  as  aforesaid,  should  die,  after  the  diyision,  without  lawful  is' 
sue,  it  is  mj  will  that  such  part  should  be  equally  divided  between  my  wife 
and  my  surviving  children.'*  The  child  afterwards  bom  (a  son)  died,  after 
the  division  and  without  issue',  leaving  his  mother  and  two  of  the  daughterii 
sorviviQg  hinib  SeH  that  the  KmitaCion  over  was  good  as  to  the  motlMk' 
and  the  two  surviving  daughters;  but  that  it  did  not  extend  to  the  childMB 
of  one  of  the  daughters  who  had  died  before  the  soot 

The  cases  of  Thrtad^ll  v  IngnMm^  1  lied.  677,  and  Skinner  v  Lamb,  3  Ired. 
155,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Perquimons 
County  at  Spring  Term,  1844,  his  Honor  Judge  Bailey 
presiding^ 
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JwM,  1844  This  was  an  action  of  debt  upon  an  administration  bond 
g^  j^  executed  by  the  defendant  John  Norcom  and  the  other  de- 
ir  fendants  as  his  sureties  for  his  adxninistraticHi  on  the  estate 
""****  of  William  Long,  dec'd,  the  execution  of  which  was  admit- 
ted. The  bieaeh  assigned  was  the  failure  to  pay  the  relators 
their  respective  distributive  shares.  The  evidence  establiahr 
ed  the  following  case.  In  the  year  1817,  Thomas  Long 
meide  his  will,  and  bequeathed  several  slaves  to  three  of  Yiis 
daughters,  Mary,  Sarah  and  Harriet  and  Uy  the  child  or  chil- 
dren with  which  his  wife  was  supposed  to  be  pregnant,  to 
be  divided  among  them  when  his  daughter  Sarah  arrived  to 
the  age  of  sixteen  years.  Sareth  did  arrive  to  the  age  of 
sixteen  years,  and  the  slaves  were  divided  among  the  lega- 
tees agreeably  to  the  testator's  will.  William,  the  defen- 
dant's intestate  and  the  son  who  was  in  ventre  sa  mere  at 
the  date  of  the  will,  afterwards  died  without  issue,  leaving 
brothers  and  sisters  surviving  him,  the  children  of  the  testa- 
tor. The  two  relators  in  this  suit  are  the  children  of  a  broth- 
er and  sister  of  William  Long^  the  defendant's  intestate,  who 
died  before  him.  The  testator,  Thomas  Long,  by  his  will 
made  the  following  limitation  of  the  property  bequeathed  as 
above :  "  And  if  either  of  my  daughters  or  the  child  which 
my  wife  now  appears  pregnant  with,  as  aforesaid,  should  die 
after  the  division,  without  lawful  issue,  it  is  my  will  that 
such  part  should  be  equally  divided  between  my  wife  and 
my  9urviving  children/^  The  question,  before  the  Court 
was,  whether  the  two  relators  were  entitled  to  have  any  por- 
tion of  the  slaives,  which  tlieir  imcle  William  derived  from 
his  father  under  the  above  bequest.  The  Judge  was  of  o- 
pinion  that  they  were  not  entitled  to  any  part  of  the  said 
slaves. 

The  jury  under  the  instructions  of  his  Honor  rendered  a 
verdict  for  the  defendants,  and  judgment  being  given  accor- 
dingly, the  plaintiff  appealed. 

No  counsel  in  this  Court  for  tlie  plaintiff. 
Thomas  F.  Jones  for  the  defendants. 
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Daniel,  J.    We  concur  in  opinion  with  the  Judge  of  the  J«««»  iw* 


State 


rfwooDk 


Superior  Court.  The  executory  limitation  over  to  the  wife 
and  surviving  children,  on  the  death  of  his  son  William  ^  ^ 
Long,  without  issue,  was  not  too  remote.  We  have  herto- 
fore  decided  in  several  cases  in  this  Court,  that  such  alimita* 
tion  was  good ;  ThreadgUl  v  Ingram^  1  Ired-  677,  Skinner 
V  Lambf  3  Ired.  155,  and  the  cases  there  cited.  The  relators 
are  not  any  of  the  surviving  children  of  the  testator  Thom- 
as Long  at  the  death  of  William,  and  therefore  they  have  no 
interest  in  the  said  legacy,  which  was  given,  first  to  William 
Long,  and  then  over  to  the  surviving  children  of  the  testa* 
tor. 

Per  Curiam,  Judgment  affirmed. 


JOHN  WHITEHEAD  «t.  OfLBERT  POTTER. 

Mutaal  promUes  constitute  a  good  consideration  for  a  contract 

In  general  a  mere  ag«nt,  who  makes  a  contract  in  behalf  of  another,  cannot 
maintain  an  action  thereon  in  hii  own  name,  either  at  law  or  in  equity. 

But  where  the  agent,  who  makes  a  contract,  has  a  beneficial  interest  in  its  peN 
farmance  for  commissions,  &c  as  in  the  case  of  a  factor,  a  brokar  or  aa^ 
tioneer,  or  a  captain  of  a  ship  for  freight,  he  may  sustain  an  action  in  hia 
own  name,  although  the  principal  or  owner  might  sue  in  kit  own  name. 

The  consent  of  the  principal  or  owner  is  not  necessary  to  enable  the  agent,  in 
those  cases,  to  sue  in  his  own  naim :  H  is  implied  from  th6  nature  of  the  a* 
gencj. 

Tho  case  of  Hurlbwt  ▼  Simp$on,  3  Ired.  3S6,  dted  and  ap^Ted. 

Appeal  from  the  Superior  Court  of  Law  of  New  Hano- 
ver County,  at  the  Special  Term,  in  January,  1844,  his  Honor 
Judge  Manly  presiding. 

This  was  an  action  on  the  case,  brought  to  recover  dama- 
ges for  the  failpre  of  the  defendant  to  fulfil  an  argreement  to 
deliver  certain  lumber,  specified  in  a  writing  signed  ''Gil- 
bert Potter,"  of  which  the  following  is  a  copy,  viz: 
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Hm  18U     ''Memorandum  of  Lumber  for  schooner  Jane,  Captain 

WhitehMd  ^^^  Whitehead. 

Potter.  ^^'  ^  ^^^  boards, 

6  "  II  inch  boards, 

3"  11  inch  boards,  - 

3  ''  2  inch  boards, 

16  "    and  from  2  to  4m.  ft.  of  flooring  or  enough  to 
fill  up,  at  16  dollars.    All  to  be  of  the  best  quality,  clear  of 
sap,  and  other  defects,  knots,  &c.,  and  from  25  to  32  ft.  long, 
greater  proportioa  of  latter  length. 
I  will  furnish  the  above  order  at  14  dollars. 

(Signed)  GILBERT  POTTER." 

The  proof  was,  that  the  Schooner  Jane,  owned  in  the 
West  Indies  and  sailing  for  the  benefit  of  her  owners,  came 
Into  the  port  of  Wilmington.  The  plaintiff,  being  the  mas- 
ter thereof,  consigned  to  P.  K.  Dickinson,  a  merchant  of  the 
latter  place.  Dickinson  being  absent  from  home,  his  agent, 
T.  F.  Gattse,  the  superintendent  of  his  saw  mill,  undertook 
to  aid  the  master  of  the  vessel  in  procuring  such  a  lot  of  lum- 
ber as  he  wanted.  After  some  enquiry  among  the  owners  of 
saw  mills  in  the  place,  and  a  failure  to  meet  with  any  offer, 
which  it  was  deemed  advisable  to  accept,  it  was  agreed  be- 
tween the  master  and  Gause,  as  the  agent  of  Dickinson,  that 
the  latter  should  furnish  the  lumber  required.  While  this 
agreement  was  being  fulfilled,  the  pwrties  understood  that  the 
defendant  had  declared,  that  he  would  furnish  the  lumber  on 
much  more  advantageous  terms.  Whereupon  the  master  and 
Gause  came  to  an  understanding  to  try  the  defendant,  and,  if 
he  would  furnish  the  lumber  as  reported,  their  agreement  was 
to  be  cancelled.  Gause  then  wrote  the  memorandum  above 
set  forth,  and  gave  it  to  the  plaintiff,  who  went  to  the  defen- 
dant (Potter)  and  returned  with  it  signed  by  him.  The  ves- 
sel was  then  removed  from  Dickinson's  wharf  to  Potter's,  and 
neither  Dickinson  nor  his  agent  Gause  had  any  further  con- 
nection with  the  transaction,  except  that  Gause  went  with 
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the  plaintiff  to  a  lawyer's  office,  when  the  plaintiff  took  coun-  Jane  1644 
sel  about  the  brmging  of  this  action.      After  a  few  days,  and  i^ijiiehcad 
when  Potter,  through  his  agent  (a  man  by  the  nameof  Thurs-       v 
ton)  was  sawing  lun^ei  to  fulfil  his  engagement,  the  plaintiff 
was  taken  to  the  yaf^Mid  shewn  a  specimen  of  the  lumber. 
This  lumber  was  not  according  to  the  memorandum  between 
the  parties,  but  the  plaintiff  said,  after  rejecting  some  that  was 
exhibited  to  him,  that  other  portions  with  knots  no  larger 
than  a  twenty-five  cent  piece  "  would  do."    Afterwards,  up- 
on a  requisition  on  the  part  of  the  plaintiffthat  he  might  have 
the  lumber  delivered  to  him,  as  agreed,  the  defendant's  agent, 
who  proved  himself  fully  authorized  for  that  purpose,  went 
with  the  plaintiff  into  the  yard,  and  offered  to  make  a  delive- 
ry; but  the  pledntiff  refused  to  proceed,  unless  the  defendant 
himself  would  come  out  and  superintend  it.      In  connection 
with  this  part  of  the  case,  the  agent,  Thurston,  stated,  that 
there  was  notlimiber  enough  sawed,  of  the  quality  in  the  me- 
morandum, to  satisfy  the  same,  but  there  was  enough  (he  be- 
lieved) of  a  quality  equal  to  that,  which  the  plaintiff  had  said 
^^  would  do,"  as  above  stated,  and  he  was  then  proceeding  to 
saw.    Afterwards,  on  the  same  day,  the  plaintiff  made  a  de- 
mand of  the  defendant,  that  he  would  deliver  him  the  lum- 
ber as  agreed,  and  the  defendant  replied,  that  ^^  the  plaintiff 
had  already  bothered  him  so  much,  he  intended  to  have  no- 
thing more  to  do  with  him."      It  was  further  in  proof  that 
lumber,  of  the  description  specified  in  the  memorandum, 
was  worth  from  25  to  30  dollars  per  thousand  instead  of  16, 
and  that  the  vessel  was  detained  at  the  wharf  of  the  defen- 
dant, waiting  for  the  performance  of  his  engagement  several 
days,  and  that  from  7  to  8  dollars  per  diem  was  a  customa- 
jry  demurrage. 

The  defendant's  counsel  contended  that,  the  plaintiff  was 
not  entitled  to  recover,  because  the  paper  writing  exhibited 
was  no  evidence  of  any  contract — ^that  it  was  a  mere  propo- 
sition on  the  part  of  the  defendant,  containing  no  evidence  of 
its  acceptance  by  the  plaintiff,  and  no  consideration  to  sup- 
port it,      He  further  contended  that  th^ie  was  no  evidence, 
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Inne,  1844  vith  whom  the  contract  was  made — ^that  the  connection,  ill 
Whitrhori  ^^^^  *®  words,  "  Captain  John  Whitehead,"  are  inserted 
V  in  the  paper,  shews  they  were  used  merely  as  a  description  of 
the  vessel,  to  which  the  lumber  was  to  be  furnished,  being 
the  common  mode  of  stating  the  name  of  the  master  of  the 
Tesselto  designate  and  distinguish  her  from  any  other  vessel 
of  the  same  name.  He  further  insisted,  that,  as  there  was  no 
evidence  of  an  express  contract  between  John  Whitehead  and 
the  defendant,  the  suit  should  have  been  brought  in  the 
name  of  the  owner  or  owners  of  the  vessel ;  and  that,  if  the 
suit  could  have  been  brought  in  the  name  of  the  agent,  it 
should  have  been  brought  in  the  name  of  P.  K.  Dickinson, 
the  consignee,  who,  for  this  business,  was  the  agent  of  the 
owners,  and  noi  the  captain.  The  defendant's  counsel  further 
contended  that  the  plaintiff  could  not  recover,  for  that,  accord- 
ing to  the  proof,  the  defendant  made  a  tender  of  the  lumber 
or  an  offer  to  deliver  it,  which  the  plaintiff  refused.  Further, 
that  the  plaintiff  had  altered  the  contract,  by  stating  to  the  de- 
fendant's agent  that  Itunber  of  a  different  quality  would  an- 
swer, and  the  proof  was,  that,  at  the  time  of  the  tender,  the 
defendant  had  ready  to  deliver  a  sufficiency  of  lumber  in 
quantity  and  quality,  such  as  the  plaintiff  had  said  would 
answer.  And  further,  that  the  defend^mt  was  then  ready  and 
profiered  to  deliver,  according  to  the  usage  of  the  place,  the 
lumber  required  by  the  letter  of  the  contract,  even  if  there 
had  been  no  alteration:  that  there  was  no  date  to  the  paper, 
and  no  specified  time,  within  which  the  lumber  was  to  have 
been  delivered,  and,  according  to  the  usage  of  the  place,  he 
could  not  be  required  to  deliver  it  all  at  one  time;  and  it  was 
in  proof  that  he  was  then  sawing  to  fill  the  order  or  bill.  And 
finally,  the  defendant's  counsel  contended,  that,  if  entitled  to 
recover  at  all,  the  plaimiff  could  claim  nothing  more  than 
nominal  damages. 

The  Court  instructed  the  jury  to  inquire,  JJrsf,  whether 
there  had  be^i  an  engagement  on  the  part  of  the  defendant 
with  the  plaintiff  to  furnish  to  him  the  lumber  contained  in 
the  bill  or  memorandum.    In  considering  this  point  it  was 
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proper  for  them  not  wily  to  take  iato  Tiew  the  writing,  Jnn«iB44 
which  of  itself  imported  only  a  promise  to  furnish  the  lumber  ^^^^j^ 
therein  specified  for  the  schooner  Jane,  but  also  all  other  tes*       ▼ 
timony  bearing  on  the  point,  such  as  the  conduct  and  acts  of  ^  i 

the  parties  and  their  language  when  together — that  no  par*  | 

ticular  form  of  words  was  necessary  to  complete  a  bargain  | 

between  two  persons  and  to  make  it  binding  upon  both.  If 
Whitehead,  acting  as  the  agent  of  the  owners,  and  Potter 
agreed  together,  the  latter .  to  furnish  and  the  former  to  rer 
ceive  at  a  stipulated  price  the  lumber  in  question,  it  would 
constitute  a  contract  obligatory  on  both  parties,  and  such  a 
contract  might  be  sued  upon  by  the  agent  in  his  own  name« 
If  this  point  were  decided  in  favor  of  the  plaintiff,  it  would 
then  become  necessary  for  the  jmry  to  inquire,  in  the  second 
place,  whether  the  contract  had  been  performed  by  the  de- 
fendant— and  if  not,  whether  his  failure  was  inconsequence 
of  a  refusal  on  the  part  of  the  plaintiff  to  accept  the  lumber, 
when  it  was  tendered  to  him.  For  if  the  defendant  refused 
to  fulfil  his  engagement,  there  being  no  misconduct  on  the 
part  of  the  plaintiff,  the  plaintiff  would  hare  a  right  to  recov- 
er. But  if  there  was  no  such  refusal,  «md  the  lumber  accor- 
ding to  the  specifications  in  the  bill  was  sawed  and  tendered, 
or  was  being  sawed  and  supplied  or  tendered  with  reasona- 
ble dispatch,  he  would  not  be  entitled  to  recover.  The  jury 
were  further  informed,  that  it  would  be  in  the  power  of  the 
parties,  upon  any  consideration  of  profit  or  convenience  to 
the  plaintiff  or  (^inconvenience  to  the  defendant,  to  alter  the 
agreement  and  make  it  less  burthersome  to  the  defendant, 
and  it  was  for  the  jury  to  inquire  how  this  was.  If  there  was 
a  re-adjustment  of  the  contract,  and  lumber  according  to  this 
arrangement  was  sawed  and  tendered  or  offered  to  be  tender- 
ed, and  refused  by  the  plaintiff;  or  ifi  while  the  defendant 
was  going  on,  fairly  and  with  reascmable  dispatch,  to  fulfil 
such  new  agreement,  the  completion  of  the  sawing  and 
delivery  was  dispensed  with  by  the  plaintiff  (he  refusing  to 
accept  it),  he  would  not  be  entitle^  to  recover.  The 
jury   were   also  told,   that   it  was   in  law  competent  for 
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JvM,  1844  any  one  to  transact  business  in  all  its  stages,  through 
WhitehMd  *"^  ^g®^**-  The  defendant  therefore  could  not  only  enter 
▼  into  contracts,  through  the  instrumentality  of  his  agent, 
^*^'*  Thurston,  but  could  through  the  same  means  reform  them 
and  at  all  times  fulfil  and  discharge  them«  For  example,  it 
was  not  necessary  that  the  defendant  should  in  person  make 
a  delivery  or  tender  of  the  lumber — ^it  was  sufficient  if  he  did 
so  through  his  agent.  Thusuponthe  whole  case  the  jury  were 
told,  the  defence  depended  upon  the  result  of  their  enquiries 
as  to  whether  the  contract  was  fulfilled,  and  ii  not,  whether 
its  fulfilment  was  dispensed  with  by  the  plaintiff,  If  the 
contract  was  made  and  not  performed  by  the  defendant,  and 
its  performance  not  dispensed  with  by  the  plaintiff,  the  plain- 
tiff would  be  entitled  to  recover — otherwise  not.  Upon  the 
measure  of  damages  the  Court  informed  the  jury,  that  should 
they  determine,  imder  the  instructions  given,  that  the  plain- 
was  entitled  to  a  verdict,  it  would  be  establishing  in  sub- 
stance that  he  was  entitled  to  the  benefit  of  his  bargain,  and 
it  would  therefore  seem  to  follow,  that  the  damages  should 
be  equal  to  the  difference  between  the  price  agreed  to  be  giv- 
en and  the  real  value  of  the  lumber  contracted  for — added  to 
such  sum  as  would  be  reasonable,  by  way  of  demurrage,  for 
the  delay  occasioned  to  the  plaintiff  by  the  defendant's  con- 
duct. There  was  a  verdict  for  the  plaintiff,  and  after  a  mo- 
tion for  a  new  trial  which  was  over-ruled,  and  a  question  as 
to  the  taxation  of  costs,  which  is  not  distinctly  stated  in  the 
case  sent  up,  judgment  was  rendered  for  the  plaintiff,  and  the 
defendant  appealed. 

Strange  for  the  plaintiff. 

No  counsel  in  this  Court  for  the  defendant. 

Nash,  J.  It  was  objected  by  the  defendant,  that  the  pa- 
per (recited  in  the  case)  contained  no  evidence  of  any  con- 
tract, but  Was  a  mere  proposition  on  the  part  of  the  defend- 
atnt  to  supply  the  lumber,  and  contained  no  evidence  of  its 
acceptance  by  the  plaintiff  and  no  consideratien  to  support 
it.    It  was  by  the  presiding  Judge  left  to  the  jury,  as  a  mat- 
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ifSt  for  diem  to  deeide,  wheUier  from  the  paper  c^d  the  atten^  Jnm,  i844  | 

dant  circumstances,  the  parties  intended  to  enter  into  an  a- 1„. ., .  ^,  i 

greem^  and  had  so  done,  for  the  sale  and  purchase  of  the       ▼ 
ktmber  speci^ed  in  the  contract — ^if  so,  that  it  was  a  valid   ^••**' 
contract  and  upon  a  sufficient  consideraiion  in  law.    In  this 
instruction  we  do  not  perceive  that  the  judge  erred.    The  ob- 
jection admits  that  the  paper  contained  a  proposal  on  the 
part  of  the  defendant,  to  furnish  the  lumber,  and  it  was  prop- 
erly lefi  to  the  jury  to  say,  whether  it  had  been  accepted  by 
the  plaintiff;  and  the  jury  were  directed  to  the  attendant  cir* 
oumstancus,  to  the  acts  of  the  parties  to  guide  them.    What 
were  they  ?    The  object  of  the  plaintiff  was  to  make  a  con- 
tracjt  for  the  lading  ot  tbe  Jane  with  lumber — this  paper  is 
drawn  up  for  the  purpose  of  inibrming  the  defendant  of  the 
quantity  and  description  of  the  lumber  required,  to  see  if  he 
would  furnish  it  upon  cheaper  terms  than  Cause  would — 
the  plaintiff  brings  it  back  with  the  endorsement  signed  by 
the  def aidant — aad  the  Jane  is  immediately  removed  to  the 
wharf  of  &e  defendant,  where  his  saw  mill  is.    These  cir 
eumstances  were  strong  evidence  to  prove,  that  the  proposal 
made  by  the  defendant  was  accepted  by  the  plaintiff,  and  of 
a  pfomise  in  law  upon  the  part  of  the  plaintiff  to  pay  the  pro- 
posed  price  for  the  lumber  on- its  delivery.    This  constituted 
a  perfect  contract,  the  mutual  promise  being  in  law  a  suf- 
ficient ccrnsideration.  Hurlburt  v  Simpson,  3  Ired.  236.  The 
defendant  then  insisted,  that  as  there  was  no  evidence  of  an  ex- 
^ss  contract  between  the  plaintiff  and  the  defendant,  the 
plaintiff  could  not  maintain  an  action  in  his  own  name,  but 
that  it  ought  to  have  been  brouglit  in  the  name  of  the  own- 
ers of  the  vessel  or  of  P.  K.   Dickinson,  to  whom  she  had 
been  consigned.      The  Judge  instructed  the  jmry,  that  if 
Whitehead,  acting  as  the  agent  of  the  unknown  owners^ 
made  the  contract  with  the  defendant,  the  action  was  prop^ 
erly  brought  in  his  name.    We  think  this  instruction  was 
proper.    It  is  true,  that,  in  general^  a  mere  agent,  who  makes 
a  contract  in  behalf  of  mother,  cannot  maintain  an  action 

7' 
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June,  1844  thereon  in  his  own  name,  PigoU  v  Thompson,  3  Bos.  &  Pull. 

Whitehead  ^^^ — ^^^  ^^^^  *^  Equity.  Joncs  V  Harfs  Ex^rs.,  1  Hen. 
▼  &  Miim.,  471.  But  where  an  agent  has  a  beneficial  interest 
^  ""  in  the  performance  of  the  contract  for  commissions,  &c.,  as 
in  the  case  of  a  factor,  a  broker  or  an  auctioneer,  or  a  cap- 
tain of  a  ship  for  freight,  he  may  sustain  an  action  in  his 
own  name,  although  the  principal  or  owner  might  sue  in  his 
own  name.  Eccleston  v  Clipsham,  1  Saund.  163.  Note  1. 
Anderson  r  Jdartindale,  I  BBSi.A97.  Nor  is  the  consent 
of  the  principal  or  owner  necessary  to  enable  the  agent,  in 
those  cases,  to  sue  in  his  own  name.  It  is  implied  from  the 
nature  of  the  agency.  Saville  v  Roberts,  1  Ld.  Raym.  380. 
All  valid  contracts  must  be  mutual.  If  the  defendant  had 
tendered  to  the  plaintiff  the  lumber  as  agreed,  or  had  actual- 
ly delivered  it  on  board  the  Schooner  Jane,  could  he  not  have 
maintained  an  action  against  Whitehead  for  the  breach  of  the 
contract  in  the  one  case,  and  an  assumpsit  in  another?  Lord 
Mansfield,  in  the  case  of  Rich  v  Cos  and  others,  Cowp. 
639,  says,  "  Whoever  supplies  a  foreign  ship  with  necessaries 
has  a  treble  security,  1st,  the  person  of  the  master;  2dly,  the  ship 
itself;  and,  3dly,  the  personal  security  of  the  owners,"  and 
that  the  master  is  personally  liable  as  making  the  contract. 
It  follows,  as  a  necessary  consequence,  growing  out  of  the 
nature  of  a  contract,  that  if  he  can  be  sued  for  the  breach  of 
the  contract,  he  may  on  his  part  also  sue  for  a  breach.  As 
to  P.  K.  Dickinson,  the  action  could  not  have  been  brought 
by  him,  for  he  was  an  entire  stranger  to  the  contract.  It 
was  not  made  by  him,  nor  for  him,  for  he  had  never  accept- 
ed the  consignment  of  the  vessel,  and  was  therefore  not  the 
agent  of  the  owners. 

The  defendant  further  contended,  that  the  plaintiff  had  al- 
tered the  contract,  by  saying  to  the  defendant's  agent,  thai 
lumber  of  a  different  quality  would  answer — that  the  defen- 
dant had  a  sufficiency  of  lumber,  both  in  quality  and  quan- 
tity, to  fulfil  his  contract  as  it  had  been  altsred,  and  did  ten- 
der it  to  the  plaintiff,  who  refused  to  receive  it ;  and  further, 
^  the  contiact  had  not  been  altered,  the  defendant  was  ready 
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and  proflfered  to  deliver,  according  to  the  usage  of  the  place,  •'nn»»  1^44 
the  lumber  as  called  for  in  the  original  contract — that  he^^yj^j^^ 
was  then  sawing  to  fulfil  the  order  or  bill — and  that  he  could  ▼ 
not  according  to  the  usage  of  the  place,  be  required  to  deliv- 
er it  all  at  once,  as  no  time  was  specified  in  the  order.  Up- 
on these  points  the  Judge  left  it  to  the  jury  to  say,  whether 
the  agreement  was  altered  and  a  new  contract  made  between 
the  parties — ^ihat  they  were  competent  to  do  so — and  if  the 
contract  was  altered,  and  lumber,  according  to  the  new  ar- 
rangement, was  sawed  and  tendered  by  the  defendant,  or  of- 
fered to  be  tendered,  and  was  refused  by  the  plaintiflf— or  if, 
while  the  defendant  was  going  on  with  reasonable  dispatch 
to  fulfil  such  new  agreement,  the  completion  of  the  sawing 
and  delivery  was  dispensed  with  by  the  plaintiff,  he  could 
not  recover.  The  Judge  charged  the  jury  to  the  same  effect 
as  to  the  original  contract,  and  wound  up  his  charge 
by  stating  to  the  jury  as  follows :  "  Thus  upon  the  whole 
case,  the  defence  depended  upon  the  result  of  their  enquiries 
as  to  whefeer  the  contract  Was  fulfilled,  and  if  not,  whether 
'  its  fulfilment  was  dispensed  with  by  the  plaintiff.  If  the  con- 
tract was  made,  not  fulfilled,  and  its  performance  not  dispen- 
sed with  by  the  plaintiff,  he  will  be  entitled  to  recover  ;  other- 
wise not"  We  cannot  perceive  any  error  in  this  part  of  the 
charge.  It  was  a  matter  of  controversy  between  the  parties, 
whether  the  contract  had  been  altered,  and  whether  the  de- 
fendant had  in  either  shape  complied  with  his  obligations ; 
and,  if  he  had  not^  whether  the  plaintiff  had  dispensed  with 
.  his  performance.  These  were  all  matters  to  be  enquired  of 
by  the  jury.  And  when  it  is  recollected  that  the  defendant's 
agent  stated,  that,  at  the  time  the  plaintiff  said  he  would  ac- 
cept lumber  with  knots  in  it  if  not  larger  than  a  quarter  of  a 
dollar^  the  defendant  had  not  lumber  sawed  sufiicient  to  com- 
ply with  this  new  description ;  and  that,  when  the  plaintiff, 
subsequently,  on  the  same  day,  demanded  of  the  defendant  a 
fulfilment  of  his  contract,  the  defendant  said  he  would  have 
nothing  more  to  do  wiih  it — we  are  inclined  to  think  the  de- 
fendant has  no  right  to  complain  of  the  Judge's  charge. 
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June  1844     The  judgment  of  the  Court  below  must  be  affirmed. 
'Whitflhcaa     -A^^^*^^'  question  as  to  certain  witness  tickets  is  submitted 
V       to  the  Court  •  but  the  statement  is  so  defective,  that  we  can- 

YoClciL  1*1 

not  ascertam  what  is  the  question,  upon  which  our  ojMnion  is 
required.  We  are  tlierefore  unable  to  see  that  there  was  any 
error,  and  the  judgment  of  the  Court  on  this  point  is  also 
affirmed. 

Per  Curiam,  Judgment  affirmed. 


BUBBARD,  GARDNER  A  Co.  vs.  GEORGE   WILLIAMSON  AND 
N.  M.  ROANE. 

A  blank  iiMJorMment  by  the  payee  of  a  bill  or  note  it  an  atrthority  to  a  h^nafiie 
bolder  to  fill  it  at  any  time,  aa  an  inclorBement  tobtmself  Or  any  other  peraon 
or  to  beaTor,  ami,  if  not  filled  up,  ia  now  considered  aa  making  the  bill  paya- 
ble to  bearer. 

But  where  there  is  a  first  and  second  endorser  in  blank,  the  holder  of  the  bill 
cannot  suppoit  an  action  against  them  jointly,  without  filling  up  the  endone- 
ment  of  the  first  endorser,  so  as  to  shew  an  authority  in  the  aecond  endorser 
to  give  a  title  to  the  plaintiff  as  holder.  The  ondonemeot  may  be  filled  up, 
as  a  matter  of  course,  on  the  trial ;  but,  if  not  done,  the  plaintiff  muat  be 
non-suited. 

Appeal  from  the  Superior  Court  of  Law  of  Caswell  Coun- 
ty at  Spring  Term  1844,  his  Honor  Judge  Dick  presiding. 

This  was  an  action  brought  by  the  plaintiffs,  as  the  endor- 
sees and  holders  of  a  bill  of  exchange,  payable  to  the  defen- 
dant, Williamson,  and  by  him  endorsed  to  Roane  and  by 
Roane  to  the  plaintiffs.  The  plaintiffs,  under  the  statute, 
Bev.  Stat.  ch.  13,  sec.  9,  brought  a  joint  action  against  Roane 
and  Williamson  upon  their  several  endorsements.  Upon  the 
production  of  the  bill  at  the  trial,  the  endorsements  of  the 
defendants  appeared  not  to  be  in  full,  but  both  of  them  to  be 
in  blank.  Upon  objection  by  the  defendants,  the  Court  held, 
that  the  plaintiffs  could  not  recover  in  this  action,  without 
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filling  up  the  endorsements,  so  as  to  shew  on  the  bill  a  title  Jnn«.  1844 
to  it  in  the  plaintiflEs ;  and  the  plaintiflfs,  insisting  that  they  ^^j^^j^^ 
were  entitled  to  recover  without  filling  up  the  endorsements,       ▼ 
declined  to  do  so,  and,  in  submission  to  the  opinion  of  the     ^***'' 
Court,  suffered  a  non-suit,  and  appealed  to  this  Court. 

Palmer  for  the  plaintiffs,  cited  Chitty  on  Bills,  p.  80,  135, 
140.  Rev.  Stat,  pa,  119,  p.  485.  Robinson's  prec.  47. 
French  v  Barney,  1  Ired.  819.  Little  v  Ohieruey  9  Mass. 
Rep.  Bowman  v  Wood,  9  Mass.  Rep. 

Norwood  and  JE.  6.  Reade  for  the  defendants. 

RuFFiN,  C  J.  It  has  long  been  settled,  that  a  blank  en- 
dorsement by  the  payee  of  a  bill  or  note  is  an  authority  to 
a  bona  Jlde  holder  (as  the^e  plaintiffs  appear  to  be)  to  fill  it 
up  at  any  time,  as  an  endorsement  to  himself,  or  any  other 
person,  or  to  the  bearer.  Such  blank  endorsement,  it  seems, 
may  now  be  considered,  in  itself,  as  making  the  bill  payable 
to  bearer.  Upon  this  latter  ground  the  plaintiffs  might  have 
declared  as  the  holders  of  the  bill,  under  Williamson's  en- 
dorsement, against  him,  or  the  acceptor  or  drawer  of  the  bill, 
♦  taking  no  notice  of  Roane's  endorsement  .But  the  plaintiffs 
have  not  so  declared.  On  the  contrary,  their  suit  is  against 
both  Williamson  and  Roane,  as  first  and  second  endorsers, 
and  imports,  necessarily^  that  Williamson's  endorsement, 
was  to  Roane,  and  not  to  the  plaintiff,  either  specially  or  as 
being  the  bearers  of  the  bill.  Therefore,  it  behooved  the  plain- 
tiffs to  fill  up  Williamson's  endorsement  to  Roane,  so  as  to  make 
a  title  in  the  latter,  and  enable  Roane  by  his  endorsement  to  give 
to  the  plaintiff  an  action  against  Williamson.  For  in  that 
way  alone  does  or  can  any  contract  arise  between  Williamson, 
the  first  endorser,  and  tlie  plaintiffs,  as  the  second  endor- 
sees. The  endorsement  might,  as  a  matter  of  course,  have  been 
filled  up  at  the  bar,  pending  the  trial,  and  we  cannot  imagine 
what  possible  reason  could  have  induced  the  plaintiff's  counsel 
to  refuse,  or  rather  to  decline  doing  so.  Under  the  present  decla- 
ration the  plaintiff  cazmot  recover  upon  the  two  endorsements 
in  blank,  and  therefore  the  nonsuit  was  proper;  and  the  plain- 
tiffs must  be  left  to  a  new  action,  in  which  they  may  put  the 
endorsements  into  a  proper  state. 

Per  Curiam,  Judgment  affirmed. 
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SAMUEIi  FLtlMING  vi.  ABNER  HALCOMB  &  AL. 

June  1844  In  this  Court- every  judj^ment  of  the  Superior  Court  ii  presumed  to  be  right, 

UDless  it  appears  to  be  erroneous :  and  it  is  the  duty  of  the   appellant  to 

•have  the  matter  stated  on  the  record,  upon  which  he  insists  there  iste- 
ror,  else  the  judgment  will  be  affirmed  as  a  matter  of  cotirscC 

Appeal  from  the  Silperior  Court  of  Law  of  Yancy  Coun- 
ty at  the  Special  'I'erm,  in  August,  1843,  his  tionor  Judge 
Pearson  presiding. 

This  was  an  action  of  debt  on  a  bond  for  $297,  in  which 
the  pleats  were,  non  est  factum  and  usury.  Upon  the  issues 
the  jury  gave  a  verdict  for  the  plaintiff,  and  assessed  his  dam- 
ages by  way  of  interest  to  $32,62.  The  defendants  moved 
the  Court  for  a  fiew  trial,  which  was  refused ;  and  there  was 
then  judgment  for  the  plaintiff  for  his  debt  aiid  damages  as 
aforesaid,  and  the  defendants  appealed  therefrom.  The  record 
contains  no  bill  of  exceptions  to  any  opinion  of  the  Court  try-^ 
ing  the  cause,  nor  any  statement  of  the  occurrences  at  the 
trial,  except  the  verdict  and  judgment  as  just  stated. 

Alexander  &  Btdke  for  the  plaintitf. 
l^Io  counsel  for  the  defendants* 

RuFPiN,  C.  J.  It  has  often  been  decided  by  this  Court, 
'  that  every  judgment  is  presimied  to  be  right,  unless  it  appear 
to  be  erroneous ;  and  that  it  is  the  duty  of  the  appellant  to 
have  the  matter  stated  on  the  record,  upon  which  he  insists 
there  is  errors — else  the  judgment  mtist  be  affirmed  as  a  mat- 
ter of  course.  No  error  thus  appearing  to  have  been  commit- 
ted at  the  tried,  and  none  t)eiDg  seen  in  the  pleadings  or  re- 
cord, properly  so  speakings  we  suppose  the  appeal  was  mere- 
ly for  delay.  At  all  events  there  seems  to  be  no  ground  for 
TOversing  the  judgment,  and  therefore  it  is  affirmed. 

Per  CURIAM;  Judgment  affirmed. 
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JACKSOIf  STEWART  m.  AMOS  L.  RAY. 

An  action  of  trover  will  not  lie  ^gein^  an  offioer  for  levying  on  g^oode,  which  June,  1644 

he  has  seized  by  virtue  of  an  execution,  legal  in  all  ittf  forma,  isaued  agvlnat 

the  plaintiff  and  directed  to  such  officer. 

A  constable  is  not  bound  to  levy  an  execution  on  the  property  of  the  princi- 
pal, in  preference  to  that  of  the  surety,  unlesa  the  magistrate  in  his  judg- 
ment has  declared  which  is  8arety,^and  has  eodojraed  anoh  discrimination  on 
the  execution. 

The  magistrate  is  not  bound  to  make  such  discrimination,  except  upon  the . 
application  of,  and  due  proof  by,  the  surety. 

The  cases,  of  Weaver  v  Cryer,  1  Dcv,  337,  and  DavU  v  SanderUv,  1  Ired, 
S89  dted  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Yancy  County 
at  Spring  Term  1^4,  his  Honor  Judge  Settle  presiding. 

This  was  an  action  on  the  case,  in  which  the  plaintiff  de- 
clared in  twovcounts ;  1st.  Trover  in  taking  and  converting 
two  horses,  a  bridle  and  sadle ;  Sdly .  For  wrongfully  levying 
upon  and  seizing  the  property  of  the  plaintiff,who  was  the  sure- 
ty for  the  stay  of  execution  on  a  justice's  judgment,  when  the 
principal  had  property  liable  and  sufficient,  and  the  plaintiff 
offered  to  shew  the  property  belonging  to  the  principal  and  pay 
the  expenses  <3&c.    The  plaintiff  proved  that  the  defendant  seiz- 
ed and  sold  two  of  his  horses  d&c — that  before  tlie  sale  he  pro- 
posed to  go  with  the  defendant,  paying  his  expenses,  and 
shew  him  property  of  one  Stanly,  ^hom  he  considered  pri- 
marily liable  for  the  debt,  which  the  defendcmt  spught  to  co^ 
erce  from  him — which  propositipn  the  defendimt  declined. 
The  defendant,  after  shelving  that  he  was  a  duly  appointed 
constable  of  the  County,  produced  a  warrant  and  judgment 
against  one  William  Stanly  and  an  execution  against  the 
said  Stanly  and  the  plaintiff,  who,  it  appeared  by  an  indorser 
ment  on  the  judgment  was  the  surety  for  the  stay  of  execution. 
The  execution  was  against  Stanly  and  the  plaintiff^  without: 
mentioning  th^t  the  latteir  was  a  surety,    The  levy  was  on  the 
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Jane,  1844  horses  &c.  of  the  plaintiff,  and  the  sale  was  also  returned.  The 
"^j^^^jl^plaintiff  then  further  proved,  that  Stanly,  the  original  defen- 
▼       dant  in  the  execution,  had,  at  the  time  of  the  levy  made  by 
*^'     the  defendant,  personal  property  consisting  of  a  horse,  four  or 
five  head  of  cattle,  and  other  property  sufficient  to  satisfy  the 
execution.    He  further  proved  that  on  the  day  of  sale  Stan- 
ly told  the  defendant  that  he  would  pay  him  thirty  dollars 
in  cash,  and  shew  him  other  property  to  satisfy  the  debt, 
(which  was  about  forty  &ve  dollars, )  if  he  would  release  the 
property  then  und^  execution,  which  he  refused  to  do. 

The  plaintiff's  counsel  insisted  that  their  client  was  but  a 
surety  under  the  Act  of  1826,  Rev.  Stat.  c.  31,  sec.  131, 
132,  and  the  officer  was  therefore  liable  in  this  action  for  sel- 
ling his  property,  before  he  exhausted  that  of  his  principal, 
Stanly.  The  defendant  contended  that  he  was  not  liable  for 
selling  the  property ;  let.  Because  the  surety  for  the  stay  of 
an  execution  does  not  come  within  the  m€sahing  of  the  Act 
of  1826;  and  2dly.  Because,  if  it  w«e  otherwise,  he  was  not 
liable  in  this  case,  as  no  indorsement  was  made  on  the  execu- 
tion, shewing  that  he  was  surety. 

His  Honor  charged  the  jury  that  the  plaintiff  cotdd  not 
recover  on  the  first  coimt  in  his  dedaraiton.  As  the  of- 
ficer sold  under  a  valid  process,  trover  would  not  lie  against 
him.  Upon  the  second  count,  his  Honor  informed  them, 
that  the  siwety  for  a  stay  of  execution  upon  the  judgmait  of 
a  magistrate  was  a  surety  within  the  provisions  of  the  Act  of 
1826,  and  although  the  officer  would  not  be  liable  upon  the 
second  count  in  the  declaration,  if  the  execution  had  been  is- 
sued upon  a  separate  paper  from  the  judgment  and  stay  it- 
self, as  he  could  not  then  be  presumed  to  know  who  was 
principal  and  who  was  surety,  yet  as  in  this  case  the  war- 
rant, judgment,  stay  and  execution  were  all  on  one  paper,  it 
was  not  necessary  that  any  such  endorsement  should  be  spe- 
cially made  upon  the  execution. 

The  jury  returned  a  verdict  for  the  plaintiff,  and,  after  a 
nwtion  for  a  new  trial,  which  was  overruled,  judgment  was 
isndeied  for  the  plaintiff  and  (he  defendant  appealed. 
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No  connsel  appeared  in  this  Court  for  either  party.  •'*"*•'  *®** 


Stewart 


Nash,  J.  We  agree  with  his  Honor  below  that  the  plaintiff 
could  not  recover  on  the  first  count  in  his  declaration.  To  R*y< 
maintain  an  action  of  trover,  the  plaintiff  must  shew,  that,  at 
the  time  of  the  conversion,  he  had  either  an  absolute  or  special 
property  in  the  goods,  and  that  he  had  either  the  actual  pos- 
session or  was  entitled  to  immediate  possession.  He  must 
then  go  a  step  further,  and  shew  that  the  defendant  has 
wrongfully  converted  the  property  to  his  own  use.  Here  an 
execution,  legal  in  all  its  forms,  had  been  issued  by  a  single 
magistrate  against  the  property  of  William  Stanly  and  the 
plaintiff,  had  come  to  the  hands  of  the  defendant  and  been 
by  him  levied  on  the  property  in  question.  The  defendant,^ 
then,  acting  under  the  mandate  of  the  law,  cannot  be  said  to 
have  wrongfully  converted  the  property  of  the  plaintiff. 
Weaver  v  Cryer&al.  1  Dev.  337. 

Upon  the  second  count,  the  jury  were  instructed,  that  the 
plaintiff  was  entitled  to  a  verdict — ^that  he  was  but  a  surety 
and  entitled  to  the  benefit  of  the  act  passed  for  the  protection 
of  sureties — that,  by  that  act,  the  property  of  the  surety  can- 
not be  taken  or  sold,  until  that  of  the  principal  is  exhausted. 
We  do  not  feel  ourselves  called  on  in  Uiis  case  to  decide, 
whether  a  person,  who  becomes  ^  surety  on  the  stay  of  exe- 
cution, is  within  the  provisi(xis  of  the  131st  and  132d.  sec- 
tions of  the  31st.  chap^  of  the  Revised  Statutes;  because  we 
think  that^  if  such  surety  is  within  its  provisions  the  plaintiff 
in  this  case  has  not  taken  the  necessary  steps  to  avail  him- 
self of  it.  The  act  waa  passed  for  the  benefit  of  sureties — 
they  may  avail  themselves  of  its  provisions  or  not,  as  they 
think  proper.  In  every  contract  for  the  payment  of  money, 
the  parties,  who  sign  the  instrument,  are,  as  to  the  individ- 
uals possessed  of  the  interest  in  the  contract,  principals,  elftch 
bound  to  pay  the  whole,  when  by  its  terms  the  money  is 
due^  and  each  liable  to  be  sued  by  himiBelf^  if  the  money  is 
not  paid:  and  in  such  a  case  he  cannot  avail  himself  of  those 
sections  in  the  31st  Chapter.    Davis  v  Sanderlin,  1  Ired. 

8 
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JaiM,  1844  389.  The  act  requires,  that,  when  the  case  is  tried  by  a 
Btewsrt  J"'^'  ^^  "^"^^  discriminate  in  their  verdict  between  the 
V  principal  and  the  surety ;  but,  if  it  is  not  brought  to  their 
*^'  notice,  they  cannot  render  their  verdict  according  to  the  act. 
It  is  in  the  power  of  the  surety  to  shew^  by  evidence,  that  he 
does  stand  in  that  relation ;  if  he  does  not,  he  loses  the  benefit 
intended  for  him,  and  it  will  be  too  late,  when  an  execution  is 
about  to  be  levied  or  a  sale  of  his  property  to  be  made,  to 
allege  he  is  not  the  principal,  and  demand  of  the  Sheriff  to 
look  after  the  property  of  him  for  whom  he  is  bound.  In 
like  manner,  when  a  justice  gives  a  judgment  against  a  prin- 
cipal debtor  and  his  surety,  it  is  his  duty  to  discriminate  be- 
tween them,  and  the  justice  issuing  the  execution  shall  en- 
dorse this  discrimination  on  ttie  execution.  When  an  indi- 
vidual stays  an  execution  before  a  magistrate,  the  acknowl- 
edgment of  the  surety,  entered  by  the  magistrate  and  signed 
by  the  party,  binds  the  latter  and  is  quasi  a  judgment,  upon 
which,  if  not  paid  when  the  stay  is  out,  any  jusstice,  hav- 
ing possession  of  the  papers,  may  issue  execution  against  the 
principal  and  surety.  Rev,  Stat.  ch.  62,  sec.  11.  Upon  the 
rendition  then  of  such  a  quasi  judgment,  it  is  the  duty  of  the 
magistrate  granting  it,  at  the  request  of  the  surety,  to  indorse 
on  it  that  he  is  but  the  surety,  and  that  he  craves  the  benefit 
of  the  act.  In  this  case  there  is  no  such  endorsement  on  the 
•judgment  or  execution  ;  and  the  defendant  was  not  bound 
to  look  fiuther  than  his  execution.  That  commanded  him  to 
make  the  money  out  of  both  the  parties  defendants  in  the 
-execution,  and  he  was  at  liberty  to  make  it  out  of  either. 
Eaaon  v  Petway,  1  Dev.  &  Bat.  44. 

We  think,  therefore,  there  is  error  in  this  part  of  the  judge's 
charge,  and  that  there  must  be  a  new  trial. 

Per  Curiam,  New  trial  awarded. 


r 
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THE  STATE  TO    THE  USB  OF  GEORGE  W.  HARRIS  &  SON 
GIJLIELMUS  C,  WIGGINS  ^  OTHERS. 

WiiMie  the  only  erklenee  of  the  appointment  of  a  constable,  ulhat<*A.  B«Jane  1844 

was  appoiAled  constable  for  the  town  of  Oxford,  who,  entering  into  bond  for 

$4000,  withC.  D.  &c  as  secniities,  was  duly  qaalified."  Meld,  that  in 
the  absence  of  any  evidence  from  the  records  of  the  Court,  that  there  was  a 
vacancy,  the  County  Court  has  no  po^er  to  appoint  a  constable,  and  a  bond 
given  under  such  appointment,  is  void. 

The  case  of  the  StaU  v  McAlpin,  4  Ired  140,  cited  and  iq>proved. 

Appeal  from  the  Superior  Court  of  Law  of  Granville 
County  at  Spring  Term  1844,  his  Honor  Judge  Dick  presi- 
ding. 

This  was  an  action  brought  upon  a  bond,  given  by  the 
defendant,  Wiggins,  as  a  constable  for  the  County  of  Gran- 
ville, the  other  defendants  being  his  sureties  in  the  said  bond« 
The  plaintifts  proved  the  signature  imd  seals  of  the  defen- 
dants to  the  bond  in  question,  and  to  shew  the  legal  appoint- 
ment of  the  defendant,  Wiggins,  as  constable,  and  the 
acceptance  of  his  bond,  the  plaintiff  offered  in  evidence  the 
following  extracts  from  the  minutes  of  the  County  Court ;  to 
wit,  jfErs/,  that  seven  magistrates  were  on  the  bench ;  second- 
ly^ that  the  following  order  was  passed,  among  many  others 
appointing  constables,  to  wit,  "a  majority  of  justices  being 
present,  G.  C.  Wiggins  was  appointedconstable  for  the  town 
of  Oxford,  who  entered  into  bond  for  $4000  with  John  D.  Bul- 
lock and  Daniel  A.  Paschall  securities,  and  duly  qualified. ' 
The  defendant's  counsel  then  moved  that  the  plaintiff  be 
nonsuited,  (hi  the  ground  that  it  had  not  been  siiewn  that 
G.  C.  Wiggins  had  been  regularly  appointed  constable  and 
his  bond  delivered,  and  therefore  this  action  could  not  be 
supported.  The  Court  directed  a  nonsuit,  and  the  plaintiff 
appealed 
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Jiuie  1844     E.  0.  Beade  for  the  plaintiff. 

Bute         No  counsel  in  this  Court  for  the  defendants. 

>re*n«'  jIash,  J.  This  is  one  among  many  appointments  of  con- 
stables, and  all  in  the  same  terms ;  and  by  the  record  it  ap- 
pears that  a  majority  of  the  justices  were  present,  making 
the  appointments.  There  is  nothing  in  this  case  to  distin- 
guish it,  in  principle,  from  those  already  decided  by  this  court 
on  the  same  subject.  The  power  of  the  County  Court  to  ap- 
point constables  is  not  an  original  one,  but  derivative;  given 
them  only  to  be  exercised  on  the  occurrence  of  certain  events, 
specified  in  the  Act  of  Assembly.  Should  the  people  of  the 
County  in  their  respective  districts  fail  to  make  an  appoint- 
ment, or  the  person  by  them  elected  die,  either  before  or  af- 
ter his  qualifying,  or  fail  or  neglect  to  give  bond  and  security 
as  required  by  the  law,  then  and  in  each  of  these  cases  the 
County  Court  is  to  appoint.  Rev.  Stat  ch.  24,  sec.  4,  5. 
Prom  these  sections  it  clearly  appears  that  the  County  Court 
has  no  power  to  appoint  originally,  but  only  to  fill 
vacancies.  In  order,  then,  to  sustain  an  appointment  made 
by  the  County  Court,  it  must  appear  by  the  record 
that  there  was  a  vacancy  to  be  filled ;  and  unless  there 
is  a  vacancy,  the  Court  has  no  power  to  act.  The  case  here 
has  not  occurred,  in  which  alone,  under  the  statute,  they 
have  the  legal  power  to  act.  The  record  states  the  presence 
of  a  majority  of  the  magistrates  of  the  County,  when  the  de- 
fendant, Wiggins,  was  appointed  a  constable  for  the  town  of 
Oxford;  but  it  does  not  shew  any  vacancy  to  be  filled,  nor 
does  it  exhibit  any  statement,  from  which  the  Court  can,  ju- 
dicially, infer  that  such  was  the  fact  We  have  often  had 
occasion  to  regret  the  loose  and  imperfect  manner,  in  which 
the  records  of  our  County  Courts  are  made  up.  It  is  very 
possible,  that  there  was  a  vacancy  in  the  district  of  Oxford, 
and  that  the  power  of  the  Court  to  make  an  appointment 
was  full  and  conrplete,  when  they,  in  this  instance,  exercised 
it.  As  tlie  record  now  stands,  it  does  not  so  appear  ;  and 
the  Court  alone,  where  the  record  is,  has  power  to  rectify 
puch  omissions  or  mistakes,  as  may  in  the  hurry  of  business 
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have  occurred,  by  causing  the  record  to  exhibit  the  facts  as  June,  1844 
they  were.    State  v  MeAlpifij  4t  Ired.  140. 

Per  Curiam,  Judgment  aflfoned. 


BYRD  MOORE  tw.  LITTLETON  A.  GWYN< 

Where  the  question  was  of  a  gift  or  loan  by  a  father  to  hia  son-in-law,  the  de- 
clarations of  the  father  (o  his  daughter  (wife  of  his  son-in-  law)  two  weeks 
before  the  delivery  of  the  property,  as  to  the  nature  and  effect  of  the  delive- 
ry he  was  about  Uk  make,  were  proper  evidence  in  behalf  of  the  fsther  a- 
gainst  the  son-in-law,  though  such  declarations  were  never  communicated  to 
the  latter* 

A  private  conversation  between  a  father  and  his  son  and  the  advice  of  the 
latter,  as  to  the  conduct  the  father  should  pursue  in  relation  to  the  puUic 
sale  of  property  which  the  &th«r  claimed,  cannot  be  given  in  evidence  in 
behalf  of  the  father. 

The  case  of  Collier  v  Po«,  I  Dev.  Eq.  66,  cited  and  approved;  and  the  case  of 
Jonet  V  Saver.  I  Dev.  6i  Bat  462,  cited,  commented  on  and  approved. 

Appeal  froto  the  Superior  Court  of  Law  of  Caswell 
County  at  Spring  Term,  1844,  his  Honor  Judge  Dick  pre- 
siding. 

This  was  an  action  of  detinue  to  recover  three  slaves,  to 
wit,  Ann,  Mary  aiid  her  child  Henry.  It  was  admitted  by 
the  parties,  that  ^  the  plaintiff,  prior  to  the  year  1837,  owned 
the  two  slaves  Ann  and  Mary,  and  that  Henry  is  the  child 
of  Mary — and  that  the  defendant  is  the  administrator  of 
of  William  Dupree,  dec'd.  The  plaintiff  introduced,  as  a  wit- 
ness, Mrs.  Dupree,  the  daughter  of  the  plaintiff  and  the  wid- 
ow of  the  defendant's  intestate,  who  proved,  that  her  father 
lives  in  the  State  of  Virginia,  and  that  she  intermarried  with 
the  defendant's  intestate,  who  also  lived  in  Virginia,  on  the 
last  day  of  October,  1837 ;  that  on  the  day  after  her  marri- 
age, she  went  home  with  her  husband  about  14  or  15  miles 
from  her  father's ;  that,  about  two  or  three  weeks  after  her 
marriage,  her  ibther  sent  to  them  the  slave  Ann  and  her 
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Jane,  1844  child  James,  since  dead,  and  shortly  after  CSiristaias,  1837, 
j^^^  sent  to  them  the  slave  Mary ;  that  the  slaves  remained  in  her 
▼  husband's  possession  in  Halifax  County,  Virginia,  until  the 
^"'  Fall  of  1838,  when  her  husband  removed  to  Caswell  Coun- 
ty, North  Carolina,  and  brought  the  slaves  with  him  ;  that 
he  had  them  in  his  possesskm  until  his  death,  which  took 
place  in  July,  1842.  The  plaintiff  then  proposed  to  prove 
by  the  same  witness,  that,  after  her  intermarriage  with  the 
defendant's  intestate  and  both  before  and  after  the  slaves 
were  put  into  their  possession,  certain  conversations  took 
place  between  her  and  her  father,  relative  to  the  putting  of 
the  slaves  in  the  possession  of  her  husband ;  which  evidence 
was  objected  to  by  the  defendant's  counsel,  upon  the  ground 
that  these  conversations  were  held  in  the  absence  of  the  hus- 
band. Upon  which  objection,  the  Court  asked  the  witness, 
if  the  declarations  of  her  fiither  were  made  at  the  time  he 
parted  with  the  possession  of  the  slaves,  and  whether  she 
had  ever  communicated  these  conversations  to  her  husband ; 
to  which  she  replied,  that  the  conversations  between  her  and 
her  father,  relative  to  the  character  in  which  the  slaves  were 
sent,  took  place  a  week  or  two  before  they  were  sent,  in  the 
absence  of  her  husband,  and  did  not,  at  the  time  the  plaintiff 
parted  with  the  possession,  and  that  she  had  never  made 
them  known  to  her  husband.  The  Court  sustained  the  ob- 
jection. Upon  cross-examination,  the  witness  stated,  that  in 
the  month  of  October,  1848,  after  the  qualificatiim  of  the  de- 
fendant as  administrator,  he  set  up  the  slaves  to  the  lowest 
bidder  for  the  remainder  of  the  year,  when  the  plaintiff  bid 
off  the  slave  Ami  at  the  price  of  three  or  four  dt^lars,  and 
permitted  the  witness  to  retain  her.  This  witness  also  sta-* 
ted  that,  at  the  time  of  her  marriage,  her  father  owned  thir- 
ty or  forty  slaves,  and  that  the  slave  Henry,  the  child  of  Ma- 
ry, was  born  in  North  Carolina.  The  plaintiff  then  introdu- 
ced his  sdn,  Alexander  Moore,  to  prove,  that  he,  the  plaintifi; 
was  advised  by  the  witness  not  to  assert  his  title  or  object  to 
the  hiring,  and  to  bid  off  the  slave  Ann ;  which  evidence  was 
objected  to,  on  the  ground  that  the  conversation  between  the 
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plaintiff  and  his  son,  in  the  absence,  of  the  defendant,  was  not  •fon«  1844 
admissible.    This  objection  was  sostained.    The  defendant  "JJ[^^ 
then  introduced  a  witness,  by  whom  he  proved,  that  he  was       ▼ 
the  crier  at  the  hiring  of  the  negroes  in  October,  1842,  that      ^"^ 
when  the  slaves  were  offered,  as  customary,  to  be  let  to  the  low* 
est  bidder,  the  plaintiff  was  present,  set  up  no  title  so  far  as 
the  witness  heard,  and  bid  off  the  slave  Ann  at  some  few 
dollars.    The  counsel  then  by  consent  read  the  opinion  of 
gentlemen  of  the  legal  profession  in  yirginia--n^so  the  Re- 
vised Statutes  of  Virginia,  and  adjudications  in  that  State  on 
the  subject.of  parol  gifts  of  slaves. 

The  Court  instructed  the  jury,  that,  if  they  believed  the 
evidence,  by  the  laws  of  Virginia  parol  gifts  of  slaves,  when 
the  donee  took  possession,  were  valid ;  that  the  mere  posses- 
sion of  a  slave  by  a  child  after  marriage  was  too  equivocal 
to  presume  a  gift,  but  it  required  more  proof  than  mere  pos- 
session ;  that  in  this  case  it  was  a  question  for  their  determi- 
nation, whether  the  plaintiff  parted  with  the  possession,  with 
a  view  of  making  a  gift  or  a  mere  loan ;  that,  hi  coming  to  a 
conclusicm  on  this  point,  they  were  to  advert  to  the  evidence 
in  &e  cause,  the  long  possession  by  the  defendant's  intestate, 
the  permitting  of  the  slaves  to  be  brought  frcnn  Virginia  to 
this  State,  and  the  jdaintiff^s  not  objecting  to  the  slaves  be- 
ing let  out  at  the  hiring  in  1842,  and  his  becoming  the  con- 
tractor to  take  one  liimself.  If  they  should  come  to  the  con- 
clusion, that  the  plaintiff  merely  intended  a  loan,  they  should 
find  for  him :  if,  however,  he  parted  from  the  possession  as 
a  gift,  then  they  should  find  for  the  defendant. 

The  jufy  found  their  verdict  in  favor  of  the  defendant. 
The  plaintiff  moved  for  a  new  trial,  upon  the  ground  of  the 
rejection  of  the  evidence  of  Jlrs.  Dupree  and  Alexander 
Moore  as  to  die  respective  points,  on  which  the  Court  refused 
to  receive  their  testimcmy.  The  motion  was  over-ruled,  and 
judgment  having  been  rendered  pursuant  to  the  verdict,  (he 
plaintiff  appealed. 

Kerr^  for  the  plaintiff,  cited  Jones  v  Sagser,  1  Dev.  db 
Bat.  452. 
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jone,  i84i     J.  T.  Morthfady  for  the  defendant,  contended  that  conVer- 

j^^j^    sations  between  a  third  person  and  the  wife,  in  the  absence  of 

V       the  husband,  could  only  be  admitted  in  evidence  when  the 

^^°*    wife  was  acting  as  the  agent  of  the  husband,  as  in  the  case  of 

Torrance  v  Graham^  1  Dev.  &  Bat.  284.    He  commented 

upon  the  case  of  Jones  v  Saaser,  and  distinguished  it  from 

the  present 

RuFFiN,  C.  J.  The  controversy  in  this  case  turned  up- 
on the  enquiry,  whether  Dupree  received  and  held  the  slaves, 
as  a  gift  or  a  bailment  from  the  plaintiff.  Therefore, 
although  the  case  does  not  set  forth  the  particular  de- 
clarations of  the  plaintiff,  which  he  proposed  to  prove 
by  Mrs.  Dupree,  we  collect,  that  the  object  was  to 
shew,  that,  a  week  or  two  before  the  plaintiff  sent  the  slaves 
to  his  daughter  or  to  her  husband,  he  informed  her  of  his  in- 
tention to  send  them,  and  at  the  same  time  declared,  that  he 
did  not  intend  them  to  be  a  gift,  but  a  loan.  That  this  is  a 
just  view  of  the  question  j  was  admitted  in  the  argument  at  the 
bar.  This  evidence  was  ruled  out.  The  objection  to  its  ad- 
missibility, taken  by  the  counsel  on  the  trial,  was  only,  that 
the  declarations  were  not  made  in  the  presence  of  the  son- 
in-law.  But  we  gather,  that  the  Court  relied  on  the  further 
groimd,  that  the  declarations  were  not  made  at  the  time  the 
possession  of  the  negroes  changed,  and  that  they  were  not 
communicated  to  the  son-in-law. 

It  seems  to  the  Court,  notwithstanding  those  objections, 
that  the  evidence  was  relevant  and  competent.  It  is,  in  sub- 
stance, the  point  decided  in  Collier  v  Poe,  1  Dev.  Eq.  65. 
In  that  case  it  was  held,  that  declarations  of  the  father  to 
his  daughter,  in  the  absence  of  the  husband,  that  the  negroes 
were  lent  and  not  intended  to  be  given,  rebutted  the  pre- 
suniption  of  a  gift,  and  converted  the  husband  into  a  bailee; 
and  that  it  was  not  material,  that  the  husband  should  have 
been  informed  thereof,  as  the  wife  was  the  meritorious  cause  of 
the  loan  and  had  knowledge  of  it,  and  he  came  to  the  pos- 
session as  husband.     That  case,  therefore,  is  a  direct  author- 
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ity  in  this,  as  to  the  two  grounds,  that  the  father's  inten-J^*****^*^ 
tion  was  declared  to  the  daughter,  and  not  to  the  husband ;  ""iJi^^JT* 
and  that  such  declaration  was  never  made  known  to  hira.  It  _  ▼ 
seems  to  be  likewise  opposite  to  the  remaining  ground,  name- 
ly, that  the  period  of  the  declarations  was  not  exactly  the 
same  with  that  of  the  delivery  of  the  slaves.  In  the  margi- 
nal abstract  of  the  case,  it  would  appear  to  have  been  under- 
stood as  that  of  declarations  "  accorhpanying  "  the  delivery; 
80  as  to  make  a  case  of  res  gestct  in  the  strictest  sense.  But 
the  body  of  the  report  shews  not  so  near  an  union  between 
the  declarations  and  the  delivery ;  for  there  it  is  said,  that, 
when  the  negroes  were  "about  being  sent,"  the  father  told 
his  daughter  that  he  lent  them  lo  her.  But,  independent  of 
the  authority  of  cases,  we  think  it  plain,  that,  nothing  else 
appearing,  if  a  father,  **a  week'  or  two  beforehand,"  tell 
a  child,  that  helntends  to  lend  her  some  slaves -and  to  send 
them  to  her  at  a  particular  time,  and,  when  that  time  comes, 
the  father  accordingly  sends  them,  there  is  a  fair  ground  of 
rational  inference,  that  the  slaves  were  sent  upon  the  terms 
and  according  to  the  intention,  with  which  the  father  had 
flcdd  he  would  send  them.  It  is  admitted  tfiat  the  point  of 
enquiry  is,  whether,  at  tlie  time  of  delivery,  a  gift  or  a  Joan 
was  meant.  Formerly  in  this  State  the  former  was  presu- 
med. In  Virginia,  it  seems,  the  presumption  is  the  other 
way.  Surely  such  prtma  Jkde  presumption  of  a  loan  is 
fortified  in  a  candid  mind,  by  knowing  that  the  father,  with 
a  view  to  an  early  change  of  the  possession,  expressly  told 
the  child,  that  he  intended  a  loan  and  not  a  gift,  and,  that,  in 
fact,  the  possession  was  changed  So  soon  afterwards  and 
without  any  apparent  difference  in  circumstances,  as  not  id 
lead  to  the  supposition  of  a  charge  in  the  father's  mind  in 
the  mean-while.  What  the  party  says,  at  the  time  of  an  act, 
It  is  well  known,  is  to  be  heard  in  explanation  of  it.  But  the 
Tule  cannot  reasonably  be  restricted  to  flie  very  moment  of 
the  act.  It  must  be  sufficient,  that  the  previous  declaration 
of  intention  had  a  direct  reference  to  the  future  act,  the 
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June,  1844  character  of  which  is  in  dispute ;  shewing  that  the  act  was 
ii^j^^"  then  in  the  contemplation  of  the  party,  and  that  the  declara- 
▼  tion  was  made  with  the  view  of  qualifying  the  act  and  of 
^^°*  informing  the  person,  to  whom  the  declaration  was  made,  of 
the  real  character  o[  the  act,  whenever  it  should  be  done. 
There  can  be  no  lurbitrary  rules,  therefore,  as  to  the  precise 
time,  within  which  the  declarations  must  be  made  before  the 
act,  so  as  to  be  admissible.  The  natural  import  of  an  act 
ought  not  to  be  affected  by  remote  general  declarations.  But, 
here,  the  connection  between  the  intention  declared  by  the 
father  and  the  sending  of  these  slaves  is  not  dubious,  vague 
or  remote,  but  is  direct,  plain  and  almost  immediate.  He 
said,  that  in  a  short  time  he  would  send  certain  slaves  to  his 
daughter,  and  that  they  would  be  sent  on  loan.  In  a  fort- 
night he  did  send  them :  are  we  not  to  infer,  that  he  sent 
them  on  loan,  as  he  had  declared?  It  is  upon  this  principle 
that  the  declarations  of  a  bankrupt,  before  the  act  of  bank- 
ruptcy, are  received.  They  shew  with  what  intention  the 
act  was  subsequently  done.  Rohson  v  Kemp,  4  Esp.  Rep. 
233.  And  from  the  cases  of  EtdUy  v  Giufe,  9  Bing.  349, 
and  Bawaon  v  Haighf  2  Bing.  99,  it  appears  that  there  is 
no  positive  rule  as  to  time,  provided  the  declarations  are  con- 
nected with  the  act,  by  appearing  to  have  been  made  with  a 
view  to  the  particular  act  in  question  and  for  the  purpose  of 
marking  tha  intention  of  the  party  in  the  act,  when  it  should 
be  done.  K  these  declarations  had  been  made  to  the  son- in- 
^  law  himself,  every  one  would  feel  the  force  of  the  presump- 
tion, that  when  the  father  so  soon  afterwards  sent  the  ne- 
groes to  the  son-in-law,  he  intended  to  place  them  in  the  pos- 
session of  the  son-in-law,  and  the  latter  to  accept  them,  on 
the  terms  and  no  other,  on  which  the  parties  had  previously 
agreed.  The  declarations  would  be  deemed  substantially 
pars  res  gtstasy  although  not  made  at  the  instant  of  the 
change  of  possession.  For  the  change  of  possession  was 
that  very  act,  in  reference  to  which  the  party  had  declared 
his  intention;  and,  therefore,  presumed  to  have  been  executed 
with  that  intention.    Now,  as  before-said,  a  declaration  of 
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a  father  to  the  daughter  was  held,  and  with  plain  propriety,  June,  1844 
in  CoUina  v  Poe,  to  be  the  same  as  a  declaration  to  the  has-    ^^^^^"" 
band,  as  respects  the  point  now  under  consideration.    The       ▼ 
ODurt  is,  therefore,  of  opinion,  that  there  was  error  in  reject-       ^^^' 
ing  the  evidence  of  Mrs,  Dupree. 

We  think  the  testimony  of  the  son,  as  to  the  advice  given 
by  him  to  the  plaintiff,  not  to  claim  the  negroes  nor  object 
to  the  hiring  by  the  administrator,  was  properly  ruled  out. 
It  does  not  follow,  that  the  plaintiff  acted  on  the  bad  advice 
of  his  son  and  not  on  his  own  judgment.  It  was  between 
themselves  and  cannot  affect  the  rights  of  others.  It  was 
likened  at  the  bar  to  the  point  ruled  in  Jones  v  Sasser,  1 
Dev.  &  Bat.  452.  But  the  cases  are  essentially  different. 
There,  the  advice  was  from  the  father  himself,  that  a  con- 
veyance, which  he  proposed  to  execute  to  all  his  children, 
would  not  affect  one  he  had  before  made  for  some  of  the 
same  property  to  the  plaintiff;  who  was  induced  thereby  not 
to  make  known  his  title  nor  oppose  the  new  deed.  Those 
claiming  as  volunteers  under  the  second  and  subsequent  deed 
were  properly  affected  by  the  conduct  of  their  donor.  If  the 
present  defendant  had  told  the  plaintiff,  that  his^laim  should 
not  or  would  not  be  impaired  by  his  not  then  making  it  pub- 
licly known,  the  cases  would  be  now  nearly  parallel.  The 
private  consultations  between  the  father  and  the  son,  not 
communicated  to  the  persons  assembled  nor  to  the  person, 
who  was  dealing  with  the  slaves  as  his  own,  stand  on  the 
same  ground  with  his  plaintiff's  own  inward  thoughts,  or,  at 
least,  with  his  own  conclusion,  made  known  to  the  son,  but 
adopted  on  his  own  judgment  and  without  the  concurrence 
of  the  son. 

Per  Curiam,  Judgment  reversed  and  venire  de  novo 

awarded. 
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JOHN  J.  WABD,T0THEU8E  OF  JOHN  BURKE  vs.  HENRY  H. 

HATCH. 

JiiDA  1844  At  the  law  will  not  penuHtbe  phiiitiir  to  be  ft  witnew  for  bimelf,  neither 

•"  wiM  it  pennit  him  to  make  hie  own  acts  and  dectaratioDe,  done  or  epoken  in 

the  abeenca  of  the  defendant,  eTidenoe  for  hiaaelf  to  impeach  his  adver- 

eary's  witnenes,  or  for  any  other  purpose  lendiDg  to  support  his  own  side  of 

the  issue. 

Appeal  from  the  Superior  Court  of  Law  of  Chatham 
County  at  Si»ruig  Term  1844,  his  Honor  Judge  Dick  pre- 
siding. 

This  was  an  action  of  debt  upon  a  bond,  dated  the  lOth  of 
Feb.  1837.  Plea,  Payment  The  defendant,  in  support  oi 
his  plea,  called  one  Wesltif  Hank$^  who  deposed,  that,  some- 
time after  the  date  of  the  bond,  to  wit,  on  the  4th  of  Dec^n- 
ber,  1837,  he  assisted  in  making  a  settlement  between  Ward 
and  Hatch,  which  he  understood  to  be  of  all  their  mutual 
dealings  and  accounts — that,  among  other  matters  included 
therein,  was  a  sum  of  $1285,  charged  in  the  said  settlement 
and  account,  being  the  price  of  a  negro  man  Jerry,  purchas- 
ed by  them  jointly,  and  which  negro  had  been  kept  by 
the  defendant  Hatch,  and,  the  balance  being  ascertained, 
it  was  paid  or  settled ;  and  the  bond  now  sued  on  was  not 
produced  nor  mentioned  by  either  of  the  parties.  The  de- 
fendant alleged  that  the  said  bond  had  been  given  to  the 
plaintiff  for  the  one  half  <A  the  price  of  the  said  negro  Jer- 
ry ;  and,  for  the  purpose  of  j^oring  this,  he  called  a  witness, 
named  Mainor,  who  deposed,  that  in  February  last  in  Ala^ 
bama,  he,  at  the  request  of  the  defendant  (who  was  then  in 
that  State,  where  Ward  and  the  witness  had  been  residing 
for  several  years)  went  to  Ward  and  asked  him  for  informa- 
tion as  to  this  bond — that  Ward  then  told  him,  that  the  bond 
was  given  for  the  half  of  the  negro  Jerry,  that  he  had  left 
the  bond  with  Mrs.  Joseph  Burke  to  keep  for  him  until  h§ 
fshould  call  for  it,  that  he  owed  Burke  nothing,  and  that  the 
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whde  was  a  sham*    The  {damtiff  then  examined  as  a  wit*  ^^«^  ^^^ 
ness  another  person,  who  had  aided  in  making  the  settle-    ^^ 
ment  above-mentioned  between  Ward  and  Hatch,  and  who       ▼ 
deposed,  that  he  understood  that  settlement  to  relate  only  to 
their  open  accounts,  and  not  to  any  of  their  bonds  or  liquid 
dated  demands  on  each  other.    The  defendant  then  called    . 
Mrs.  Je3eph  Burke,  and,  after  she  was  sworn,  declined  to  ex- 
amine her.    Upon  which  the  plaintiff,  for  the  puri)Ose  of  dis- 
crediting the  witness  Mainor,  proposed  to  prove  by  Mrs. 
Burke,  that  Ward,  before  he  left  this  State  and  after  the  4th 
of  December,  1837,  did,  in  her  presence,  deliver  the  said  bond 
to  her  late  husband,  Joseph  Burke,  declaring  at  the  time  it 
was  to  be  his  property  in  satisfaction  of  debts,  which  Ward 
owed  him  for  board  &c.,  the  existence  of  which  ddl>ts  she 
knew.    To  this  evidence  the  defendant's  counsel  objected, 
because  it  was  giving  in  evidence  the  declarations  of  the  plain- 
tifl^  in  the  absence  of  the  defendant,  to  support  the  plaintiff's 
case^    The  Judge  overruled  the  objection,  and  the  witness 
being  examined  gave  evidence  to  the  effect  stated. 

The  jury  found  a  verdict  for  the  plainiifi^  and  after  an  un- 
successful motion  for  a  new  trial,  judment  being  rendered 
for  the  plaintiff,  tUe  defendant  appealed. 

Badger  for  the  plaintiff. 

J.  H.  Houghton  for  the  defendant 

Daniel,  J.  It  is  argued  here  for  the  plaintiff,  that  the 
evidence  of  Mrs.  Burke  was  admissible,  to  prove  an  act  done 
by  the  plaintiff,  relative  to  the  bond,  variant  from  what 
Mainor,  the  defendant's  witness,  proved  that  the  plaintiff  had 
admitted  to  him,  had  been  done  with  the  said  bond.  The 
evidence  was  offered  and  received,  say  the  plaintiff's  counsel, 
to  discredit  Mainor.  But,  we  think,  as  the  law  would  not 
permit  the  plaintiff  to  be  a  witness  for  himself,  as  be  was  di- 
rectly interested  in  the  event  of  the  suit,  neither  will  it  per- 
mit him  to  make  his  own  acts  and  declarations,  done  or  spo- 
ken in  the  absence  of  the  defendant,  evidence  for  himself,  to 
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Jane,  1844  impeach  his  adversary's  witnesses,  or  for  any  other  purpose, 

tending  to  support  his  own  side  of  the  issue,  to  wit,  that  the 

bond  still  remained  unpaid. 

Per  CuBiAM;  New  trial  awarded. 


J08UH  CHEEK  v.  LINDSEY  DAVIS. 

A  debtor,  who  proposes  to  take  the  benefit  of  the  insoWent  debtor's  act,  may 
at  any  time  after  his  arrest  upon  a  ca.  to.  and  before  he  files  bia  sehedale, 
transfer  any  portion  of  his  property  6eaa/cfc  for  the  payment  of  any  of  hie 
debts,  oontncted  before  his  arrest 

A  ca,  so.  binds  nothing  but  the  debtor's  body,  and  leaves  his  prog^rty  free  to 
be  disposed  of  for  any  bona  Jide  purpose  of  discharging  other  debts. 

Appeal  from  the  Superior  Court  of  Law  of  Randolph 
County,'his  Honor  Judge  Dick  presiding. 

In  this  case  the  defendant  had  been  arrested  on  a  ea-  sa., 
at  the  instance  of  the  plaintiff,  on  the  16th  of  February, 
1842,  and  gave  bond  for  his  aj^earanceat  the  County  Court 
of  Randolph  at  February  Term,  1842.  The  defendant,  on 
the  18th  of  April,  1842,  filed  his  schedule  in  the  office  of  the 
Clerk  of  the  County  Court  aforesaid,  which  schedule  was 
dated  on  the  1st  day  of  April,  1842.  And,  at  May  Term, 
1842,  the  defendant  moved  the  said  Court  to  be  discharged 
from  custody,  imder  the  provisions  of  the  Act  of  the  Gene- 
ral Assembly  for  the  relief  of  insolvent  debtors.  The  plain- 
tiff suggested  fraud,  and  made  up  an  issue  with  the  defen- 
dant, which  issue  was  tried  in  the  County  Court  of  Ran- 
dolph and  found  in  favor  of  the  defendant,  when  the  plaintiff 
appealed  to  the  Superior  Court.  On  the  trial  in  the  Supe- 
rior Court,  the  plaintiff  proved  by  a  Mr.  Drake,  that,  during 
the  week  of  the  Superior  Court  of  Randolph  County,  about 
the  last  day  of  March  or  first  day  of  April,  1842,  he  paid  to 
the  defendant  the  sum  of  eighty  dollars,  which  sum  had  been 
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brought  from  the  County  of  Columbus,  for  the  defendant  by  J«i>«»  1844 
a  man  of  the  name  of  Swaim.  The  plaintiff  further  pro-  cheek" 
posed  to  prove  by  the  said  witness,  that^  at  the  time  Swaim  ▼ 
left  the  money  for  the  defendant,  he  also  left  a  receipt  given  **"' 
by  a.  constable  of  Columbus  County  to  the  defendant  for  a 
note  of  twenty  four  dollars,  due  by  some  person  in  Colmn- 
bus.  This  evidence  was  objected  to  by  the  defendant's  coun- 
sel, on  the  ground  that  the  plaintiff  had  not  given  notice  to 
the  defendant  to  produce  the  said  receipt.  The  Coiut  sus- 
tauied  the  objection,  and  rejected  the  evidence.  The  plain- 
tiff then  proved,  that,  on  the  7th  of  March,  1842,  the  defen- 
dant obtained  a  bond  payable  to  himself  for  one  hundred  and 
twenty  five  dollars,  executed  by  one  Asa  Godbolt,  which 
bond  was  assigned  by  the  defendant  to  one  Close  Davis,  be- 
fore the  18th  of  April,  1842,  in  payment  of  a  bona  Jide  debt 
of  the  defendant,  due  and  owing  before  he  was  arrested  on 
the  CO.  8a.  It  was  admitted  by  the  plaintiff  on  the  trial, 
that  the  eighty  dollars  paid  by  Drake  to  the  defendant,  as 
before  stated,  had  all  been  paid  out  to  the  defendant,  before 
he  filed  his  schedule,  in  the  discharge  of  bona  Jide  debts. 
It  was  further  admitted  by  both  parties,  that  a  part  of  the  a- 
bove  sum  of  eighty  dollars  was  paid  out  by  the  defendant 
in  the  discharge  of  his  debts,  between  the  Istandl8thof 
April,  1842.  The  plaintiffs  counsel  moved  the  Court  to  in- 
struct the  jury,  1st,  That  all  payments  of  debts  and  trans- 
fers of  property,  made  by  the  defendant  after  he  was  arrest- 
ed on  the  ca.  sa.,  were  a  fraud  upon  the  law,  and  ftr  se 
fraudulent  as  to  (he  plaintiff;  2dly,  That  the  payment  of 
debts,  made  by  the  defendant  between  the  1st  and  18th  of 
April,  1842,  were  fraudulent,  and  entitled  the  plaintiff  to  a 
verdict 

The  Court  refused  the  instructions  prayed  for,  but  instruc- 
ted the  jury,  that  the  defendant  might  pay  bona  fide  debts 
after  his  arrest  which  were  due  and  owing  from  him  at  the 
time  of  his  arrest,  provided  such  payment  were  made  before 
he  filed  his  schedule.  The  Court  further  instructed  the  ju- 
ry, that  any  payment  of  bona  fde  debts,  or  transfers  of 
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June  18U  property  in  the  discharge  of  bona  JUe  debts,  made  by  the 

"~^^J^^  defendant  before  the  filing  of  his  schedule  on  the  18th  of  A- 

▼  .      pril,  1842,  would  be  lawful  provided  fliey  were  satisfied  the 

debt  or  debts  were  justly  owing  from  the  defendant,  and  the 

paym^it  or  transfer  was  bona  fide  wid  for  Uie  sole  purpose 

of  discharging  the  said  debtSi 

The  jury  found  a  verdict  for  the  defendant  and  judg- 
ment being  rendered  pursuant  thereto,  the  plaintiff  appeal- 
ed. 

No  counsel  for  the  plmntifi"  in  this  Court. 
Mendenhall  and  Iredell  for  the  defendant. 

Nash^  X  The  only  question,  arising  under  the  instruc- 
tions prayed  for,  is,  whether  the  payments  made  by  the  de- 
fendant, after  his  arrest  on  the  ca.  sa.  and  before  the  filing 
of  his  schedule,  were  in  fraud  of  the  rights  of  the  plaintiff. 
We  are  clearly  of  opinion  that  they  were  not — in  other 
words,  that  the  law  gave  the  defendant  the  right  to  pay  any 
debt,  which  he  justly  o\yed,  before  the  filing  of  his  schedule, 
provided  the  debt  was  due  before  the  arrest.  The  insolvent 
Act,  as  it  is  called,  evidently  by  its  phraseology,  contemplates 
that  the  schedule,  filed  by  a  defendantj  shall  contain  a  true 
account  of  all  his  property,  as  it  is  at  the  time  of  its  being 
filed.  The  4th  section  of  the  Act,  in  pointing  out  what 
measures  a  debtor  who  has  remained  in  close  confinement 
for  twenty  days,  shall  pursue  to  obtain  his  discharge,  pre- 
scribes the  oath  to  be  taken  by  him.  It  is,  "I,  A.  B.,  in  the  pres- 
ence of  Almighty  God,  solemnly  swear,  profess  and  declare 
that  the  schedule  now  delivered  &c."  This  section  emphat- 
ically shews,  that  the  time,  to  which  the  Act  refers,  as  gov- 
erning the  insolvent's  right  to  take  the  oath  is,  when  the 
schedule  is  filed.  If,  at  that  time,  he  makes  a  true  statement 
of  his  property,  and  in  th«  niean  time  "  has  not  directly  or 
indirectly,  in  any  way  disposed .  of  any  of  it,  either  real  or 
personal,  whereby  to  secure  to  himself  any  profit  or  advan- 
tage, or  to  defraud  or  deceive  any  of  his  creditors,"  the  law 
is  content,  and  he  is  entitled  to  his  discharge.    A  Jleri  fa* 
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eias  binds  the  property  of  the  debtor  from  its  teste,  so  that  J»inc,  isu 
he  cannot  alien  any  portion  of  it,  to  the  disappointment  of  "chedfe^ 
the  plaintiff.  Aca.sa,  binds  nothing  but  the  body,  upon  ^\ 
which  it  is  executed,  and  leaves  the  debtor's  property  free  to 
be  disposed  of,  as  he  pleases.  When,  however,  he  comes  to 
claim  the  benefit  of  the  law  provided  for  him,  he  must  be 
prepared  to  bring  himself  within  its  provisions.  In  this  case 
it  is  admitted,  that  the  money  in  question  was  appropriated 
by  the  defendant  to  the  payment  of  debts  bona  Jide  and 
justly  due  by  him.  In  paying  these  debts  he  has  violated 
no  law,  nor  been  guilty  of  any  fraud.  We  think,  therefore, 
there  was  no  error  in  the  charge  of  the  Judge,  and  the  judg- 
ment must  be  affirmed. 

Per  Curiam,  Judgment  affirmed. 


JOHN  T.  OAKLAND  m.  WILLUM  M.  WATT. 

A  testator,  having  aeveral  chUdren,  devised  to  his  two  sona  W.  W.  and  B.  W. 
a  tract  of  land,  to  tliem  and  tfaehr  hein  forever.  In  a  snbeenuelit  dame,  af- 
ter many  previoue  deviaea,  be  defisea  as  follow  .*  ^  I  will  thai  if  any  of  my 
children  die  without  israe,  leaving  a  wife  or  haeband»  it  ia  my  will  each 
wife  or  huaband  ihall  be  entitled  to  one  half  of  the  piopeityt  the  other  half 
f  o  be  equally  divided  between  my  other  children  or  their  heirs."  Held,  that 
the  contingent  limitations  over  were  good,  and  therefore  that  W.  W.  and 
R.  W.  could  not  convey  an  aheolute  and  onconditional  estate  in  fee  simple, 
free  from  those  limitations. 

Appeal  from  the  Superior  Court  of  Law  of  Caswell 
County  at  Spring  Term  1844,  his  Honor  Judge  Dick  presi- 
ding. 

This  was  an  actiou  of  debt  upon  a  bond,  with  a  condi- 
tion. The  following  caae  agreed  was  submitted  to  the 
Court. 

William  M.  Watt,  the  defendant,  on  the  24th  of  May, 
1842j  executed  to  the  plaintiff  the  obligation  declared  on»  Iq 

10 
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June.  1844  the  condition  of  this  obligation  it  is  recited,  that,  previously 

Garland"  ^^  ^^^^  *™^'  ^®  ^^^  ^^^  ^^^  Conveyed  to  the  plaintiff  one 
▼  undivided  half  of  a  tract  of  land,  containing  1826  acres,  ly- 
ing in  the  County  of  Caswell  on  Dan  River,  adjoining  John 
Wilkerson  and  others,  for  which  the  plaintiff  had  paid  to 
him  the  sum  of  ten  thousand  five  hundred  dollars,  and  that 
he  had  acquired  his  title  to  the  said  land  by  devise  from  his 
father,  the  late  Abraham  Watt,  of  Rockingham  County,  and 
that  a  doubt  had  arisen^  whether  he,  the  said  William,  took 
an  unconditional  and  perfect  fee  simple  title  to  the  said  land 
by  the  last  will  of  his  father.  He  then  obliges  himself  lo 
pay  the  plaintiff  the  said  sum  of  ten  thousand  five  himdred 
dollars,  if  he  should  fail,  on  or  before  the  24th  of  May,  1843, 
to  make  to  the  said  Garland  a  perfect,  unconditional  fee  sim- 
ple title  to  one  imdivided  half  of  the  said  tract  of  land.  It 
is  admitted  that  the  defendant  has  tendered  to  the  plaintiff  a 
deed,  sufficient  in  form  to  convey  such  title,  provided  he  is 
himself  possessed  of  it  under  the  will  of  his  father.  The 
following  are  the  only  clauses  in  Abraham  Watt's  will,  a- 
bove  referred  to,  which  are  material  in  this  case  ;  viz  : 

*•  Item  4th,  I  give  to  my  two  sons  William  Watt  and  Ru- 
fus  Watt  the  tract  of  land  I  purchased  on  Dan  River  to  them 
and  their  heirs  forever." 

.  Item  1 1th.  "  I  will  that  if  any  of  my  children  die  without 
issue,  leaving  a  wife  or  a  husband,  it  is  my  will  that  such 
wife  or  husband,  shall  be  entitled  to  one  half  of  the  prop- 
erty ;  the  other  half  to  be  equally  divivided  between  my 
other  children  or  their  heirs." 

The  testator  left  two  sons  and  two  daughters  surviving 
him. 

It  is  agreed,  that,  if  the  Court  shall  be  of  opinion  for 
the  plaintiff,  a  judgment  shall  be  entered  for  him  for  the 
sum  of  $10,500,  principal  money,  to  bear  interest  from 
the  first  of  May,  1844,  and  the  further  sum  of  $391  18  for 
arrears  of  interest,  that  being  a  balance  of  interest  now  due, 
after  deducting  $448  82  for  the  use  of  the  land  for  the  years 
1843  and  1844 :  and  if  the  Court  shall  be  of  opinion  for  the 
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defendant,  a  judgment  of  non-suit  shall  be  entered.    It  June  1844 
is  also  agreed,  if  judgment  is  rendered  for  the  plaintiff,  that  q^^ij^q^ 
he  is  to  re-convey  to  the  defendant  all  such  title  as  has  been    ^  v 
conveyed  to  him  by  the  defendant,  upon  the  payment  of  the 
judgment,  and  that  he  is  to  put  the  defendant  into  the  pos- 
session of  the  land  on  the  1st  of  January  next. 

The  Judge  pro  forma  gave  judgment  for  the  plaintiff,  and 
the  defendant  appealed. 

Badger,  Norwood  and  Kerr  for  the  plaihtiffl 
J.  T.  Morehead  for  the  defendant. 

Daniel,  J.  Col.  Absalom  Watt  had  four  unmarried  chil- 
dren, two  sons  and  two  daughters.  He  was  seized  and  pos- 
sessed of  a  large  real  and  personal  estate  ;  and,  in  the  year 
1834,  he  made  his  will,  and  devised  and  bequeathed  lands 
and  personal  property  to  each  of  his  children.  To  his  two 
sons,  the  defendant  and  his  brother  Rufus  Watt,  the  testator 
devised  as  follows  :  "  I  give  to  my  two  sons  William  Watt 
and  Rufus  Watt  the  tract  of  land  I  purchased  on  Dan  River, 
to  them  and  their  heirs  forever."  In  a  subsequent  part  of 
the  will  the  testator  says,  "I  will,  that,  if  any  of  my 
children  die  without  issue,  leaving  a  wife  or  husband,  it  is 
my  will  such  wife  or  husband  shall  be  entitled  to  one  half 
of  the  property,  the  other  half  to  be  equally  divided  between 
my  other  children  or  their  heirs."  The  word  property  in 
this  last  clause  covers  both  the  real  and  personal  estate,  given 
by  the  will  to  each  of  the  foiu:  children.  By  our  Statute, 
Rfiv.  Stat.  Ch.  122,  sec.  11,  after  the  15th  of  January,  1828, 
"  every  contingent  limitation  in  any  will,  made  to  depend 
upon  the  dying  without  heir,  or  heirs  of  the  body,  or  with- 
out issue  or  issue  of  the  body  &c.  shall  be  held  and  interpre- 
ted a  limitation  to  take  effect,  when  such  person  shall  die, 
not  having  such  heirs  or  issue  &c.  living  at  the  time  of  his 
death  or  born  to  him  within  ten  months  thereafter,  unless  the 
intention  of  such  limitation  be  otherwise  expressly  declared 
in  the  face  of  the  will  creating  it."  The  fee  simple,  which 
the  clause  in  the  will  first  above-mentioned  gs^ve  to  the  de- 
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June,  1844  fendant  in  a  moiety  of  the  Dan  River  lands,  is,  by  the  sec- 
Q  .T"  ond  clause  of  the  will  as  abovementioned,  cut  down  to  a  fee 
V  conditional,  resting  upon  a  contingency.  A  good  estate  in 
^**^  fee  in  the  same  lands  may  possibly  hereafter  spring  up,  on 
the  death  of  the  defendant  without  issue,  leaving  a  wife,  to 
any  such  wife  and  his  brothers  and  sisters  or  their  heirs. 
The  limitation  over  of  the  fee,  on  the  events  specified  in  the 
will,  is  not  too  remote,  and  is  good  by  way  of  executory  de- 
vise ;  and  it  belongs  to  that  class  of  executory  devises  which 
permits  a  fee  to  be  limited  dn  a  fee,  and  the  leading  case  on 
which  is  Pells  v  Brawn^  Cro,  Ja,  690.  The  defendant,  by 
the  deed  he  executed,  conveyed  only  the  conditional  fee  he 
had ;  it  did  not  destroy  the  limitation  over.  It  is  unneces- 
sary for  us  now  to  decide  the  question  whether  a  deed  from 
him  and  his  brothers  and  sisters,  with  warranty  binding 
themselves  and  their  heirs,  would  estop  them,  and  rebut  their 
heirs,  by  force  of  the  collateral  warranty,  to  enter  on  the 
said  land  ;  as  we  are  sure,  that  no  conveyance  known  to  the 
law  can  bar  the  executory  devise,  made  in  the  will  of  the  tes- 
tator, to  any  widow  the  defendant  may  leave,  in  case  he 
should  die  without  issue  and  leave  a  widow.  Nor  is  it  ne- 
cessary for  us  to  say,  who  would  take  the  land,  on  the  event 
that  the  defendant  should  die  without  issue  and  without  leav« 
ing  a  widow.  The  defendant  has  not  the  power  to  make  a 
clear  title  to  the  fee  simple.  Therefore  the  judgment  must 
be  affirmed. 

Per  CuBiAMj  Judgment  affirmed. 
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DBN  EX  DEM.  NATHAN  A  8TEDMAN  w.  RODERICK  McIN- 

TOSH. 

Wherever  the  relation  of  landlord  and  tenant  exUts,  without  any  limitation  ^as  June,  1844 

to  time,  such  tenancy  shall  be  from  year  to  year,  nor  shall  either  party  be  at 

liberty  to  put  an  end  to  it  unless  by  a  regular  notice. 

Tbia  notice  must  be  given  six  months  before  and  ending  with  the  period,  at 
which  the  tenancy  oominenced. 

There  are  several  cases,  in  which  the  relation  of  landlord  and  tenant  may  termi- 
nate  without  any  notice  to  quit,  as  where,  by  agreement  of  the  parties,  notice  is 
waived — or  where  its  determination  is  made  to  depend  on  some  particular 
event,  as  the  dealh  of  a  particular  individual,  or  fixed  by  effluxiun  of  time,  it 
being  to  terminate  at  a  particulat  period. 

Though  Courts  lean  against  estates  at  win  yet,  esfatea  at  will,  strictly  so  spealt- 
iiig^  may  still  be  4Sn%%ed. 

The  question,  as  to  notice  to  quit,  depends  upon  the  contract  between  the  {lar- 
ties. 

Where  A.  contracted  with  B..  that  B.  should  occupy  his  house  and  lot  at  $14 
per  annum— rent  to  commence  on  the  26th  of  October,  1841,  and  if  B. 
flhonld  desive  to  remove  the  house  before  October,  1843,  he  was  to  pay  only 
for  the  time  he  oocapied  the  hoose ;  Md  tet  this  was  not  a  tenancy  from 
year  to  year,  but  that  it  termmated  at  farthest  on  the  26th  of  October,  1848, 
and  that  six  months'  notice  to  quit  was  not  necessary. 

The  cafe  of  BumphrieB  v  Humphriet,  3  Ired-  362,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Chatham 
County  at  Spring  Term,  1844,  his  Honor  Judge  Dick  pre- 
siding. 

This  was  an  auction  of  ejectment,  commenced  on  the  19th 
of  November,  1842.  On  the  trial  the  plaintiff  gave  in  evi- 
dence an  instrument  executed  by  the  lessor  of  the  plaintiff, 
in  these  words : 

"  1  have  this  day  agreed  with  Rhoderick  Mcintosh  to  let .  . 
him  occupy  the  house  now  in  his  occupancy  on  my  lot  at 
the  rate  of  fourteen  dollars  per  annum,  rent  to  commence  on 
the  26th  of  October  1841,  he  having  settled  with  me  for  the 
rent  up  to  that  time.  In  case  Mr.  Mcintosh  should  desire  to 
remove  the  house  before  October,  1842,  he  is  to  pay  me  only 
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Jmie  1844  for  the  time  he  occupies  the  house  whfle  on  my  lot  at  the 

Btedmaa  ^^  abovenamed.    I  hereby  acknowledge  I  put  no  claim  to 

▼       the  house.    All  I  contend  for  is  the  rent  for  the  land.    In 

witness  whereof  I  hereunto  set  my  hand  and  seal,  Sept.  9tb, 

1841." 

The  plaintiff  then  proved,  that  the  defendant  was  in  pos- 
ession  of  the  premises  owned  by  him  and  mentioned  in 
the  declaration,  being  the  same  lot  referred  to  in  the  said  in- 
strument, at  the  time  of  serving  the  declaration,  and  that,  in 
the  month  of  July,  1842,  and  before  the  20th  of  that  month, 
the  lessor  of  the  plaintiff  verbally  informed  the  defendant, 
that  he  wished  him  to  leave  the  prenuses  as  soon  as  he  could, 
and  that  he  must  leave  at  the  expiration  of  his  time ;  to 
which  the  defendant  replied  that  he  was  as  anxious  to  get  a- 
way  as  the  lessor  of  the  plaintiff  was  to  have  him  away,  and 
that  he  would  leave  as  soon  as  he  could.  Upon  this  evi- 
dence the  defendant's  counsel  moved  his  Honor  to  non-suit 
the  plaintiff,  insisting  that  the  said  lease  constituted  between 
the  parties  a  tenancy  from  year  to  year,  and  that  the  plaintiff 
had  not  shewn  that  the  said  tenancy  was  by  any  legal  mode 
terminated  at  the  commencement  of  the  action.  The  motion 
was  opposed  by  the  counsel  for  the  plaintiff,  contending  1st, 
that  the  defendant  was  not  a  tenant  from  year  to  year  but  a 
tenant  for  one  year,  or  for  a  term  ending  October,  1842,  at 
which  time  the  tenancy  expired,  without  any  act  to  be  done 
by  the  plaintiff;  2dly,  that,  if  not  such  a  tenancy  for  a  fixed 
term,  it  was  a  tenancy  at  will  strictly,  and  the  notice  served 
had  terminated  the  tenancy ;  and  3dly,  that,  if  a  tenancy 
from  year  to  year,  yet  the  notice  given,  coupled  with  the  de- 
claration of  the  defendant,  was  sufficient  to  terminate  the  ten- 
ancy, which  was  at  an  end  before  the  commencement  of  this 
suit. 

His  Honor  plated  himself  of  opinion,  that  the  plaintiff 
had  made  out  no  case,  and  ought  to  be  called.  In  submission 
to  this  opinion^  the  plaintiff  suffered  judgment  of  non-suit  to 
be  entered,  and  appealed. 
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Badger  for  the  plaintiff.  J»n«  1844. 

J.  fl*.  Haughtofij  for  the  defendant,  contended  that  every  stcdman 
occuption  of  the  land  of  another  is,  in  modern  times,  from  n^ J^^^ 
considerations  of  public  policy,  prima  facie  deemed  a  tenan- 
cy from  year  to  year.  The  owner  may  shew,  from  the 
particular  terms  of  the  contract,  that  it  was  not  a  tenancy 
from  year  to  year:  if  he  does  not,  he  must  give  6  months'  no- 
.  tice  to  quit.  Humphries  v  Humphries,  3  Ired.  363.  If 
there  be  not  a  stipulation  for  less  than  six  months'  notice,  or 
that  no  notice  need  be  given,  or  if  the  occupation  is  refera- 
ble to  a  year  or  any  particular  part  of  a  year,  there  must 
.  be  six  months  notice.  This  contract  speaks  of  the  rent  being 
per  annum.  Again,  wherever  rent  in  reserved  and  there  is  no 
waiver  of  notice  or  other  special  agreement  in  relation  there- 
to, the  tenancy  is  considered  a  holding  from  year  to  year. 
Humphries  v  Humphries,  ut  supra.  Jackson  v  Bryan,  1 
John.  Rep.  326;  Spencer's  opinion  and  Tompkins'  opinion. 
Jackson  v  Wilsey,  9  John.  Rep.  268— Philips  v  Covert,  7 
John.  Rep.  38  (note  a.)  As  to  disclaimer  and  waiver  of 
notice,  1  John.  Rep.  325  ut  supra. 

Nash,  J.  The  only  question  presented  in  this  case  is  as  to 
the  true  construction  of  the  contract  between  the  parties. 
This  paper  was  executed  on  the  9th  of  September,  1841,  and 
the  action  was  brought  on  the  19th  of  November,  1842,  the 
plaintiff  having  given  the  defendant  notice  to  quit  in  July 
preceding.  On  the  trial  of  the  cause  in  the  Superior  Court  of 
Chatham,  it  was  contended  by  the  defendant,  that  this  was  a 
tenancy  from  year  to  year,  and  that  the  tenancy  could  not  be 
put  an  end  to  by  the  lessor,  without  giving  to  the  tenant  six 
months'  notice  to  quit;  and  his  Honor,  who  presided,  being 
of  this  opinion,  the  plaintiff  submitted  to  a  nonsuit  and  ap- 
pealed to  this  Court.  In  the  opinion  of  his  Honor  we  think 
there  was  error.  The  true  inquiry  is,  not  as  to  the  nature  of 
the  estate  or  interest,  which  the  defendant  acquired  in  the 
premises,  but  whether,  by  the  contract,  the  plaintiff  could 
bring  this  action  without  a  previous  notice  to  quit.    We 
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June,  1844  think  he  could,  or,  if  any  notice  was  necessary,  that  which 
g^^^  was  given  was  sufficient — ^Anciently,  where  a  man  entered 
▼  into  land^  with  the  consent  of  the  owner,  and  no  express 
^  ^  time  was  limited  for  its  termination,  it  was,  by  the  strict 
letter  of  the  law,  a  tenancy  at  will,  and  either  party  might 
put  an  end  to  it  at  bis  pleasitte.  This  tenancy  was  fraught 
with  much  mischief;  and  its  operation  was  often  oppressive 
and  unjust  to  the  tenant,  for  he  might  be  turned  out  of  pos- 
session before  his  crop  was  fit  f(»r  harvesting,  and,  though 
the  law  gave  him  the  right  to  enter  and  carry  off  his  crop 
when  ripe,  still  it  subjected  him  to  great  inconvenience.  It 
was  also  contrary  to  the  policy  of  the  State,  which  is  in  noth- 
ing more  concerned  than  in  protecting  and  cherishing  the 
proper  cultivation  of  tfie  soil.  Courts  of  justice,  therefore, 
early  viewed  with  strictness  an  estate  fraught  with  so  much 
injury  to  the  interests  of  agriculture.  Lord  Kek  yon,  in  tlie 
case  of  Martin  v  Watts,  7  Term  79,  says,  "as  long  ago  as 
the  time  of  the  year  books,  it  was  held,  that  a  general  occu- 
pation was  an  occupation  from  year  to  year,  and  the  tenant 
could  not  be  turned  out  without  reasonable  notice."  It  is 
now  considered  as  settled  law,  that  wherever  the  relation  of 
landlord  and  tenant  exists,  without  any  limitation  as  to 
time^  such  tenancy  shall  be  from  year  to  year,  nor  shall 
either  party  be  at  liberty  to  put  an  end  to  it,  unless  by  a  reg- 
ular notice.  Legg  v  Strudwich,  2  Salk.  414 — Timmins  v 
Bowlinson,  Burr.  1609— Jlfarftn  v  Waits,  7  Term  Rep. 
79.  And  it  is  also  settled,  that  this  notice  must  be  given  six 
months  before  and  ending  with  the  period  at  which  the  tenan- 
cy commenced.  I)oe  v  Porter,  2  Term  R.  3.  The  Courts, 
therefore,  lean  against  construing  leases  to  be  at  will,  and  in 
favor  of  their  being  from  year  to  year ;  and  so  strongly  haar 
that  disposition  been  felt,  that  it  has  been  decided,  in  a  Court 
of  very  high  authority,  that,  at  this  day,  a,  tenancy  at  will 
cannot  be  created,.  7  Johns,  Rep.  3,  This,  however,  is  car- 
rying the  doctrine  too  far.  Both  in  England  and  in  this 
State  it  has  been  held,  and  is  now  settled,  that  an  estate  at 
will,  strictly  so  speaking,  can  be  created,  5  Tyrw.  753,  and 
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so  by  express  contract  between  the  parties.  Biehardsan  y  JunM844 
Lavgridge,  4  Taunt.  14S— Humphries  v  Humphries^  3  "^^^ 
Ired.  363.  In  this  last  case  it  is  ruled,  that,  though  from  ▼ 
policy^eyery  occupation  of  land  is,  prima  facte j  deemed  a 
tenancy,  from  year  to  year,  yet  the  owner  may  shew,  that  it 
is  only  a  tenancy  at  will,  or  any  other  tenancy,  determinable 
at  a  paiticular  time  or  on  a  particular  event,  by  the  express 
agreement  of  the  parties.  In  other  words,  that  the  contract 
between  the  parties  must  govern  and  ascertain  their  respec- 
tive rights.  In  this  case,  the  contract  sets  forth,  that  the 
tenancy  was  to  commence  on  the  26th  of  October  1841,  at 
the  yearly  rent  of  $14  for  one  year,  and  at  that  rate  for  any 
shorter  time ;  it  then  stipulates,  in  case  Mr.  Mcintosh  shall  de- 
sire to  move  the  house  before  October  1S42,  he  is  to  pay  only  for 
the  time  he  occupies  the  house  or  the  lot  at  the  rate  of  $14 
for  one  year.  We  think  these  stipulations  clearly  fix  a  ter- 
minus for  the  lease,  to  wit,  the  26th  of  October  1842. 
There  are  several  ways,  by  which  the  relation  of  landlord 
and  tenant  may  terminate,  without  any  notice  to  quit :  as 
where,  by  the  agreement  of  the  parties,  notice  is  waived,  or, 
when  its  determination  is  made  to  depend  upon  some  partic- 
ular event,  as  the  death  of  a  particular  individual ;  here  the 
death  i^f  the  individual  is  in  itself  a  termination  of  the  lease, 
and  the  estate  of  the  lessee  ceases.  So,  where  its  determin- 
tion  is  fixed  by  the  efllluxion  of  time,  as  where  it  is  to  termin- 
ate at  a  particular  period.  In  neither  of  these  cases  is  any 
notice  to  quit  necessary,,  and  the  lessor,  may,  upon  the  expi- 
ration of  the  time  specified^  or  the  happening  of  the  particu- 
lar event,  immediately  enter  upon  the  lessee.  Cobh  v 
Staked,  8  East.  358,  Messenger  v  Jlrmstrang^  1  Term 
Rep.  64.  On  behalf  of  the  plaintiff  it  was  urged,  that  this 
was  a  tenancy  at  will,  because,  by  the  terms  of  the  contract, 
the  defiondant  had  aright  to  put  an  end  to  it  at  his  pleas- 
ure— and  that  the  law  gave  the  lessor  of  the  plaintiff  the 
same  right,  which  he  had  exercised  by  giving  th^  defendant 
two  months'  notice  to  quit.    Whether  this  was  a  tenancy 
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June,  1844  at  will,  or  one  whose  termination  was   by  the  contract  fixed 
Stedman"  ^^^  determined ;  we  are  of  opinion  it  was  not  a  tenancy 
▼       from  year  to  year,  and  that,  in  either  case,  Ihe  opinion  of  his 
nto«  'Honor  was  erroneous.    The  plaintiff  was  entitled  to  main- 
tain his  action,  as  he  did  not  commence  it  before  the  26th 
of  October  1842,  one  year  for  the  conmiencement  of  his 
lease. 

Per  Curiam,  Judgment  reversed  and  venire  de  novo 

awarded. 


WILLIAM  C.  STEDMAN  QUI  TAM  w,  WILLIAM  BLAND. 

An  action  for  the  penalty  under  the  statute  against  uraiy  caiinot  be  sup* 
ported,  unless  the  usurious  interest,  or  some  portion  of  it,  has  been  actuallj 
received,  either  in  money  or  money's  worth. 

A.  loaned  a  sum  of  money  to  B.  at  usurious  interest,  and  to  secure  the  pay« 
ment  B.  conveyed  to  a  trustee  a  house  and  lot  worth  more  at  the  time 
than  the  money  borrowed  and  the  usurious  interest:  afterwards  the  proper- 
ty was  sold  by  the  trustee  at  public  auction  and  purchased  by  A.  who  gave 
ibrit  what  was  then  its  fiiir  value,  but,  owing  to  the  depreciation  of  the 
property,  the  sum  for  which  it  sold. did  not  amount  to  the  principal  of  A.'s 
debt.  Held  that  A«  was  not  liable  to  the  penalty  under  the  Statute  against 
usury. 

The  case  of  Elringhaut  v  Ford,  S  Ired.  628,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Chatham 
County  at  Spring  Term  1844,  his  Honor  Judge  Dick  pre- 
siding. 

This  was  an  action  of  deht  qui  iam  &c.  on  the  Statute  of 
usury.  The  plaintiff  proved  by  H.  H.  Yeargain  that,  on 
the  22d  of  Febuary  1839,  he  Yeargain,  borrowed  from  the 
defendant  fifty  dollars,  and  gave  his  bond  for  one  hundred 
and  five  doll^s,  payable  twelve  months  after  date ;  that  on 
the- 23d  of  Febaiary,  1839,  he  borrowed  two  hundred  and 
twenty  five  dollars  from  the  defendant  and  gave  his  bond 
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payable  to  the  defendant  for  two  hundred  and  fifty  dollars  Jo^e  1844 
payable  twelve  months  afterdate,  with  interest  from  the  date;  "sJ^dmanT 
that,  on  the  said  23d  of  Febuary  1839,  he,  Yeargain,  exe-  ▼ 
cuted  a  deed  of  trust  to  one  W.  Hanks,  by  which  deed  he 
conveyed  to  the  said  Hanks,  his  dwelling  house  and  two 
lots  in  the  town  of  Pittsborough  to  secure  the  payment  of  the 
two  aforesaid  bonds.  On  the  19th  of  November,  1842, 
Hanks  sold  the  house  and  lots  at  public  sale  to  the  highest 
bidder,  when  the  defendant,  being  the  last  and  highest  bid- 
der at  the  sum  of  four  hundred  dollars,  became  the  purchas- 
er. This  witness  further  stated  that  previous  to  the  19th 
of  November,  1842,  he  had  executed  two  other  bonds  to  the 
defendant  for  borrowed  money,  one  bond  for  one  hunbred 
and  thirty  dollars  and  the  other  for  seventy  seven  dollars, 
and  executed  a  second  deed  of  trust  to  secure  the  payment  of 
the  two  last  mentioned  bonds ;  that  the  said  Hanks  was  also 
the  trustee  in  this  second  deed,  and  that  the  sale  made  on  the 
19th  of  November,  1842,  as  above  mentioned,  was  imder 
both  deeds.  This  witness  further  stated,  that,  pn  the  said 
19th  November,  4842,  after  the  sale,  the  defendant  delivered 
to  him  the  same  bonds  aforesaid  cind  executed  to  him  a  re- 
ceipt, as  follows,  "Reed,  of  H.  H.  Yeargain  in  full  of  the 
amoimt  due  me  on  account  of  two  deeds  of  trust  made  to  W. 
Hanks  to  secure  me  by  said  Yeargain,  this  19th  of  Novem- 
ber 1842,  William  Bland."  The  witness  further  stated,  that 
he  did  not  pay  the  said  Bland  any  money  or  other  thing  of 
value,  at  the  time  the  above  receipt  was  given  or  at  any  oth- 
er time,  in  discharge  of  any  ol  the  aforesaid  bonds.  The 
plaintiff  then  examined  W.  Hanks,  the  trustee,  who  stated 
that  he  sold  the  house  and  lots  imder  the  two  deeds  of  trust 
aforesaid ;  that  the  sale  was  public  and  fair  as  far  as  he  knew; 
that  the  defendant  became  the  last  and  highest  bidder  for 
the  sum  of  four  hundred  dollars;  that  four  hundred  dollars 
was  a  fair  price  for  the  house  and  lots  in  November,  1842, 
and  that  the  bonds  were  delivered  up  to  Yeargain,  and,  by 
the  consent  or  direction  of  Bland,  satisfaction  was  entered  on 
the  deeds  of  trust.    This  witness  was  then  asked  by  the 
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iunc,  1844  plaintiff,  if  he  had  executed  a  deed  conveying  the  house  and 
Biedman  ^^^  ^^  ^^®  purchaser,  William  Bland.     This  question  was 
V       objected  to  by  the  defendant,  because  the  deed  was  not  pro- 
^  '    duced  by  the  plaintiff,  and  no  notice  had  been  served  on  the 
defendant  to  produce  it    The  Court  sustained  the  objection 
and  rejected  the  evidence.    This  witness  further  stated,  that 
in  Febuary,  1839,  the  house  and  lots  were  worth  eight  hun- 
dred dollars.    The  witness  Yeargain  further  stated,  that, 
some  few  months  before  the  sale,  he  otkied  the  house  and 
lots  to  Bland  at  eight  hundred  doUars ;  that  Bland  refused^ 
to  give  that  sum,  but  offered  the  witness  seven  hundred  dol- 
lars, which  the  witness  refused  to  take. 

The  Court  charged  the  jury,  that,  to  entitle  the  plaintiff  to 
recover,  he  must  prove  that  some  part  of  the  usurious  inter- 
est had  been  received  by  the  ddendant;  that  it  was  proper 
for  them  to  take  into  consideration  the  receipt,  in  connection 
with  the  evidence  of  the  witnesses,  and  if  they  believed  the 
witnesses,  and  collected  from  the  whole  of  tfie  testimony, 
that^usurious  interest  had  been  received  l>y  the  defendant, 
the  plaintiff  was  entitled  to  recover.  The  Court  further  sta- 
ted, it  was  ^necessary  for  the  plaintiff  to  prove,  that  Hanks, 
had  conveyed  the  house  and  lots  to  Bland  by  deed,  before 
the  title  would  vest  in  Bland,  and  if  they  believed  from  the 
testimony,  that  the  Tegaf^titte  was  still  in  Hanks,  and  that 
Bland  had  received  nothing  in  any  other  way,  the  plaintiff 
was  not  entitled  to  recover. 

The  jury  found  a  verdict  for  the  defendant,  and  judgment 
being  rendered  accordingly,  the  plaintiff  appealed. 

George  W.  Haywood^  for  the  plaintiff,  contended  in  sub- 
stance, that  the  defendant  had  by  the  deed  of  trust  and  the 
sale  under  it,  acquired  more  tlian  enough  or  quite  enough 
to  discharge  his  debt  and  the  usurious  interest;  that  by  his  ac> 
ceptance  of  the  property  in  February,  1839,  as  security,  he 
had  taken  it  at  its  valuation  at  that  time  and  should  be 
bound  by  that  valuation  at  its  subsequent  sale — and  he  quo- 
ted as  authorities,    Maddox  qui  tarn  v  Hammett,  7  Term. 
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Rep.  180,    Cro.  Eliz.  20.    Note  1st  Farrall  v  Shaw,  1  June,  i844 
Saund.  Rep.  395.  1  Starkie's  Evid.  356.  Dowell  v  Vannoy,  gteamaiT 

3  Dev.  43.  y 

Bland. 

J.  fir.  Haughion,  for  the  defendant,  insisted,  that  no  usu- 
rious interest,  had  been  received  by  the  defendant — ^that  the 
property  by  the  deed  in  trust  was  a  mere  security  for  the  debt 
until  its  sale  by  the  trustee  in  November,  1842,  when  the  ti- 
tle was  purchased  by  the  defendant  for  $400,  being  less  than 
the  principal  of  his  debt — ^2dly,  that,  if  the  receipt  of  usuri- 
ous interest  was  consummated  by  the  execution  of  the  deed 
of  tnist  in  February,  1839,  the  plaintiflF  could  not  recover  be- 
cause he  had  not  brought  his  suit  within  three  years  from 
that  time.  Dowell  v  Vannoy,  3  Dev.  49.  3dly,  that  the 
usurious  interest,  not  having  been  received  in  actual  money, 
must  at  least  have  been  received  in  money's  worth,  5  Dane, 
p.  333,  334.  Wright  v  McOiUong,  2  Dev.  &  Bat.  474— 
and  the  defendant  received  nothing  by  the  conveyance  of  the 
house  and  lots,  under  the  deed  of  trust,  because  the  deed  of 
trust  was  infected  with  usury,  and  therefore  no  title  pass- 
ed.   Shober  v  Hauser,  4  Dev.  &  Bat.  91. 

Nash,  J.  Several  questions  of  law  werie  made  during 
the  trial,  and  several  objections  taken  to  the  Judge's  charge. 
We  do  not  deem  it  necessary  to  notice  any  of  them ;  for,  if 
his' Honor  did  commit  an  error  in  his  directions  to  the  jury, 
it  would  do  the  plaintiff  no  good  to  grant  him  a  new  trial. 
•  Upon  the  case,  as  it  appears  before  us,  it  is  obvious  he  cannot 
recover.  The  simple  statement  is,  that  the  defendant  loaned 
to  Yeargain  at  different  times  $482,  upon  which  large  usuri- 
ous interest  was  reserved,  but  that  he  has  actually  received  no 
more  than  $400  in  return.  So  far  from  exacting  Usurious 
interest,  he  has  not  got  back  that  which  by  law  he  might 
have*  received,  which  was  the  actual  sum  loaned  with  six 
per  cent,  interest  on  it.  He  has  not,  therefore,  according  to 
Uie  case,  taken  one  cent  of  usurious  interest,  and  of  course 
has  not  incurred  the  penalty  of  the  law.  The  plaintiff's 
right  to  a  recovery  has,  before  us,  been  placed  on  the  groimd, 
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June  1844  that,  as  the  house  and  lot  were,  at  the  time  they  were  con- 
Stedman  ^^Y^  *^  Hanks,  worth  $800 — which  is  more  than  the  sum 
V  loaned  with  legal  interest — the  defendant  has  incurred  the 
'  penalty  designated  by  the  act  of  the  General  Assembly,  by 
taking  the  house  and  lot  in  discharge  of  the  bonds.  We  do 
not  think  so.  The  bonds,  which  were  given,  as  well  as  the 
conveyances,  could  have  been  avoided  for  the  usury,  if  suits 
had  been  brought  to  enforce  them,  as  they  were  but  securi- 
ties for  the  money  loaned.  But  this  is  an  action  to  recover 
the  penalty,  inflicted  by  statute,  for  making  an  usiurious  loan, 
which  is  double  the  amount  of  the  money  loaned — ^and,  be- 
fore the  defendant  can  be  subjected  to  this  heavy  penalty,  it 
must  not  only  be  shewn  that  the  loan  was  usiurious,  but 
that  the  defendant  has  received  the  usurious  interest  or  some 
portion  of  it.  And  if  in  this  case  the  house  and  lot  were 
worth  at  the  time  $800,  and  had  by  Yeargain,  the  borrower, 
been  conveyed  to  the  defendant,  in  payment  of  thee  bonds  so 
given  by  him,  and  by  the  defendant  so  received,  it  would 
clearly  have  been  usurious  and  the  penalty  incurred ;  for,  in 
order  to  complete  the  usury,  it  is  not  necessary  the  usurious 
interest  should  have  been  received  in  money— if  received  in 
property  it  is  sufficient — the  law  looking  to  the  substance, 
and  not  to  the  form,  of  the  transaction.  That  is  not  the  case 
here.  The  house  and  lot  are  conveyed  to  Hanks,  not  that 
he  shall  convey  them  to  the  defendant,  but  that  he  shall  sell 
them  and  with  the  proceeds  pay  the  debt  due  the  defendant. 
The  trustee,  after  due  notice,  sells  the  property  at  public 
auction,  and  the  defendant  becomes  the  purchaser  for  the 
sum  of  $400— a  sum  the  full  value  of  the  property  and  less 
than  the  moneys  loaned — and  the  bonds  are  given  up  and 
the  deeds  satisfied.  It  may  be  that  Yeargain  has  been  in- 
jured by  the  deterioration  of  his  property — ^but  the  loss  to 
the  borrower  is  not  the  only  criterion  by  which  to  judge 
whether  a  transaction  is  usurious.  Ehringhaus  v  Ford, 
3  Ired.  528.  If  a  third  person  had  purchased  the  house  and 
lot  at  the  sale,  for  the  price  the  defendant  bid  for  them,  the 
loss  to  Yeargain  would  have  been  precisely  the  same  ;  yet 
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no  one  could  imagine,  for  a  moment,  that,  upon  trustee's  pay-  June  i844 
ing  over  that  money  to  the  defendant  and  his  surrendering  "^J^^^^ — 
the  bonds,  he  would  have  incurred  the  penalty  of  the  law.        "*** 
How  is  the  principle  varied  by  the  defendant's  purchasing  ?      ®^"^ 

However  contaminated  the  contract  was,  and  unquestiona- 
bly, according  to  the  statement  of  the  case,  it  was  usurious, 
we  are  of  opinion  that  it  does  not  appear,  that  the  defendant 
has  received  the  usurious  interest  reserved  or  any  portion  of 
it,  and  that  he  has  not  incurred  the  penalty  of  the  law. 

Per  Curiam,  Judgment  affirmed. 


WILLIAM  W,  VASS,  ADMOR.    OF   N.  N.  SOLTHALL  vm.  MARY 
80VTHALL. 

A  gold  watch,  worth  one  hundre4  dolUn.  the  gift  of  t  hunhand  to  hii  wife, 
cannot  in  oar  country  be  considered  as  among  the  paraphernalia  of  the 
wife,  when  the  husband  at  the  time  of  the  gift  was  a  man  of  limited  means 
or  small  property,  and  aAerwards  died  insolvent 

What  shall  be  considered  as  paraphernalia  of  the  wife  is  a  question  for  the 
Ceurt,  bat  quere,  whether  a  Court  of  Law  can  take  notice  of  it  at  alt  ? 

Appeal  from  the  Superior  Court  of  l.aw  of  Granville 
County,  at  Spring  Term,  1844,  his  Honor  Judge  Dick  pre- 
siding. 

This  was  an  action  of  trover  for  a  gold  watch.  The  evi- 
dence was  as  follows:  The  defendant  was  the  widow  of  the 
plaintiflPs  intestate  N.  N.  Southall.  It  was  in  proof  that  the 
said  N.  N.  Southall  was  an  innkeeper  in  the  town  of  Hen- 
derson ;  that  his  circumstances  were  limited,  but  he  was  in 
good  credit,  until  shortly  before  his  death ;  and  that  he  did 
not  leave  property  sufficient  to  pay  his  debts.  It  was  also  in 
proof  that  the  watch,  which  is  the  subject  of  this  suit,  and 
which  was  proved  to  be  worth  about  one  hundred  dollars, 
was  what  is  called  a  gentleman's  watch,  that  it  was  purchas- 
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lone,  1844^  Yjy,  jj  jj  Southall  some  three  or  four  years  before  his 
\tm  death,  and  that  it  was  generally  worn  by  the  defendant,  but 
thaU  *^  ^^  occasionally  worn  by  her  husband.  There  was  no 
eridence  of  an  express  gift  to  the  def^dant ;  but  it  was 
proved  the  defendant  had  said  at  one  time,  in  the  presence 
of  her  husband,  that  he  had  given  her  the  watch,  and  that, 
at  another  time,  the  defendant  said  she  had  lent  her  husband 
one  hundred  dollars  and  hdd  the  watch  in  payment  of  the 
loan.  It  was  proven  that  the  defendant  had  possession  of 
the  watch — that  a  demand  was  made  by  the  plaintiff  before 
the  action  was  brought,  and  the  defendant  refused  to  surren- 
der it. 

His  Honor  charged  the  jury,  that  even  if  they  should  be 
of  opinion  that  the  plaintiff's  intestate  had  made  a  gift  of  the 
watch  to  the  defendant,  he  being  insolvent  at  the  time  of  his 
death,  the  plaintiff  was  entitled  to  recover. 

The  jury  found  a  verdict  for  the  plaintiff,  and  judgment 
being  rendered  accordingly,  the  defendant  appealed. 

No  coimsel  in  this  Court  for  the  plaintiff. 

E.  G.  Eeade  and  Iredell  for  the  defendant,  contended  that 
the  watch  was  a  part  of  the  wife's  faraphernalia  and  that 
she  was  entitled  to  retain  it  against  the  administrator  of  the 
husband,  though  the  latter  was  insolvent  at  liis  death,  and 
cited  2  Blac.  Com.  435—436. 

Daaiel,  J.  The  articles,  comprised  under  the  term para- 
phernaliay  include  such  apparel  and  ornaments  of  the  wife, 
as  are  suitable  to  her  condition  in  life,  2  Blac.  Com.  436.  What 
are  to  be  so  considered,  is  a  question  to  be  decided  by  the 
Court,  and  will  depend  upon  the  station  and  fortune  of  the 
parties.  2  Roper  on  Hus.  &  Wife,  141.  The  Judge  told 
the  jury,  that,  even  if  they  were  of  opinion,  that  the  plain- 
tiff's intestate  had  made  a  gift  of  the  watch  to  defendant,  he 
being  insolvent  at  the  time  of  his  death,  the  plaintiff  was  en- 
titled to  recover.  Without  going  into  the  question,  whether 
a  Court  of  Law  now  takes  any  notice  of  paraphemaliu, 
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we  mnst  however  concur  with  his  Honor  and  say,  that  the^^on**  i^ 
watch  in  controversy  was  not  paraphernalia,  under  the  cir-  "^  " 
cumstances  the  husband  was  in  at  the  first  time  he  permitt-  ^  t^ 
ed  his  wife  to  use  the  said  watch,  and  afterwards  up  to  the 
time  of  his  death.  The  case  states  that  the  husband  was  al- 
ways a  man  of  limited  means,  which  we  must  undersand  a 
man  of  but  little  property ;  and  his  estate  was  found  to  be 
insolvent  at  his  death.  Such  a  watch  could  not  be  consid- 
ered suitable  to  the  wife  of  a  man  in  such  circumstances  in 
our  state  of  society. 

Per  Curiam,  judgment  afiirmed. 


THE  STATE  ct.  WlLLIAff  A.  1.  POLLOK. 

V^hevB  a  gate  has  b6en  unlawfully  erected  acroas  a  public  road,  and  the  pro- 
prietor of  the  land  through  wUeh  the  road  panea  and  on  which  the  gate 
haa  bmn  plaeed*  afterwaida  aella  the  land  to  A.,  who  never  actually  entered 
into  the  land  but.  leaeed  it  to  othen,  who  kept  Op  the  gate,  A.  ia  Dotindiet»- 
ble  lor  the  continuance  of  the  mnaanoe. 

Appeal  from  the  Sifperior  Court  of  Law  of  Onslow 
County  at  the  Spring  Term,  1844^  his  Honor  Judge  MaKl v 
presiding. 

The  defendant  was  indicted  for  obstructing  a  public  road 
by  erecting  and  keeping  across  it  a  gate,  without  a  licence 
from  the  County  Court.  On  not  guilty  pleaded,  the  jury 
found  a  special  verdict :  That  a  former  owner  of  the  land^ 
through  which  the  road  passes,  erected  the  gate  in  qestion ; 
that,  four  years  before  the  bill  was  fotind,  that  person  sold 
and  conveyed  the  land  to  the  defendant,  with  the  gate  then 
standing ;  that  the  defendant  did  not  at  any  time  actually  en^ 
ter  into  the  land,  but  that  he  leased  the  same  to  other  persons'^ 
who  entered  and  have  occupied  the  land  ever  since  as  the 
tenants  of  the  defendant,  and  have  kept  up  the  gate  up  to 
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June.  1844  the  finding  of  the  bill ;  and  that  no  licence  was  e?er  giv^i 
g^j^     by  the  County  Court  to  any  person  to  erect  the  gate. 

▼  On  this  verdict  judgment  was  given  for  the  defendant,  and 

Pollok.    ^j^^  Solicitor  for  the  State  appealed. 

Attorney  General  for  the  State. 

No  counsel  for  the  defendant  in  this  Court. 

RtPFiN,  C.  J.  The  person,  who  erected  the  gate  and 
those  who  have  kept  it  up  and  used  it,  are  guilty  of  the  of- 
fence charged  in  the  indictment.  But  the  defendant  is  not 
responsible  for  their  acts,  in  which  he  had  no  participation 
by  aiding  in  or  procuring  them  to  be  done.  Any  person  might 
abate  the  nuisance  erected  on  the  defendant's  land  ;  but  he, 
merely  as  owner,  is  not  more  under  an  obligation  to  do  so, 
than  any  other  citizen.  If  one  cut  a  tree  across  the  road  on 
another's  land,  the  owner  of  the  land  is  uot  obliged  to  re- 
move it,  but  the  overseer  of  the  road.  The  tenants,  who  use 
the  gate  by  keeping  it  closed  and  impeding  the  travel,  are, 
no  doubt,  guilty.  But  a  landlord  is  not  answerable  criffit- 
naliier  for  nuisances  erected  or  continued  by  the  lessee.  To 
make  one  guilty  of  a  crime,  some  personal  agency  or  delin- 
quency of  his  own  is  requisite. 

Per  Curiam,  Judgment  affirmed. 
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STATE  vs.  WILLIAM  A.  J.  POLLOK  ic  WHITE  HUMPHRIES. 

In  an  indictment  at  common  law  for  a  forcible  entry,  it  is  sufiieieijt  to  prove  June,  1644 
that  the  defendant  entered  with  such  force  and  yioience  as  to  exceed  a  bare  "" 

trespass. 

Where  a  party,  entering  on  land  in  poesesmon  of  anothai,  either  by  his  beha* 
vior  or  speech,  gives  those,  who  are  in  possession,  just  ciiuse  to^  fear,  that  ha 
will  do  them  some  bodily  harm  if  they  do  not  give  way  to  him,  his  entiy  is 
esteemed  forcible,  whether  he  cause  the  terror,  by  carrying  with  him  such 
an  unusual  number  of  attendants  or  by  arming  himself  in  such  a  manner  as 
plainly  to  intimate  a  design  to  back  bis  pretensions  by  force,  or  by  actually 
threatening  to  kill,  maim  or  beat  those,  who  continue  in  possession,  or  by 
making  use  of  expressions,  plainly  implyinga  purpose  of  using  force  against 
those  who  make  resistance. 

Appeal  from  the  Superior  Court  of  Law  of  Onslow 
County  at  the  Spring  Ternii  1844,  his  Honor  Judge  Manly 
presiding. 

This  was  an  indictment  for  a  forcible  trespass  at  common 
law.  It  appeared  on  the  trial,  that  the  land,  on  which  the 
forcible  trespass  was  alleged  to  be  committed,  had  been  in 
dispute  between  the  prosecutor,  Watson,  and  the  father  of 
the  defendant  for  some  years  ;  that  their  lands  adjoined  each 
other,  that  it  was  finally  referred  to  arbitrators  to  decide  be- 
tween them,  and  that  these  arbitrators  decided  the  question 
in  favor  of  Watson,  the  prosecutor ;  that  this  award  was 
made  under  an  order  of  Court,  and  before  it  was  returned  to 
Court,  the  alleged  trespass  took  place ;  that  the  order  for  the 
arbitration  was  made  at  March  Term,  1841,  of  Onslow  Su- 
perior Court  and  the  award  made  at  the  following  Spring 
Term,  to  wit,  1842,  when  it  was  confirmed.  It  also  appear- 
ed in  evidence  that  the  father  of  the  defendant,  Pollok,  had 
possession  of  the  locus  in  quo  in  1841,  and  some  years  pre- 
vious,  by  cultivating  the  pine  trees  for  turpentine;  but  that, 
after  the  award  was  made  and  before  it  was  returned  to 
Court  or  made  a  judgment  thereof,  Watson,  the  prosecutor,  ■ 
with  his  son  and  a  slave,  in  the  month  of  March,  1S42.  the 
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Jane  1844  regular  period  for  beginning  the  annual  work  of  getting  tur- 

State  "^  pontine,  proceeded  to  cultivate  the  trees  by  chopping  them, 

▼       &c.,  as  the  defendant's  father  had  done  the  year  before ;  that 

PoUolc  « 

they  had  continued  to  do  so  unmolested  by  the  defendants 
or  either  of  them,  and  were  beginning  the  work  of  the  sec- 
ond week,  the  son  and  slave  being  on  the  premises,  when 
the  two  defendants,  with  five  or  six  negro  men,  also  went 
on  the  ground,  and  the  slaves  were  ordered  by  PoUds  to  go 
to  chipping.  Watson  forbade  the  slaves,  upon  which  a  dis- 
pute arose  as  to  their  respect  ive  rights  to  the  land;  in  the  course 
of  which  the  defendant  PoUok,  stated  that  he  knew  the  ar- 
bitrators had  given  the  land  to  Watson,  but  that  he  intended 
to  keep  it,  and  would  work  the  trees  at  the  risk  of  his  life. 
He  further  stated,  that  if  Watson  would  chip  the  trees,  he 
would  dip  them,  After  some  further  angry  words,  the  de- 
fendant, Pollok,  advanced  upon  Watson,  rolling  up  his 
sleeves,  and  saying,  he  would  whip  him  and  his  father  too, 
when  the  defendant  Humphrey  interposed  and  told  Pollok 
not  to  fight,  It  further  appeared,  that  the  defendants,  Pollok 
aiid  Humphrey,  were  both  informed  of  the  fact,  t^iat  Watson's 
.  hands  were  on  the  land,  working  the  trees,  and  they  had 
some  conversation  relative  to  the  propriety  of  arming  them- 
selves, before  they  should  go  there.  Watson  and  his  slave 
went  off  and  abuidoned  the  land  to  Pollok,  who  has  con- 
tinued to  work  the  trees  since,  The  slave  left  while  the 
dispute  was  going  on  and  Watson  soon  af  t^. 

The  defendant's  counsel  contended  that  Watson,  the  pros- 
ecutor, never  had  such  a  possession  of  the  premises,  as  could 
be  violated  by  a  forcible  entry,  because,  Ist,  his  interference 
was  for  too  short  a  time;  2dly,  it  was  an  unlawful  posses- 
sion ;  3dly,  the  possession  had  not  he&x  yielded  up  to  Wat- 
son,  the  prosecutor ;  4thly,  that,  supposing  the  possession  in 
iVatson  to  be  complete,  there  was  no  evidence,  that  he  had 
been  forcibly  entered  updn  or  ejeeted ;  that  thefe  should  be 
^ome  actual  breach  of  the  peace. 

The  Court  charged  the  jury,  that  before  the  defendants  or 
Ipilher  of  them  could  be  legally  convicted,  under  the  indict- 
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ment,  the  jury  should  be  satisfied  upon  two  points;  1st,  that  J«n«  ^844. 
the  prosecutor,  Watson,  had  by  himself  or  his  servants  the  g^^^ 
actual  possession  of  the  premises  in  dispute ;  2dly,  that  the  « 
defendants  entered  upon  him  and  put  him  out  by  force.  In 
respect  to  the  first  point,  the  jury  were  instructed,  that  it  was 
not  necessary  this  actual  possession  should  be  continued  for 
any  length  of  time ;  it  was  sufficient  if  Ihe  possession  had 
been  discontinued  by  PoUok,  and  there  was  an  actual  entry 
upon  and  occupation  by  Watson  of  the  premises  in  the  man- 
ner described.  Nor  was  it  necessary  that  this  possession 
should  be  a  lawful  one,  in  any  other  sense  than  that  it 
should  be  peaceably  enjoyed  by  Watson.  Nor  was  it  be- 
lieved to  be  essential  that  PpUok  should  have  yielded  up 
his  possession,  provided  the  jury  should  find  it  was  put  an 
end  to  in  any  way.  The  true  question  was,  not  who  had 
the  best  right  to  possess,  but  who  had  the  actual  possession 
— the  possessio  pedis  of  the  law.  Upon  the  second  point 
the  Court  informed  the  jury,  that  it  was  not  always  easy  to 
define  the  precise  degree  of  force  necessary  to  constitute  a 
forcible  trespass.  It  was  believed,  however,  to  be  unneces- 
sary to  go  to  the  extent .  of  shewing  an  actual  personal  vio- 
lence. If  there  was  such  a  shew  of  force,  as  to  create  a  rea^ 
sonable  apprehension  in  the  minds  of  the  adversary  party, 
that  they  must  yield  in  order  to  avoid  a  breach  of  the  peace, 
and  they  did  yield  without  proceeding  to  that  extremity,  it 
would  nevertheless  be  a  yielding  upon  force ;  such  a  force 
as  would  constitute  it  a  forcible  trespass.  But  if  he  yielded, 
not  in  consequence  of  such  necessity,  but  because  of  an  appre- 
hension, that  he  might  not  be  able  to  gather  the  result  of  his 
work,  or  such  a  contest  would  be  unprofitable  or  vexatious, 
or  for  any  reason  other  than  the  apprehension  above  designa- 
ted, the  defendants  would  not  be  guilty  of  the  force  necessa- 
ry to  give  their  acts  a  criminal  character,  and  they  should  be 
acquitt^.  The  jury  were  Cold  they  might  acquit  one  or 
both,  according  to  the  view  they  might  take  of  the  testimo* 
ny.  There  was  no  question  as  to  whether  the  occupation 
o(  land,  by  working  the  turpentine  trees  thereon,  be  a  pos- 
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June,  1844  session.    It  was  conceded  on  both  sides  that  it  was. 

""^^  The  jury  found  the  defendant  PoUok  guilty  and  Hum- 
phrey not  guilty — And,  judgment  having  been  rendered  a- 
gainst  PoUok  according  to  the  verdict,  he  appealed  to  the 
Supreme  Court. 

•Attorney  General  for  the  State. 

John  H.  Bryan  &  James  W.  Bryan  for  the  defendant. 

Daniel,  J.  This  is  an  indictment  at  common  law  for  a 
forcible  entry.  Firsts  the  defendant  coptended,  that  the 
prosecutor  never  had  such  a  possession  of  the  locus  in  quOj 
as  could  be  violated  by  a  forcible  entry.  The  defendant's 
father  (under  whom  we  must  take  it  he  acted)  was  in  the 
year  1841  in  the  quiet  possession  of  this  land,  and  cultiva- 
ted the  pine  trees  thereon  in  extracting  turpentine  from  them. 
A  dispute  as  to  the  title  or  boundary  of  this  land  having  a- 
risen  between  the  prosecutor  and  the  defendant's  father,  they 
submitted  it  by  rule  of  Court  to  arbitration.  The  arbitrators 
awarded  the  land  to  tlie  prosecutor,  but,  before  the  award 
was  returned  into  Court,  to  wit,  in  the  month  of  March, 
1842,  the  usual  period  for  the  beginning  of  the  annual  work 
of  getting  turpentine,  the  prosecutor,  with  his  hands,  entered 
on  the  said  land  and  proceeded  to  cultivate  the  trees  by  chip- 
ping, &c.  as  the  defendant's  father  had  done  before.  The 
prosecutor  and  his  hands  had  continued  to  do  so,  for  a  week, 
unmolested,  and  were  beginning  the  work  of  the  second , 
week,  with  another  white  man  and  six  slaves,  when  tlie  de- 
fendant came  with  force  and  expelled  them.  The  defendant 
at  the  time  said,  that  he  knew  the  arbitrators  had  given  the. 
land  to  the  prosecutor,  but  that  be  inlended  to  keep  the  land 
and  would  work  the  trees  at  the  risk  of  his  life.  The  Court 
charged  the  jury,  that,  if  PoUok's  possession  had  been  put 
aji  end  to  in  any  way,  and  the  prosecutor  had  actually  enter- 
ed upon  and  occupied  the  premises  in  the  manner  described, 
it  was  a  sufficient  possession  for  tlie  purpose  of  this  indict- 
ment ;  and  that  it  was  not  necessary  the  prosecutor  should 
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shew,  that  his  possession  was  held  under  title  in  any  other  Jan«  1^44 
sense,  than  that  it  was  peaceably  held  and  enjoyed  by  him,    ^^^^ 
at  the  time  the  forcible  act  was  done  by  the  defendant.    We       ▼ 
do  not  see  any  error  in  this  charge.    At  common  law,  it  is 
sufficient  to  prove  that  the  prosecutor  was  possessed  of  the 
land,  and  that  the  defendant  entered  with  such  force  and  vio- 
lence, as  to  exceed  a  bare  trespass.     WilsoTi^s  case,  8  Term 
Rep.  357.    Ros.  on  Evid.  374. 

Secondly,  the  Ck)urt  charged  the  jury,  that  personal  vio- 
lence was  not  necessary  to  constitute  the  offence ;  that,  if 
there  was  such  a  shew  of  force,  as  to  create  a  reasonable  ap- 
prehension in  the  adversary  that  he  must  yield  to  avoid  a 
breach  of  the  peace,  and  he  does  so  yield,  it  would  be  a  yiel- 
ding upon  force,  and  such  as  would  constitute  it  a  forcible 
trespass.  We  do  not  see  any  error  in  this  part  of  the  charge 
of  his  Honor.  The  defendant  contended,  that  the  offence 
was  not  complete,  until  some  actual  breach  of  the  peace  had 
been  committed.  But  the  law  is,  where  the  party,  either  by 
his  behaviour  or  speech,  at  the  time  of  his  entry,  gives  those, 
who  are  in  possession,  just  cause  to  fear,  that  he  will  do  them 
some  bodily  harm,  if  they  do  not  give  way  to  him,,  his  entry 
is  esteemed  forcible ;  whether  he  cause  the  terror,  by  taking 
with  him  such  an  unusual  number  of  servants,  or  by  arm- 
ing himself  in  such  a  manner  ^  plainly  to  indicate  a 
design  to  back  his  pretensions  by  force,  or  by  actually 
threatening  to  kill,  maim  or  beat  those  who  continue  in  pos- 
session, or  by  making  use  of  expressions,  which  plainly  im- 
ply a  purpose  of  using  force  against  those  who  make  resis- 
tance. Haw.  P.  C.  b.  1,  ch.  64,  sec.  27.  Roscoe  on  Evid. 
377. 

Per  Curiam,  Ordered  that  this  opinion  be  certified  to 
the  Superior  Court  of  Onslow,,  that  it  may 
proceed  to  judgment  accordingly. 
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TURNER  BYNUM  v$.  JOHN  CARTER. 

Jane,  1844  The  oocapfttion  of  i>bie  land,  by  annually  mdung  turpentine  on  it,  ie  goch  an 
~  actual  poaeesBion,  aa  will  oust  a  conatnictive  posaesaion  by  one,  claiming 
merely  under  a  superior  paper  title. 

Where  the  extent  of  a  wrong-doer**  poaeeasion  is  ao  limited  aa  to  afford  a  fair 
presumption,  that  the  party  mistook  his  boundaries,  or  did  not  intend  to  aet 
up  a  claim  within  the  deed  of  the  other  party;  it  would  be  a  proper  ground 
for  saying,  that  he  had  not  the  possession,  or  diat  it  waa  not  tdverae.  Bat 
it  is  otherwise,  whefe  the  poasession  waa  wilful,  open  and  notorioua. 

The  entiy  of  an  owner  upon  a  treapasaer  will  enable  the  former  to  maintain 
trespass;  but  it  must  be  an  entry  for  the  purpose  of  taking  possession,  which 
may  be  evinced  by  acts  of  ownership  on  the  land  as  ploughing  it  or  the  like, 
or  by  a  formal  declaration  of  the  intention  accompanying  the  entry. 

But  although  such  entry  be  made,  yet  if  the  wrong  doer  continue  hia  poaaaa- 
aion,  the  deed  of  the  owner,  not  being  made  0B.the  land  and  aucfa  advene 
possession  continuing,  is  not  valid  to  paaa  a  title  to  the  land. 

The  cases  of  Carbon  v  Burnett,  1  Dev.  dc  Bat.  546,  Green  v  Barman^  4 
Dev,  168,  and  Carr  v  Carr,  4  Dev.  &  Bat.  179,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Edgcomb 
County,  at  Spring  Term,  1844^  his  Honor  Judge  Pearson 
presiding. 

This  was  an  action  of  trespass  quart  elausum  fregU^ 
commenced  in  May,  1841.  The  loeus  in  quo  is  a  slip  of 
land,  about  half  a  mile  long  and  from  100  to  150  yards  wide, 
containing  about  26  acres.  The  plaintiff  shewed  the  title 
to  be  in  Susan  Hines  on  the  first  of  September,  1840,  as  a 
part  of  a  large  tract,  containing  about  200  acres,  which  she 
sold  and  conveyed  to  the  plaintiff  by  deed,  bearing  date  the 
1st  September,  1840,  and  containing  a  general  warranty, 
"  except  as  to  a  small  part  claimed  by  Carter/'  the  defendant 
Miss  Hines  was  an  infant  until  a  short  time  before  her  sale 
to  the  plaintiff;  and  Richard  Hines  was  her  father  and  guar- 
dian, and  kept  a  tenant  on  the  land  from  1828  to  the  date  of 
the  deed,  but  the  tenant  occupied  the  upper  part  of  the  tract 
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and  had  no  actual  possession  of  any  part  of  the  26  acres.  J""®  ^^^ 
The  pleas  were  not  guilty  and  liberum  tenementum.    On  g     ^^ 
the  trial  the  defendant  shewed  a  patent  to  one  Ellis,  issued       ▼ 
in  1822,  for  57i  acres  of  land  and  including  the  slip  of  26   ^"^' 
acres ;  and  shewed  further  that  in  1834  Ellis  placed  a  ten- 
ant on  his  tract,  who  lived  on  a  part  of  the  tract  without  the 
limits  of  the  26  acres  in  dispute;  but  who,  in  that  year,  box- 
ed all  the  pine  trees  suitable  for  making  turpentine,  as  well 
within  the  disputed  part  as  on  the  residue  of  the  tract,  and 
continued  to  cultivate  the  trees,  in  the  usual  way  of  making 
turpentine,  regularly,  every  year  up  to  the  year,  1839,  inclu- 
sive :  And  that  in  January,  1840,  Ellis  sold  and  conveyed  to 
the  defendant,  who  entered  upon  the  lands  and  cultivated 
the  same  trees  during  the  years  1840  and  1841.    It  appeared 
in  evidence,  that  the  process  of  making  turpentine  is,  after  the 
boxes  are  cut,  to  begin  operations  about  the  1st  of  April,  and 
chip  the  trees  so  as  to  allow  the  gum  to  exude  and  run  into 
the  boxes  below,  and  every  eight  or  ten  days,  after  chipping 
particular  trees,  to  dip  the  turpentine  collected  in  the  boxes 
and  chip  the  trees  afresh.    This  continues  imtil  about  the 
1st  of  October,  when  the  gum  ceases  to  flow,  and  that, 
which  has  become  hard  on  the  trees  during  the  summer,  is 
scraped  down;  which  terminates  the  cultivation  for  that 
year.    The  trees  then  stand  until  the  next  Spring,  when  the 
process  is  renewed ;  and  so  from  year  to  year  until  the  trees 
become  exhausted,  which  may  be,  according  to  the  industry 
with  whidx  the  business  of  chipping  is  plied,  from  five  or 
six  to  ten  years.    No  fencing  or  inclosure  around  the  land 
18  required.    The  slip  of  26  acres  consists  of  about  ten  acres 
of  old  field,  grown  up  in  yoimg  pines,  and  the  residue  of 
swamp,  excepting  a  few  spots  on  which  the  original  growth 
of  pines,  fit  for  turpentine,  stood^  amounting  to  some  thirty 
or  forty  or  more.    The  focus  in  quo  is  situate  on  the  edge 
of  the  swamp,  and  no  road  passed  within  sight  of  it.  In  Au- 
gust, 1840,  Mr.  Hines,  at  the  request  of  his  daughter,  being 
in  treaty  for  the  sale  of  the  land  to  the  plaintiff,  went  on  the 
disputed  land,  and  found  the  defendant  there  tending  the 


Carter. 


31Z  IN  THE  SUPREME  COURT 

June,  1844  trees  and  making  turpentine,  and  told  him  he  must  quit  tres- 
g  ^^^~  passing  on  the  land  or  he  would  be  sued.  To  that  the  de- 
▼  fendant  made  no  answer,  but  continued  his  operations,  ma- 
king two  barrels  of  turpentine  that  year  on  this  piece  of  land, 
and  also  renewing  the  business  and  carrying  it  on  the  next 
year,  1841.  The  deed  from  Miss  Hines  to  the  plaintiff  was 
not  executed  on  the  land. 

The  defendant's  coimsel  insisted  that  the  plaintiff  could 
not  recover,  because  the  defendant  was  in  the  actual  adverse 
possession  at  the  time  the  deed  was  executed  to  the  plaintiff, 
and  that  the  plaintiff  never  had  such  a  possession  as  enabled 
him  to  maintain  trespass.  The  plaintiff's  counsel  insisted  that, 
there  being  no  house  nor  enclosure  of  the  defendant,  the  fact  of 
his  attending  the  turpentine  trees  did  not  amount  to  a  continuing 
possession,  but  constituted  so  many  distinct  trespasses  every 
time  he  went  on  the  land,  and  as  Miss  Hines  had  a  tenant 
on  a  part  of  the  tract  and  had  title,  this  gave  her  in  law  the 
possession  of  the  whole :  and,  supposing  that,  when  the  de- 
fendant went  on  her  land,  this  disturbed  her  possession  for 
the  time,  still,  the  instant  he  went  off,  her  constructive  pos- 
session took  effect  again,  and  there  was  no  proof  of  an  actu- 
al possession  by  the  defendant,  at  the  time  the  deed  was  de- 
livered.  Secondly,  that  tending  some  thirty  or  forty  turpen- 
tine trees,  in  an  out  of  the  way  place,  was  not  such  an  o- 
pen  and  notorious  possession,  as  the  law  required  to  divest 
the  possession  of  the  real  owner.  ThtrdZy,  that  the  en- 
try of  Mr.  Hines,  as  his  daughter's  agent,  in  August,  1840, 
revested  the  possession,  so  that  she  could  then  bring  tres- 
pass, or  make  a  deed  to  the  plaintiff  and  enable  him  to 
bring  the  action. 

The  Court  instructed  the  jury,  that,  up  to  the  time  when 
Mr.  Hines  came  on  the  disputed  land,  the  possession  of  it 
was  in  the  defendant,  by  reason  of  the  regular  tending  the 
turpentine  trees  by  himself  and  those  under  whom  he  claim- 
ed ;  and  that  if  the  jury  believed^  that  the  defendant  did  not 
abandon  his  possession,  after  he  was  forbidden  to  trespass 
further,  but  remained  on  the  land,  after  Hines  left  it,  and  con- 
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tinned  to  cultivate  the  trees  that  year  and  resumed  the  culti- June  i84i 
vation  the  next,  the  possession  was  legally  in  the  defendant  "^~^ 
and  held  adversely  by  him  at  the  time  Miss  Hines  conveyed       v 
to  the  4)laintiff,  although  the  defendant  might  not  in  fact 
have  had  his  foot  on  the  disputed  land  at  the  instant  the  deed 
was  executed ;  and,  therefore,  that  the  locus  in  quo  did  not 
pass  by  the  deed  to  the  plaintifft  and  he  had  not  the  title  nor 
the  possession,  which  would  enable  him  to  maintain  this  ac- 
tion. 

The  jury  found  the  defendant  not  guilty,  and  from  the 
judgment  rendered  pursuant  to  this  verdict,  the  plaintiff  ap- 
jiealed. 

B.  F.  Moore  &  J.  ff.  Bryan  for  the  plaintifi: 
Badger  &  Mordeeai  for  the  defendant. 

RuppiN,  C.  J.    As  the  paper  titles  of  Miss  Hines  and  the 
defendant  both  covered  the  locns  in  guo,  and  that  of  the  for- 
mer was  the  better  title,  the  possession  of  the  disputed  land 
was  constructively  in  her,  unless  the  acts  of  Ellis  and  the 
defendant  amounted  to  actual  possession  of  the  locus  in  quo\ 
in  which  case  Miss  Hines  must  be  deemed   to  have  been 
ousted  of  her  possession  of  that  part  of  the  land  covered  by 
both  conveyances.     Carson  v  Bumetiy  1  Dev.  &  Bat.  546. 
This  brings  up  the  question,  whether  the  making  of  turpen- 
tine, without  a  residence  on  the  land,  or  the  enclosing  and 
cultivating  a  part  of  it  in  crops  of  grain  or  the  like,  consti- 
tutes possession  actual  and  adverse,  so  as  to  amoimt  to  a  dis- 
possession of  the  true  owner.    The  question,  though  not 
brought  directly  into  judgment  in  this  Court  hitherto,  is  not 
entirely  new,  having  several  times  occurred  incidentally  and 
been  often  thought  of  by  the  profession.    We  are  all  of  the 
same  opinion  on  it  with  his  Honor.    That  opinion  was  in- 
timated in  Oreen  v  Harman,  4  Dev.  15S ;  and  was  almost 
necessarily  implied  in  what  was  said  in  Carr  v  Carr^  4 
Dev.  &  Bat.   179.      The    evidence  in  this    case   shews, 
and  every  one  acquainted  with  the  operation  must  be  sensi- 
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June,  1844  ble,  that  there  can  hardly  be  a  more  positive,  direct  or  open 
""^~^  exercise  of  continued  dominion  over  land,  than  the  making 
▼  of  turpentine  from  year  to  year.  It  occupies  the  whole  time 
of  those  engaged  in  it  for  more  than  the  half  of  every  year, 
and,  as  yielding  a  regular  annual  crop,  the  cultivation  of  the 
trees  is  a  steady  employment,  through  a  series  of  years.  No- 
thing can  be  more  strilting  to  the  observation  than  the  trees 
which  are  tended  for  turpentine ;  being  chipped  as  high  as  a 
man  can  reach  with  a  round  shave,  as  it  is  called,  on  a  long 
handle,  and  thus  becoming  whitened  by  the  hard  turpentine 
for  half  their  circumference  and  to  the  height  of  twelve  or 
fifteen  feet.  They  cannot  fail  to  attract  the  attention  of  those 
who  come  in  view  of  them,  and  therefore  give  to  this  opera- 
tion, as  an  act  of  ownership,  as  much  notoriety,  as  perhaps 
any  thing  else  can,  unless  it  may  be  the  actual  residence  of 
the  party.  And  from  the  nature  of  the  business  and  the  pe- 
riod requisite  for  its  prosecution,  it  may  not  only  be  seen,  that 
the  trees  are  tended,  but  the  owner  of  the  land  has  every  re- 
quisite opportunity  of  discovering  the  person  who  tends 
them.  In  its  nature  it  is  not  a  clandestine,  but  an  overt  act 
of  ownership ;  not  made  up  of  distinct  trespasses,  but  a- 
mounting  to  occupation. 

But  it  was  argued,  that,  although  it  may  be  true,  that  the 
making  of  turpentine  constitutes  possession,  when  carried 
on  to  a  considerable  extent  and  with  certainty  visible  to  the 
owner,  yet  that,  here^  the  trees  were  too  few  and  the  place  too 
much  out  of  the  way  to  authorize  a  fair  inference,  that  the 
owner  knew  thereof ;  and,  therefore,  that  her  possession  can- 
not be  held  to  have  been  terminated.    We  admit  there  may 
be  cases,  in  which  the  possession  may  be  of  so  minute  a  part 
of  the  disputed  land,  as  not  to  amount  to  an  ouster  of  the 
owner ;  being  regarded,  rather,  as  an  inadvertent  encroach- 
ment without  a  claim  of  right,  or  as  permissive  and  not  ad- 
verse.   But  in  such  cases  the  conclusion  does  not  arise  from 
the  supposition,  that  the  owner  was  actually  ignorant  of  the 
fact  of  the  possession  or  of  its  extent,  but,  as  was  mentioned 
in  Green  v  Harman,  that  the  other  party  did  not  intend  to 
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usurp  a  possession  beyond  the  boundaries,  to  which  he  had '«>«•»  1844 
a  good  title.  In  holding  that  making  turpentine  constitutes  g^^^^j 
possession,  we  necessarily  hold,  that  it  is  an  occupation,  ▼ 
which  by  its  nature  is  sufficiently  notorious,  to  afford  no- 
tice to  an  owner  of  ordinary  attention  to  his  affaii;s.  If,  there- 
fore, the  extent  of  the  wrong-doer's  possession  be  so  limit- 
ed— for  example,  here,  the  number  of  trees  so  few — as  to 
afford  a  fair  presumption,  that  the  party  mistook  his  bounda- 
ries, or  did  not  intend  to  set  up  a  claim  within  the  deed  of 
the  other  party ;  it  would  be  a  proper  groimd  for  saying, 
that  he  had  not  the  possession  or  that  it  was  not  adverse* 
But  in  the  case  before  us  there  can  be  no  doubt,  that  the  de- 
fendant did  intend  to  take  possession  and  to  assert  a  title  to 
the  extent  of  his  own  deed.  Those  who  went  before 
him  actually  tended  the  trees  six  years  before  his  purchase* 
It  does  not  appear  that  they  or  he  knew  that  Miss  Hines 
had  a  title  to  the  land ;  and,  as  soon  as  he  purchased,  he 
commenced  that  use  of  the  land,  from  which  he  would  de- 
rive the  most  profit.  His  purpose,  therefore,  was  to  enter  in- 
to and  claim  the  whole,  as  must  be  assumed  upon  the  same 
principle,  on  which  the  Courts  hold,  that  a  possession  of  a 
part  of  the  land  disputed  is  the  possession  of  the  whole  of 
it.  We  do  not  say,  if  a  person  designs  and  by  contrivance 
is  able  to  conceal  from  the  owner  this  occupation  of  a  minute 
parcel,  for  the  purpose  of  defeating  the  better  title  by  a  clan- 
destine occupation,  that  it  might  not  make  a  case  of  fraud, 
which  should  not  be  allowed  to  succeed.  But,  if  it  be  so, 
the  intent  must  be  found  by  the  jury ;  and  no  such  point 
was  made  to  the  jury  upon  this  trial.  This  case  is,  that  every 
tree  on  the  land,  that  was  fit  for  the  purpose,  was  boxed  and 
tended  for  a  crop  of  turpentine  six  or  seven  years,  by  those, 
who  had  deeds  which  covered  the  land,  and  who  claimed  it 
under  those  deeds,  and  had  no  notice  of  an  adverse  claim, 
until  near  the  seventh  year  of  their  possession.  They  went 
as  far  as  they  could  in  taking  possession,  unless  by  Uving 
on  the  land  or  enclosing  it  for  a  grain  crop. 
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June,  1844  It  was  further  contended  that  the  entry  of  Mr.  Hines  re- 
"^~^  vested  the  possession  of  his  daughter,  so  as  to  enable  her  to 
▼  bring  trespass,  or  to  convey  to  the  plaintiff,  so  that  he  could 
*^''  sue.  It  is  not  doubled  that  the  entry  of  the  owner  upon  a 
trespasser  will  enable  the  former  to  maintain  trespass.  But 
it  is  not  merely  going  on  the  land  in  the  possession  of  anoth- 
er, that  will  have  that  effect.  It  must  be  an  entry  for  the 
purpose  of  taking  possession,  which  may  be  evinced  by  acts 
of  ownership  on  the  land,  as  ploughing  it,  or  the  like,  Bui- 
eher  v  Butcher ^  7  Barn.  &  Cress.  399,  or  by  a  formal  declar- 
ation of  the  intention  accompanying  the  entry.  2  Blac. 
Com.  312.  3  Blac.  Com.  176.  It  might,  perhaps,  be  ques- 
tioned, whether  Mr.  Hines'  entry  was  of  that  character,  as 
he  merely  warned  the  defendant,  that,  if  he  continued  there, 
he  would  be  sued ;  which  might  have  been  in  ejectment  per- 
haps, and  not  in  trespass.  But  admit  that  Miss  Hines  might 
have  brought  trespass,  or  that  her  deed,  if  it  had  been  made 
on  the  land,  would  have  been  operative,  Carson  v  Burnett^ 
1  Dev.  ic  Bat.  554,  yet  it  does  not  follow,  that  this  deed,  not 
executed  on  the  land,  is  valid,  and,  therefore,  that  the  plain- 
tiff can  have  this  action.  We  have  already  said,  that  we 
hold  the  defendant  to  have  been  in  possession,  when  Mr. 
Hines  went  on  the  land.  The  jury  have  found,  that  the  de- 
fendant did  not  abandon  that  possession,  but  continued  there, 
while  Hines  was  there  and  after  he  went  away,  tending  the 
trees,  as  before,  through  that  season.  That  was,  of  course, 
imtil  and  after  the  execution  of  the  deed  to  the  plaintiff, 
which  was  on  the  first  day  of  September,  1840.  At  the 
date  of  the  deed,  therefore,  the  defendant  had  the  same  pos- 
session he  had  all  along  had ;  which  was  adverse  to  Miss 
Hines  and  prevented  her  from  assigning  her  right  of  entry. 
His  Honor  stated  to  the  jury,  that  such  would  be  the  law,  e- 
ven  if  they  sliould  think  the  defendant  was  not  in  person 
on  the  laud,  at  the  particular  juncture  of  the  execution  of 
the  deed.  That  was  going  further  than  was  necessary  in 
the  case,  since  it  was  for  the  plaintiff  to  shew,  that  there 
was  the  hiatus  in  the  defendant's  possession,  which  both 
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pre-existed  and  followed  the  execution  of  the  deed,  and  he  Jun«»  i844 
gave  no  evidence  on  the  point.    Therefore,  if  there  were  er-  p  num" 
ror  in  that  respect,  it  ought  not  to  prejudice  the  defendant.       v 
But  we  concur  in  the  opinion  as  expressed.    For  the  posses-      ^^^' 
sor  of  a  house  or  field  does  not  lose  his  possession  by  merely- 
going  out  of  them,  without  any  intention  of  abandonment, 
but  animo  revertendi — no  other  person  entering  into  posses- 
sion with  a  claim  to  hold  it. 

The  Court  therefore  approves  the  instructions  to  the  jury 
and  affirms  the  judgment 

Per  Curiam,  Judgment  affirmed. 
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THE  STATEw.  JARYI8  MARBLE. 

Where  an  individual  appropriates  land  for  a  public  highwaj,  much  lea  time 
June,  1844  jj^^  twenty  years  will  suffice,  tomalw  it  a  public  road :  for  it  is  rather  the 
"*  intention  of  the  owner,  than  the  length  of  time  of  the  user,  which  must  de- 
termine the  fact  of  dedication. 

Where  a  road  has  been  used  by  the  public,  as  a  public  highway,  for  twenty 
years,  and  there  is  no  evidence  how  this  user  commenced,  a  presumption  of 
law  arises  that  this  road  has  been  laid  off  and  esteblished,  as  a  public  road, 
by  due  course  of  Uw.  But  a  possession  or  user  by  the  public  for  a  less  time 
will  not  raise  this  presumpUont. 

But  a  county  court  cannot  dedicate  or  appoint  a  public  road,  in  any  other 
manner  than  as  authorized  by  ltfw« 

There  may  be  a  public  road  dSe/aef  o,  and  the  only  person,  who  can  q;iiestioa 
the  right  to  such  a  rood,  is  the  owner  of  the  land — but  the  owner  can  only 
be  bound  by  a  proceeding  against  him  according  to  the  law  of  the  land,  or 
by  an  user  of  twenty  years,  from  which  such  proceedings  will  ordinarily  be 
presumed. 

So,  also,  no  presumption  of  a  legal  authority  to  erect  a  gate  acroas  a  'public 
road  can  arise,  in  a  less  time  than  twenty  yoars  from  the  actual  erection  of 
the  gate. 

The  cases  of  Oeringer  v  Summen,  2  Ired.  232,  and  Woolard  t  MeCuUoug^t 
1  Ired.  432,  cited  and  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Onslow  Coun- 
ty at  the  Spring  Term  1844^  his  Honor  Judge  Manly  pre- 
siding. 

The  indictment,  under  which  the  defendant  was  tried, 
was  for  the  ohstruction  of  a  public  highway,  by  the  erection 
of  agate  across  it.  The  evidence  in  the  case  was,  that  the 
defendant  had  erected  a  gate  across  the  road,  as  laid  in  the 
bill  of  indictment,  about  9  or  10  years  before  the  conmience- 
ment  of  the  prosecution,  and  that  this  obstruction  had  con- 
tinued to  the  time  of  the  prosecution.  It  appeared,  also,  that 
the  road,  leading  between  the  two  points  designated  many 
years  ago,  had  run  in  a  different  direction;  but  that,  for  the 
last  twenty  five  years,  it  had  not  been  changed — ^that  the  pre- 
sent road  had  been  used,  for  all  that  time,  as  a  public  road. 
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and  was  so  travelled  and  considered  by  the  neigbourhood— ^  une,  1844. 
that  the  County  Court  had  uniformly  exercised  a  jurisdic-     "^^ 
lion  over  it,  as  such,  by  laying  it  off  into  road  districts  and       ▼ 
appointing  overseers  thereof.  ^ 

It  was  contended  by  the  defendant's  counsel,  that  there 
could  be  no  conviction,  because,  1st.  The  road  had  never 
been  legally  laid  out  and  established  as  a  public  road:  2dly. 
That  the  time,  which  the  gate  had  stood  across  the  road, 
raised  a  presumption  of  a  grant  of  the  power  to  erect  it. 

But  the  Court  believed  and  so  instructed  the  jury,  that  there 
was  no  necessity  for  shewing  any  act  of  legislation,  or  of 
the  Court,  laying  out  the  said  road,  if  the  jury  believed  it 
had  been  used  as  a  puUic  road,  in  the  manner  testified^  by 
the  witnesses^  for  twenty  years  or  more.  A  legal  setting  a- 
part  or  allotting  of  the  road  to  the  use  of  the'  public  would  be 
presumed.  And  so,  if  the  County  Court  had  assumed  a 
jurisdiction  over  the  road  in  question,  allotting  it  into 
road  districts,  assigning  hands  and  appointing  overseers  for  the 
same,  this  would  be  an  implied  dedication  of  it  to  the  public 
uses ;  and  no  other  more  formal  proceedings  would  be  neces- 
sary for  that  purpose.  The  road  would  be  thus  a  public  road 
de  facto;  and  it  would  be  indictable  to  obstruct  it. 

The  Court  instructed  the  jury,  that  the  continuance  of  the 
obstruction  had  not  been  sufficiently  long  to  warrant  any 
presumption  of  a  grant  for  its  erection. 

The  juary,  tmder  these  instructions,  found  a  verdict  a- 
gainst  the  defendant,  and,  judgment  being  pronounced  ac- 
cordingly, the  defendant  appealed. 

Jlttor'ney  General  for  the  State. 

No  counsel  in  this  Court  for  the  defendant. 

Nash,  J.  The  first  instruction,  given  by  the  Court,  is  in 
answer  ta  an  objection  made  by  the  defendant's  counsel 
"that  the  defendant  could  not  be  convicted,  because  the  road 
had  not  been  legally  laid  out  or  established  as  a  public  road,'^ 
either  by  the  act  of  the  Legislature,  as  in  the  case  of  Rail 
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June,  1844  roads,  or  by  the  County  Conrt,  or  by  a  dedication  of  it  by 
"T  ^  the  individual  owning  the  land  over  which  it  runs.  The 
V  judge  instructed  the  jury,  that^  if  they  believed  the  road  had 
"^  been  used  for  twenty  years  and  upwards,  as  a  public  road^ 
as  testified  by  the  witnesses,  a  legal  allotment  or  setting  apart 
of  the  road  to  the  public  would  be  presumed.  This  instruct 
tion  is,  we  think,  erroneous  in  two  particulars.  If  it  was 
the  meaning  of  the  Court  to  inform  the  jury,  that,  where  a' 
road  is  established  by  a  dedication  of  it  to  the  use  of  the  pub- 
lic, twenty  years  user  of  it  by  the  public  was  necessary  to 
constitute  it  a  public  roady  we  think  he  erred.  When  such 
dedication,  which  is  the  act  of  the  party,  takes  place,  much 
less  time  will  suffice,  and  the  time  may,  in  some  cases,  com^ 
mence  with  the  dedication  itself.  As  where  an  individual^ 
owning  land  m  a  town,  lays  out  a  street  through  it  and  lots 
on  the  sides,  and  sells  the  lots,  the  dedication  is  complete  at 
once.  For  it  is  rather  the  intention  of  the  owner,  than  the 
length  of  time  of  the  user,  which  must  determine  the  fact  of 
the  dedication.  Woolridge  oh  Ways,  p.  11.  11th  East.  376 
in  note — ^by  Lord  Ken  yon.  From  the  objection  taken,  how 
ever,  and  the  reply  to  it  by  the  Court,  we  presuiiie,  mi  allot- 
ment or  setting  apart  by  the  County  Court,  or  the  action  of 
the  Legislature,  was  meant,  and  ta  that  principle  it  was  the 
intention  of  the  judge  to  direct  the  attention  of  the  jury.  In 
that  view  of  the  charge,  we  think  there  is  error.  From 
the  case  it  appears,  that  the  public  had  had  but  about  fif- 
teen or  sixteen  years  undisturbed  possession ;  for  it  is  stat- 
ed, that  the  gate  had  been  erected  nine  or  ten  years  before  this 
indictment,  and  that  the  right  of  the  defendant  to  erect  and 
keep  it  up  had  not,  during  that  space  of  time,  been  question- 
ed. We  are  of  opinion,  that,  where  a  road  has  been  used 
by  the  public,  as  a  public  highway,  for  twenty  years,  and 
there  is  no  evidence  how  this  user  commenced,  a  presump- 
tion in  law  arises,  that  it  has  been,  by  due  course  of  law 
and  by  the  propeir  tribunal,  laid  off  aiHl  established  as  a  pub- 
lic road  or  highway.  A  possession  or  user  by  the  pubbc,  for 
a  less  time,  will  not  raise  the  presumption^    In  this  case  the 
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twenty  years  had  not  expired,  at  the  time  the  gate  was  erect-  J^wie,  1844 
ed ;  for  the  remainder  of  the  time  the  public  enjoyed  the    ^^^^ 
use  eumonere.    Geringerv  Sufnmei*»f  2  Ired.  232,  ▼ 

We  do  not  concur  with  his  Honor  in  the  second  branch 
of  his  instructions.  According  to  the  instructions  as  given, 
if  the  Coimty  CJourt  should,  without  a  petition  in  writing,  or 
the  intenrention  of  a  jury,  or  notice  to  the  party  interested, 
lay  out  a  road  through  an  individual's  land  or  field,  and  ap- 
point an  overseer  and  allot  him  hands,  this  road,  when  open- 
ed by  the  overseer,  would  be  de  facto  a  public  road,  and  no 
other  more  formal  proceedings  would  be  necessary ;  and  it 
would  be  an  indictable  offence  to  obstruct  it.  We  cannot 
concur  in  this  view  of  the  law,  as  an  unqualified  proposition. 
The  law  requires  that,  to  establish  a  public  road,  a  petition 
in  writing  shall  be  filed  in  Court,  and  that  it  shall  be  made 
appear  to  the  satisfaction  of  the  Court,  that  all  persons,  over 
whose  lands  it  may  be  intended  the  road  shall  pass,  shall 
have  received  twenty  da:ys  notice,  and  the  Court  shall  then 
appoint  a  jury  to  lay  off  the  road  and  assess  to  the  parties 
interested  the  damages  they  shall  sustain  by  the  establishing 
of  such  road.  If  the  instructions  we  are  now  considering 
be  correct,  all  these  guards  to  private  rights  are  thrown  down, 
and  the  owner  of  the. land  is  deprived  of  the  use  of  it,  and  is 
indictable  if  he  obstructs  the  road,  even  by  putting  up  a  gate 
across  it  to  protect  a  growing  crop.  We  do  not  deny  that 
there  may  be  a  public  road  de  facto — and  the  question,  whe- 
ther such  a  road  were  propeJrly  laid  put  or  not,  or  whether  it 
was  dedicated  by  the  owner,  can  only  arise  between  tha,pub- 
lie  and  the  owner :  it  is  binding  on  all  others.  And  in  this 
case,  the  defendant,  though  not  stated  in  the  case  to  be  so, 
we  gather  from  all  the  facts,  was  the  owner  of  the  soil,  over 
which  the  road  obstructed  runs.  These  principles  are  clear- 
ly deduced  from  the  case,  Waolard  v  McCvllough^  1  Ired, 
432. 

We  agree  with  his  Honor,  that  the  length  of  time,, du- 
ring which  the  gate  had  been  standing  on  the  road,  did  not 
authorize  the  jury  to  presume  a  grant  for  its  erection.    This 
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June  1844  grant  could  only  be  made  by  the  County  Court,  upon  a  pro- 
Q^^  per  application,  supposing  that  the  road  was  a  public  road; 
and  the  user  of  the  gate,  for  a  less  time  than  that  which 
would  authorize  the  presumption  of  a  laying  out  of  the  road 
by  a  proper  order  of  the  County  Court,  will  not  authorize 
the  presumption  of  a  grant  by  the  Court  of  the  right  to  erect 
it. 

Upon  the  whole  the  judgment  of  the  Court  is  erroneous, 
and  a  venire  de  novo  is  ordered. 

Per  Curiam,  Judgment  reversed  and  venire  de  novo 

awarded. 


PLEASANT  JORDAN  vs.  JOHN  O.  WILSON. 

Where  A.,  the  plaintifif,  bad  a  deed  of  tr^st  under  which  he  claimed  the  deb- 
tor's property,  and  at  a  sale  by  execution  of  the  same  property,  declared  that 
he  objected  to  the  sale,  unless  the  purchaser  would  agree  to  pay  his  debt, 
and  he  had  a  private  conveisation  with  the  person  who  afterwards  bid  off 
the  property  ife/Sci  that  tho  plaintiff  bad  no  right,  in  an  action  of  assump- 
sit against  the  person,  ^ho  purchased  property,  to  recover  the  amount  of  his 
^ebt. 

Appeal  from  the  Superior  Court  of  Law  of  Hertford 
County,  at  Spring  Term,  1844,  his  Honor  Judge  Bailey 
presiding. 

This  was  an  action  of  assumpsit.  The  evidence  was  that 
the  plaintiff,  the  defendant  and  several  other  persons  were 
present  at  the  sale  of  a  house  and  lot  in  Murfresborough  be- 
longing to  one  George  Spiers,  sold  by  virtue  of  an  execution 
at  the  instance  of  the  defendant,  tested  November  Term 
1842.  The  plaintiff  stated,  in  the  presence  and  hearing  of 
the  persons  attending  the  sale,  that  he  had  a  claim  upon  the 
house  and  lot  by  virtue  of  a  deed  in  trust,  executed  by 
Geoi^e  Spiers,  the  defendant  in  the  execution,  conveying  to 
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ixme,  1844  it — that,  if  there  was  any  promise,  it  was  a  promise  to  pay 
Jordan'  ^^  ^^^^  default  or  miscarriage  of  another,  and  was  void  be- 
▼       cause  not  reduced  to  writing — ^and,  if  these  points  were  a- 
"*   gainst  him,  the  defendant  contended,  that,  the  plaintiff  hav- 
ing released  the  debt  of  George  Spiers  during  the  pendency  of 
this  suit,  and  this  having  been  pleaded  since  the  last  contin- 
uance, the  action  could  not  be  now  maintained. 

The  Court  charged  the  jury,  that  what  occurred  immedi- 
ately prior  to  the  sale  was  for  them  to  consider — that  there 
was  some  evidence  of  a  contract  between  the  parties  to  this 
fiuit — and  that,  if  they  were  satisfied  that  the  defendant  ex- 
pressly or  impliedly  promised  the  plaintiff  to  pay  him  $65, 
if  he  would  not  forbid  the  sale,  and  the  plaintiff  had  a  deed 
loi  the  same  land  and  Spiers  was  justly  indebted  to  him  the 
amount  mentioned,  and  that  the  plaintiff  did  not  forbid  the 
sale  nor  make  any  objection  thereto  in  consequence  of  this 
tmderstanding,  there  was  in  law  a  sufficient  consideration  to 
support  the  promise — ^that  this  was  not  one  oi  those  cases 
embraced  in  the  statute  of  frauds,  which  provides  that  "  no 
action  shall  be  brought  to  charge  the  defendant  upon  special 
promise  to  answer  the  debt,  default  or  miscarriage  of  anoth- 
er person,  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing  and  signed  by  the  party  charged  therewith,  or 
.  some  other  person  thereunto  by  him  lawfully  authorized  '* — 
and  that  the  release  given  by  the  plaintiff  to  his  debtor, 
George  Spiers,  would  not  prevent  the  plaintiff's  recovery. 

The  jmy  found  a  verdict  for  the  plaintifi^  and  a  new  tri- 
al being  refused  and  judgment  rendered  pursuant  to  the 
verdict,  the  defendant  appealed- 

Brag^  for  the  plaintiff  contended  1st,  That  as  the  jury 
had  found  there  was  a  contract  and  some  evidence  to  that 
effect  had  been  offered,  this  Court  could  not  grant  a  new  tri- 
al on  the  ground  that  there  was  no  contract  2dly,  That  the 
consideration  was  sufficient.  If  the  slightest  benefit  be  con- 
ferred on  the  defendaut  by  the  plaintiff,  or  if  the  plaintiff 
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sustain  the  least  injiiry-y  inconvenience  or  detriment,  or  sub-  J«n«  *8** 
ject  himself  to  any  obligation,  even  without  benefitting  the    jo^daa 
defendant  or  any  other  person,  the  consideration  is  sufficient,       ▼ 
Chitt.  on  Cont.  7.    The  deed  in  trust  to  the  plaintiff  was  "" 

good. 

Having  been  handed  to  the  Register  within  six  months  af- 
ter its  execution,  it  was  in  law  then  registered.  McKinnon 
V  McLean,  2  Dev.  &  Bat.  79.  But  if  the  deed  were  void 
for  want  of  registration,  the  promise  is  binding,  as  the  com- 
promise of  a  doubtful  right  is  a  good  consideration.  The  a* 
greemcnt  benefitted  the  defendant  by  causing  the  property 
to  sell  for  a  fair  price,  the  title  being  then  undisputed,  and  the 
sale  bound  the  plaintiff  in  a  Court  of  Equity.  It  would  be 
a  fraud  in  him  to  assert  his  legal  title  after  assenting  to  the 
sale,  which  operated  as  an  equitable  estoppel  as  to  him.  Sug. 
Law  of  Vend.  522.  Roberts  on  conveyances  523,  and 
cases  there  cited.  Jones  v  Sasser,  1  Dev.  &  Bat.  452.  Sas- 
9er  V  Jones,  3  Ired.  Eq.  19.  Thirdly  ^  to  shew  that  the  con- 
tract was  not  within  the  Statute  of  Frauds,  he  cited  WiU 
Hams  V  heper,  3  Bur.  1886.  Cooper  v  Chambers,  4  Dev. 
261.  Farley  v  Cleveland,  4  Cowen,  439.  Leonard  v 
Vredenburglt,  8  Johns.  29.  Myers  v  Moore,  15  Johns. 
425.  Olmstead  v  Greely,,  18  Johns.  12.  Ellwaod  y  Monk^ 
5  Wend.  235.    Mareen  v  Mack,  10  Wend.  461. 

No  counsel  appeared  for  the  defendant  in  tliis  Court, 

Daniel,  J.  The  defendant  on  the  trial  of  this  cause,  rais- 
ed several  objections  to  the  plaintiff's  recovery.  One  was, 
that  there  was  no  contract  between  the  parties,  on  which  this 
action  could  be  sustained.  His  Honor  told  the  jury,  that 
there  was  same  evidence  of  the  contract.  Wc  must  say, 
that  we  are  unable  to  see  any  legal  evidence  of  a  contract 
on  the  part  of  the  defendant,  that  he  would  pay  the  plaintiff 
his  demand,  if  the  plaintiff  would  not  object  to  the  Siieriff 's 
sale.  The  plaintiff  declared,  that  he  would  object  to  the 
sale  by  the  sheriff)  if  the  purchaser  under  such  sale,  whoever 
he  might  be,  would  not  agree  to  pay  him  his  debt ;  which 
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Jane  1844  debt,  he  said,  was  secured  to  him  by  a  prior  deed  in  trast  on 
"TT —  the  said  property.     Whereupon  the  plaintiff  and  the  defen- 
%"*    dant  got  together,  as  the  witness  said,  and  had  a  conversa- 
Wilion.    ^^^^  ^j^^j^  ^03  ^Qt  Ijeard  by  the  witness.    The  assent  of 
the  defendant  to  the  proposition  of  the  plaintiff,  to  make  a 
legal  contract,  ought  to  have  been  established,  either  by  words 
spoken  or  act  done  by  him,  which  raised  a  reasonable  infer- 
ence or  presumption  of  assent.    The  fact,  that  the  defendant 
and  plaintiff  got  together  and  had  a  conversation,  after  the 
declaration  made  by  the  plaintiff  as  above  stated,  tiiat  the 
purchaser  under  the  sheriff  should  pay  his  debt,  was  not,  as 
we  think,  an  act  done  by  the  defendant,  which  could  in  law 
raise  any  presumption  that  he  assented  to  the  plaintiff's  pro- 
position.   There  must  be  a  new  trial. 

Per  CuKiAH^  New  trial  awarded. 


ISAAC  PIERCE  va.  EZEIOEL  T.  J0^E8  AND  AL. 

To  Dttke  tho  ftppoinimenC  of  ti  constable  by  tbe  Cotmty  Goort  talid,  it  must 
appear  from  the  record  of  tbe  Couit  itself  tbat  tbe  appointment  ^as  made 
nnder  snob  drcnmstances,  as,  under  our  Statute,  authorized  them  to  make  it. 

Parol  6^enoe  to  shew  tbat  one  bad  or  bad  not  been  elected  constable  by  the 
people  at  the  regular  period  of  election,  is  not  admissible. 

^or  is  such  evidence  admissible,  to  sfiew  tbat  a  regular  return  bad  been  made 
fo  the  County  Court  by  the  proper  returning  dffic^r  of  the  election  of  a  con- 
stable by  the  people,  and  that  such  return  had  been  loM  or  destroyed  by  the 
Clerk  of  the  Courts 

Nor  is  it  competent  to  prove  by  parol  evideoee  that  the  proper  number  of  jov- 
tices  was  on  the  bench,  when  the  appointment  of  constable  was  made. 

The  proper  course  in  such  cases  is  to  move  the  County  Court  to  amend  the  re- 
cord, nunc  pro  tune,  so  as  to  make  it  speak  tbe  truth. 

The  cases  of  State  v  JViggim,  ante  p.  273  and  State  yJIfcAlpin,  4  lied.  140, 
cited  and  approved.r 

Appeal    from   the    Superior    Court  of  Law   of   Gates 


County  at  Spring  Term,  1844,  his  Honor  Judge  Bailey  •'on*  ^^^ 
presiding.  Pieiee" 

This  was  an  action  commenced  by  warrant  before  a  jus-  ▼ 
tice  of  the  peace,  under  the  Act  of  Assembly,  to  recover  mo- 
ney, which  it  was  alleged  the  defendant,  Jones,  as  a  constable 
of  the  County  of  Gates,  had  collected  upon  a  claim,  which 
the  plaintiff  had  given  him  to  collect.  The  suit  was  against 
Jones  and  the  sureties  on  his  bond.  It  was  admitted  that 
Jones  had  collected  the  money  in  April,  1842^  and  that  the 
plaintiff  had  demanded  it  of  him,  previously  to  the  com- 
mencement of  this  suit.  For  the  purpose  of  shewing  that 
Jones  was  one  of  the  constables  of  Gates  in  the  year  1842, 
and  that  the  other  defendants  are  bound  as  his  sureties,  the 
plaintiff  offered  in  evidence  the  minute  docket,  in  which 
was  the  following  order  of  the  Court  in  relation  to  Jones's  ap- 
pointment to  the  office  of  constable,  to  wit,  "  Ordered  that 
Ezekiel  T.  Jones  be  appointed  constable  for  the  County  of 
Gates,  by  his  giving  A.  R.  Jones,  Jesse  White  and  Joseph 
Hurdle  siueties."  The  minutes  of  Gates  County  Court  at 
February  Term,  1842,  shew,  that,  at  the  meeting  of  the 
Court  on  Monday  morning,  there  were  four  justices  on  the 
bench;  that  during  that  day  a  variety  of  business  was  trans- 
acted, without  any  change  having  taken  place,  as  to  the  num- 
ber or  particular  persons,  who  held  the  Court.  On  Tues- 
day morning,  the  minutes  notice  the  opening  of  the  Court, 
but  do  not  record  the  number  or  names  of  the  justices  hold- 
ing the  Court  during  that  day.  On  Tuesday  the  order  a- 
bove  recited  was  made.  The  plaintiff  offered  to  prove  by  a 
witness,  who  was  present  when  the  election  was  held  in 
January,  1842,  for  a  constable  in  Jones'  district,  that  Jones 
received  a  majority  of  the  votes  and  was  declared  duly  elect- 
ed, and  by  the  Clerk  of  the  County  Court  the  plaintiff  offer- 
ed to  prove,  that  the  poll-keepers  of  this  election  district 
made  their  return  to  the  February  Term,  1842,  of  Gates 
County  Court  of  the  election  of  Jones,  as  one  of  the  consta- 
bles of  Gates  County :  that  this  return,  together  with  the  re- 
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June,  1844  tums  of  the  election  of  other  constables  by  thc/people  of  that 


Jones. 


pj^^  County,  were  handed  in  to  the  justices  on  the  bench,  and 
that  the  said  returns  were  lying'  about  the  Court-House  afiar 
the  adjournment  of  the  Ck>urt,  that  he  (the  Clerk)  did  not 
consider  them  records  or  papers  that  were  necessary  to  be 
filed  among  his  records,  and  that  they  had  be^i  lost  or  de- 
stroyed. The  Court  ruled  that  the  evidence  offered  was  in- 
admissible ;  that  the  evidence  furnished  by  the  minute  dock- 
et did  not  prove  the  appointment  of  the  defendant  Jones,  to 
the  office  of  a  constable,  and  that  the  bond,  which  had  been 
taken  in  pursuance  of  that  order,  was  a  nullity.  In  submis- 
sion to  the  opinion  of  the  Court,  the  plaintiff  suffered  a  judg- 
ment of  nouHBuit  to  be  entered,  and  appealed  to  the  Su{»^sEne 
Court. 

«a.  Moore  &  Ireddl  for  the  plaintiff;  to  prove  that  the  de- 
fect in  the  record  might  be  supplied  by  parol  proof,  cited  1 
Starkie  on  Ev.  354.  Freeman  v  ^rkelly  9th  Eng.  Com.  L. 
Rep.  159. 

No  coimsel  appeared  in  this  Court  for  the  defendant 

Nash,  J.  In  the  case  of  The  State  to  Ifce  use  of  Harris 
V  Wiggins,  decided  at  this  Term,  ante  p.  273,  the  question 
presented  by  this  case  was  incidentally  decided.  The  re- 
cord of  the  County  Court  did  not  shew  that  any  of  the  con- 
tingencies mentioned  in  the  4th  section  of  the  24th  chap,  of 
the  Rev.  Stat,  upon  which  depended  the  right  and  power  of 
the  County  Court  to  appoint  a  constable,  had  occurred.  In 
other  words,  it  did  not  appear  by  the  record,  that  there  was 
any  vacancy  to  fill,  upon  which  alone  depended  the  power 
of  the  County  Court.  And  we  held,  that  it  must  so  appear 
on  the  record,  or  the  record  must  contain  such  matter,  as  will 
judicially  authorize  the  inference  that  such  was  the  fact.  The 
only  evidence  of  the  appointment  of  the  defendant,  Jones,  as 
a  constable  contained  on  the  records  of  Gates  County  Court,  is 
the  following : 

•  "  Ordered  that  Ezekiel  Jones  be  appointed  constable  for 
the  county  of  Gates  by  his  giving  A.  R.  Jones,  Jesse  White 
and  Joseph  Hurdle,  securities," 
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The  record  does  not  shew  what  loagistrates  weie  on  the  ^vnoi  1844 
bench  on  Tuesday,  when  this  order  was  made,  nor  how  p^^^ 
many ;  nor  is  there  any  thing  on  the  record  shewing  there  ▼ 
was  any  vacancy  in  any  captain's  district  to  be  filled;  nor  is  ^^^^ 
there  any  ihiig  to  shew  diat  E.  Jones,  the  defendant,  had 
been  elected  by  the  people  in  any  district  whatever;  nor  is 
there  any  thing  upon  the  record,  from  which  either  state  of 
tilings  could  be  judicially  inferred.  To  supply  the  deficien- 
cy, the  plaintiff  offered  to  prove  by  parol,  that  Jones  had 
been  elected  by  the  people  in  the  district,  in  which  he  lived, 
and,  by  the  Clerk  of  the  County  Court,  that  the  poll-keepers 
had  made  a  return  of  the  election  in  this  district  to  the  Feb- 
ruary Term  of  that  Court;  that  this  had  been  handed  up  to 
the  justices  on  the  bench;  and  that  the  return  so  made,  not 
being  deemed  by  him  of  any  moment,  had  been  thrown  by 
and  was  lost  or  destroyed.  The  Court  rejected  the  testi* 
mony,  and  we  think  rightly.  We  see  no  reason  to  doubt  the 
correctness  of  the  opinion,  expressed  in  the  case  of  Wiggins, 
that  the  record  of  the  County  Court,  where  the  appointment 
was  made,  must  contain  in  itself  the  evidence  that  a  case  had 
occurred,  in  which  the  Court  had  the  legal  power  to  act  in 
the  appointment  of  a  constable,  or  it  must  contain  matter 
from  which  it  may  Judicially  appear.  Here  it  was  offered  to 
prove  by  parol,  that  there  was  a  vacancy,  which  had  been  fill- 
ed by  the  people,  and  that  the  Court  acted  upon  that  appoint- 
ment and  did  nothing  more  than  approve  the  security  and 
take  the  bond  of  the  defendant,  Jones.  This  would  be,  not 
simply  to  supply  the  record  by  parol  evidence,  in  parts  where 
it  is  deficient,  but  to  contradict  it.  The  record  is,  that  Eze- 
kiel  Jones  be  appointed  a  constable,  making  the  appointment 
of  Jonea  the  act  of  the  Court  Suppose  that,  instead  of  the. 
evidence  offered,  it  bad  been  proposed  to  prove  by  witnesses, . 
that  a  majority  of  the  magistrates  of  the  County  were  pres- 
ent, when  the  appointment  was  made ;  would  it  have  been 
received  ?  We  think  not,  because  it  would  destroy  that  ab- 
solute verity,  which  is  attached  to  every  record.  If  such  ev  i . 
id^ice  were  admissible,  records,  which  now  speak  for  them- 
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June,  1844  selves,  would  bc  rendered  as  uncertain  and  as  unsatisfactoiy, 
Pierce  ~*^  evidence,  as  facts  resting  in  memory  alone.  State  v  Jlfc- 
V  Mpin,  4  Ired.  140.  It  is  to  avoid  this  uncertainty  and  to 
*^"*'  render  stable  the  rights  resting  on  them,  that  the  principle 
has  been  adopted,  that  records  are  considered  of  such  author- 
ity that  no  evidence  is  allowed  to  contradict  them.  1  Phil, 
on  Ev.  218.  To  supply  a  part  of  the  record  by  parol  is  to 
admit  that  a  record  may  exist  in  parol.  Nor  is  the  plaintiff 
in  this  case  without  remedy.  Every  Court  has  power  over 
its  own  records,  to  make  them  speak  the  truth,  to  make  them 
state  facts  as  they  actually  existed.  Had  the  evidence  offer- 
ed in  the  Superior  Court  been  laid  before  the  County  Court 
of  Gates,  where  the  record  is,  and  they  had  been  satisfied  of 
the  truth,  it  would  have  been  in  their  power,  and  it  would 
have  been  their  duty,  to  have  made  an  entry,  nunc  pro  tunCj 
shewing  that  Jones  had  been  elected  by  the  voters  of  his  dis- 
trict, nor  is  it  too  late  now  to  have  it  done.  The  case  of  Free^ 
man  v  Jirkdl,  in  9th  Eng.  Com.  Law.  Rep.  159,  was  press- 
ed upon  us  as  analogous  to  the  present.  We  do  not  think 
so.  That  was  an  action  for  a  malicious  prosecution  ;  and 
the  magistrate  who  granted  the  warrant  against  the  plaintiff, 
swore  that  the  evidence  of  the  defendant  was  reduced  to  wri- 
ting and  returned  by  him  to  the  Clerk  of  the  Court  or  his 
deputy,  and  the  Clerk  proved  that  a  bill  of  indictment  was 
sient  to  the  grand  jury  and  returned  by  them  ignoramuSj 
that  it  was  usual  in  such  c€Lses  to  throw  away  or  destroy  the 
depositions  taken  by  the  magistrates,  and  that  he  had  looked 
for  them  in  this  case  and  could  not  find  them.  The  Court 
held  the  parol  evidence  of  their  contents  to  be  admissible. 
We  think  it  was  so  held  very  rightly.  The  only  question 
was,  whether  the  best  evidence  in  the  power  of  the  party  as 
to  what  the  defendant  had  sworn  to  in  instituting  his  prose- 
cution, should  be  received.  The  lost  affidavits  were  not  ne- 
cessary to  give  the  Court  jurisdiction  of  the  case,  and  its  pow- 
er over  the  subject  matter  was  original  and  complete.  They 
were  merely  necessary  to  fix  the  guilt  of  the  defendant.  Es- 
tablishing them  by  parol  neither  contradicted  the  records  of 
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the  Court,  nor  were  they  used  to  supply  any  matter,  in  which  Jone,  1844 
the  records  were  incomplete. 

Per  CuRiAMj  Judgment  affirmed. 


JOHN  WATTS  V8.  JOHN  McC.  BOYLE  &  AL. 

An  allegation  that  a  party  had  a  good  defence  at  law,  which  be  lost  without 
hiB  fault  but  by  the  fault  of  the  other  party,  will  not  entitle  him  to  a  cerfto- 
rari.  If  the  other  party  insists  on  an  unconscientioua  advantage  at  law,  the 
-  proper  remedy  is  to  be  sought  in  a  Court  of  Equity. 

Any  objection  to  a  bond,  given  by  an  inoolfont  debtor  arrested  under  a  ca.  M  f 
must  be  made  at  the  Court  to  which  the  bond  is  retomable  and  before  judg- 
ment is  rendered  on  it. 

The  cases  of  BetU  v  Franklin,  4  Dev.  &  Bat.  464,  and  Dobbin  y  Gafter,  4 
Ired.  71,  cited  and  approved* 

.  Appeal  from  an  interlocutory  order  of  the  Superior  Court 
of  Law  of  Martin  County  at  Spring  Term  1844,  his  Hon- 
or Judge  Pearson  presiding. 

This  was  the  case  of  a  certiorari.  At  July  Term,  1843, 
of  Martin  County  Court,  Watts  recovered  a  judgment  against 
Boyle  in  an  action  of  debt,  for  $394  61  principal  money  and 
$9  07  for  damages  and  costs  of  suit.  From  that  term  he 
sued  out  a  writ  intended  to  be  a  ea.  8a»,  but  which,  instead 
of  being  "  to  satisfy,"  used  the  words  "  then  and  there  to 
render  to  the  said  Watts  "  the  sums  recovered  as  aforesaid. 
Being  arrested  thereon,  Boyle,  with  Hoffman  and  Pettijohn 
as  his  sureties,  entered  into  bond,  before  the  Sheriff,  to  the 
plaintiff  Watts,  dated  the  14th  of  September,  1843,  in  which . 
it  was  recited,  that  Boyle  was  then  under  an  arrest  under  a 
capias  ad  satisfaciendum  at  the  suit  of  Watts  for  the  sums 
recovered  in  the  suit,  with  a  condition  in  the  usual  form  for 
the  appearance  of  Boyle  at  the  next  County  Court  to  be  held 
for  Martin  County,  at  the  Court-House  in  WilUamsion^  on  the 
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Jim,  18U  second  Monday  of  October  next  following,  then  and  there  to 

^^^  "*  stand  to  and  abide  by  such  proceedings  as  may  be  had  in  re- 

▼       lation  to  his  taking  the  benefit  of  the  Act  passed  by  the  G^n- 

^^  ^    era!  Assembly  in  the  year  1822,  for  the  relief  of  insohrent 

debtors.    At  October  Term  the  sheriff  returned  the  writ  and 

bond ;  and,  Boyle  being  solemnly  called  and  failing  to  appear, 

judgment  was,  on  the  motion  of  the  plaintiff,  rendered  on 

the  bond  against  Boyle  and  his  sureties,  to  be  discharged  on 

the  payment  of  the  former  sums  recovered,  interest  and  costs, 

and  ezecutbn  issued  therefor  against  those  three  persons. 

On  4he  8th  of  November  following,  Boyle  and  his  sureties 
obtained  a  eertioTar%  upon  a  petition  and  aj£dayit,  stating' 
that  he,  Boyle,  did  attend  Martin  County  Ck)urt  at  October 
Term,  on  Monday  and  Tuesday,  in  this  case  and  in  another 
at  the  instance  of  one  Hyman,  and  was  xeady  then  to  prove 
that  he  had  given  notice  to  his  creditors  and -to  take  the  oath 
of  insolvency ;  that  Hyman  and  a  gentleman  of  the  bar, 
who,  as  Boyle  xmderstood,  was  the  counsel  for  the  plaintiff 
in  both  cases,  informed  him  that  it  was  their  intention  to 
.  take  an  issue  of  fraud,  which  cduld  not  be  tried  at  that  term, 
and  therefore  that  he  might  then  leave  the  Court  and  return 
at  the  next  term ;  and  that  he  accordingly  went  to  another 
place,  to  which  he  was  necessarily  called,  and  after  his  de- 
parture, the  plaintiff.  Watts,  had  him  called,  and,  upon  his 
fiulure  to  appear,  took  judgment  on.  the  bond.  Upon  the  cer- 
iierari  the  record  of  the  County  Court  was  brought  up  to 
the  Superior  Court,  where,  upon  affidavits  and  counter  affi- 
davits, it  appeared  to  the  satisfaction  of  his  Honor,  that  the 
counsel  for  Hyman  did  have  the  alleged  communication  with 
Boyle  and  assented  to  his  leaving  Court,  forasmuch  as  his 
client  took  an  issue  on  his  concealment  of  property ;  and 
that  Boyle  was  imder  the  impression  that  the  same  gentle- 
man was  counsel  for  both  Hyman  and  Watts,  but  that  the 
fact  was  that  Boyle  was  mistaken  in  that  respect,  for  Hy- 
man and  Watts  had  each  his  own  counsel  and  attorney,  who 
were  different  persons,  and  neither  Watts  nor  any  person  au- 
thorized by  him  gave  any  consent  to  Boyle's  leaving  the 
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Court.    Upon  this  opinion  being  given  by  the  Court,  theJon^^^*^ 
counsel  for  the  plaintiff  in  the  certiorari  then  moved  to  quash    y^^^^ 
or  reverse  the  judgment  of  the  Coimty  Court,  upon  the       ▼ 
gronml  that  the  writ,  issued  as  a  ea.  «a,,  was  irregular  and       ^** 
null,  and  gave  the  sheriff  no  authority  to  take  the  bond,  and 
made  the  judgment  thereon  rendered  erroneous.    At  the 
same  time  the  counsel  for  Watts- moved  to  dismiss  the  cer- 
Uorari  and  to  have  judgment  for  his  debt  against  the  plain- 
tiffs therein  and  their  sureties.    His  Honor,  being  of  opinion 
that  Boyle  departed  the  Court  under  a  mistake  as  to  Watt's 
consent  to  his  doing  so,  and,  therefore,  that  his  default  did 
not  imply  any  waiver  of  any  defects  in  the  proceedings,  and 
accounted  for  his  not  appealing ;  and  being  also  of  opinion 
that  the  judgment  of  the  County  Court  was  erroneous  be- 
cause the  ca.  aa.  was  defective,  and  this  was  a  proper  meth- 
od to  correct  that  error,  refused  the  motion  in  behalf  of  Watts, 
and  ordered  the  case  to  be  transferred  to  the  trial  docket. 

From  this  decision  of  his  Honor,  Watts  prayed  an  ap- 
peal, which  was  allowed. 

Biggs  for  the  plaintiff. 

No  counsel  in  this  Court  for  the  defendants. 

RuFFiN,  C.  J.  As  far,  as  this  application  is  founded  on 
4^urprise,  we  think  it  cannot  bie  sustained  for  two  reasons. 
One  is  upon  a  matter  of  law,  as  laid  do'Arn  in  Betta  v  Frank- 
lin, 4  Dev.  &  Bat.  464,  which  is,  that  from  the  nature  of  the 
defence  it  must  be  made  in  the  County  Court,  and  if  not 
made  there,  it  is  gone  at  law.  There  "is  no  new  trial  to  take 
'^ace  in  the  Superior  Court,  nor  any  question  in  the  Superi- 
or Court,  of  the  sufficiency  in  law  of  any  defence  made 
in  the  County  Court.  But  the  whole  rests  upon  an  allega- 
tion, that  the  party  had  a  good  defence  at  law,  which  he  has 
lost  without  his  fault  and  by  the  fault  of  the  other  party, 
and  asks  that  the  other  party  shall  not  be  allowed  to  insist 
•upon  his  advantage. 

Now,  that  prayer  it  is  not  the  province  of  an  appellate  Court 


Jone  1844  of  Lav  or  Court  of  Errors  to  grant,  but  that  of  a  Court  of 
Watto  "Equity,  which  relieves  against  accident,  mistake  or  surprise, 
▼  and  restrains  one  from  an  unconscientious  advantage.  But, 
^^  secondly,  there  was  no  surprise  in  this  case,  or  any  ground, 
on  which  even  a  Court  of  Equity  could  assist  the  party. 
We  agree  with  his  Honor  as  to  the  eflfect  of  the  affidavits, 
that  Watts  had  given  Boyle  no  reason  to  think,  he  might 
leave  Court,  and  that  the  mistcd^e  of  the  latter  arose  out  of 
his  own  folly  and  carelessness  in  not  making  enquiry  from 
the  creditor  himself  or  his  attorney.  Upon  the  remaining 
question  we  think  the  opinion  of  his  Honor  erroneous.  We 
do  not  stop  to  enquire,  whether  a  certiorari  is  or  is  Dot  the 
proper  proceeding  for  annulling  an  erroneous  judgment  of 
the  county  court  in  such  cases  as  this.  We  presume 
it  is  a  mere  clerical  error,  that  "the  case  was  transfer- 
red to  the  trial  docket ;  "  since  there  is  nothing  to  try, 
and  the  judgment  should  at  once  have  been,  that  the 
judgment  of  the  coimty  court  was  quashed  or  reversed,  and 
the  parties  left  to  begin  again.  But  assuming  this  to  be  a 
proper  proceeding  to  correct  the  error  of  the  County  Court, 
if  any,  we  think  the  motion  of  Watts  should  have  been  al- 
lowed, because  that  judgment  is  not  erroneous. 

We  held  in  Dobbin  v  Gaater^  4  Ired.  71,  that  where  the 
bond  was  in  due  form,  according  to  the  statute,  and  the  debtor 
would  not  appear  and  take  objections  to  the  previous  proceed- 
ings (if  open  to  him  there)  the  Court  was  not  botmd  to  look 
out  of  the  bond,  and  go  back,  more  than  it  would  be  bound 
to  require  the  plaintiff  to  prove  his  declaration  in  debt,  when 
the  defendant  did  not  deny  it  by  plea.  The  debtor  .and  his 
sureties  must  take  care  to  make  an  appearance  and  defence 
in  due  time ;  and  ought  not  to  be  heard  after  judgment,  to 
take  exceptions,  as  to  matter  of  fact  which  they  omitted  to 
present,  when  the  case  was  regularly  before  the  Court  Our 
opinion,  therefore,  is  that  the  judgment  must  be  reversed,  and 
that  judgment  be  given  against  Boyle  and  his  sureties, 
Hoffman  and  Pettijohn,  and  also  the  sureties  for  the  c^ttora- 
H,  for  the  debt,  interest  and  costs  formerly  recovered,  and 
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the  costs  of  the  Superior  Court  and  of  this  Court.  June,  1844 

Per  Curiam,  Judgment  accordingly.     suJoWb 

Lodge 
Callender 


ST.  J0HN*S;L0DGE,  No.  1.  WILMINGTON   w.  H.  B, 
CALLENDER  AND  AL- 

Upon  an  ianie  of  devisavit  ve/noft,  where  there  are  no  rahecribing  witneevee 
to  the  paper  propounded ,88  a  will  of  real  estate,  there  must  be  affirmative 
and  direct  proof  as  to  the  fact,  that  it  was  deposited  with  some  one  as  a 
.  will,  or  was  found  after  the  party's  death  among  his  valuable  things. 

The  circumstances  that  the  party,  who  had  been  a  resident  of  Wilmington, 
died  abroad— that  this  paper  writing  was  produced  by  his  partner  and  con- 
fidential friend,  also  a  rendent  of  Wilmihgton  and  since  dead-^that  the  pa- 
per was  sealed  up  and  on  the  envelope  was  endorsed  in  the  hand  writing 
o/  the  deceased  *'copy  Joseph  Deans'  Will  June  17th  180S  to  be  opened  af- 
ter his  death  by"  A.  B.  dec.  naming  several;  constitute  no  etidence  of  the 
fact  so  required  to  be  established. 

The  declarations  of  the  person  who  produosd  fhe  will  and  who  is  (dnce  dead, 
as  to  the  deposit  being  made  vrith  him,  are  not  competent  evidence. 

Nor  is  the  possession  of  the  land,  puiporting  to  be  devised,  by  the  allaged  deJ 
visee  for  thirty  six  yeam,  evidence  in  fl  Court  of  Probate  of  the  factum  of 
thevrill. 

One,  who  propotmds  a  wUI  for  Probate  cannot  sufier  a  nonsuit,  nor  withdraw 
the  paper  propounded.  The  proceeding  in  the  Court  is  one  in  remt  and  the 
Court  is  bound  to  give  its  sentence  on  the  paper  itself— the  f«i*-without  re* 
gard  to  particular  persons,  bat  always  endeavoring  to  give  proper  notice  to 
all  parties  intesested. 

The  cases  of  Sktde  v  fFathbum,  3  Ired.  567;  and  Redmond  ▼  CoWru,  4 
Dev.  437,  cited  and  approved. 

Appeal  from  the  Superior  Court  oi  Law  of  New  Hanover 
County  at  the  Spring  Term  1844,  his  Honor  Judge  Nash 
■presiding. 

This  was  an  issue  Bevisamivel  nan.  The  plaintiff  pro* 
pounded  the  paper  writing  offered  in  evidence  as  the  last 
yriil  and  testament  of  Joseph  Dean.  The  paper  was,  by  the 
competent  number  of  witnesses,  duly  proved  to  be  alL  in  the 

16 


June,  1644  hand  writing  of  Joseph  Dean,  with  his  name  duly  signed 
8t  John'T  ^^  *®  same.  It  was  then  proved  by  Captain  Hartman,  that 
Lodge  he  was  well  acquainted  with  Joseph  Dean,  that  he  was  for- 
Callcnder.  ^^^^'7  a  merchant  of  and  resided  in  the  town  of  Wilming- 
ton, and  was  in  partnership  with  Kingsby  Thurber  of  the 
said  town — that  in  the  year  1804  Joseph  Dean,  being  in 
bad  health,  sailed  in  a  vessel  of  his  own  for  the  West  Indies, 
and  that  in  due  time  the  vessel  returned  with  news  of  his 
death — that  the  witness  received  a  message  from  Judge 
Wright,  requesting  his  attendance  at  his  office — that,  upon 
going  there,  he  found  Judge  Wright,  Mr.  Thurber  and  other 
persons  assembled — that  a  packet  was  produced  by  Mr. 
Thurber,  sealed  up,  and  endorsed  in  the  hand  writing  of 
Joseph  Dean,  as  follows:  "Copy  Joseph  Dean's  will,  June 
I7th  1802,  to  be  opened  after  his  death  by  Richard  Bradley, 
Joshua  G,  Wright,  the  master  of  St.  John's  Lodge,  Wil- 
mington N.  C.  and  the  magistrate  of  police  of  said  town" — 
and  that  all  the  persons  so  mentioned  being  present,  the  seal 
was  broken,  and  the  paper  writing  now  propounded  was 
found  within  the  envelope,  also  sealed  and  endorsed  with 
the  same  direction,  also  in  the  hand  writing  of  Joseph  Dean, 
418  upon  the  envelope.  The  plaintiffs  then  offered  in  evidence 
the  declarations  made  by  Thurber  at  that  time,  as  to  where 
he  had  found  the  paper,  and  how  it  came  into  his  possession, 
as  a  part  of  the  transaction,  it  having  been  proved  by  the 
witness  that  Thurber  had  been  dead  about  twenty  years. 
This  testimony,  being  objected  to,  was  rejected  by  the  Court. 
The  plaintiffs  then  offered  to  prove,  that  they  had  taken  pos- 
session of  the  lot  of  ground,  devised  to  them  by  the  paper 
writing,  soon  after  the  death  of  Joseph  Dean,  and  had  been 
in  possession  ever  since.  This  testimony  was  also,  on  mo- 
tion of  the  defendant's  counsel,  rejected  by  the  Court.  In 
order  to  account  for  the  delay  in  propounding  the  paper  wri- 
ting, the  plaintiffs  shewed,  that,  in  the  year  1839  the  present 
defendants  had  brought  an  action  of  ejectment  against  the 
plaintiffs  to  gain  the  possession  of  the  lot  devised  to  them. 
The  present  suit  was  commenced  in  New  Hanover  Coimty 
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Court,  in  1840,  by  the  plaintiffs  propounding  the  paper  wri-"^'^»«  ^^44 
ting  in  that  Court  for  probate.    From  the  decision  of  thatgj^  john'« 
Court  this  present  appeal  was  taken  to  the  Superior  Court.    Lodg© 
There  were  no  subscribing  witnesses  to  the  will.  c*Uendcr. 

Upon  the  close  of  the  testimony,  the  Court  intimated  to 
the  counsel  for  the  plaintiffs,  that  he  should  instruct  the  ju- 
ry, that  there  was  no  testimony,  upon  which  they  could  find 
this  paper  writing  to  be  the  last  will  and  testament  of  Jo- 
seph Dean.    The  counsel  however  insisted  there  was  such 
evidence,  and  evidence  sufficient  to  authorize  the  jury  to  es- 
tablish the  will.    The  case  was  accordingly  put  to  the  jury. 
The  judge  in  his  charge  observed  to  the  jury,  that,  in  re- 
marking to  the  counsel,   that  he  should  instruct  them,  that 
there  was  no  testimony  on  which  they  could  find  this  paper 
writing  to  be  the  last  will  and  testament  of  Joseph  Dean,  he 
did  not  intend  to  say  there  was  no  evidence  to  go  to  them, 
but  he  had  intended  to  tell  them,  that  there  was  wanting  a 
link  material  to  make  out  the  case — that  the  whole  case 
was  now  submitted,  and  it  was  for  them  to  say  whether,  un- 
der the  evidence,  this  paper  writing  was  the  last  will  and  tes- 
tament of  Joseph  Dean.    The  Court  then  read  to  the  jury 
the  act  of  the  General    Assembly,  under  which  the  will 
was  propounded,  and,  after  reciting  to  them  the  testimo- 
ny, proceeded   to  observe,  that  it  was  not  sufficient  for 
them  to  be  satisfied,  that  this  paper  writing  was  all  in   the 
handwriting  of  Joseph  Dean,  and  that  it  truly  contained  that 
disposition  of  his  property,  which  he  intended ;  but  that  the 
plaintiffs  must,  before  they  could  ask  them  for  a  verdict  in  • 
its  favor,  go  further,  and  shew  them  by  legal  and  competent 
testimony,  that  it  was  also,  after  the  death  of  Joseph  Dean^ 
found  among  his  valuable  effects  or  papers,   or  that  it  had 
been  by  him  deposited  with  some  person  for  safe  keeping. 
It  was  for  them  to  say  what  evidence  had  been  given  to 
them  to  satisfy  them  upon  either  of  these  points — that  it  was 
not  sufficient  for  them,  as  jurors,  to  be  satisfied  that  a  fact 
was  so,  but  that  conviction  must  be  conveyed  to  theii  minds 
by  legal  and  competent  testimony — ^and,  as  an  illustration  of 


Jane,  1844  the  principle  80  laid  down,  the  Judge  observed,  that  it  was  a 
j^j^"^^^  principle  of  law,  that,  when  there  was  a  subscribing  witness 
Lodge  to  a  written  contract,  in  an  action  upon  that  contract  the  sub- 
Callender.  scribing  witness,  if  alive  and  within  the  control  of  the  Court, 
must  be  produced.  Thus  if  A.  gave  to  B.  his  bond,  and  C. 
witnessed  it,  in  an  action  on  the  bond  C.  must  be  produced 
or  his  absence  accounted  for,  and  A.  could  not  recover  by 
producing  D.,  who  swears  he  was  present  and  saw  B.  exe- 
cute it :  not  because  his  evidence  would  not  be  as  entirely  sat- 
isfactory to  the  minds  of  the  jury  as  that  of  C,  but  simply 
for  the  rule  of  law.  But,  again,  the  first  clause  of  the  Act, 
under  which  the  will  is  propounded,  says,  that  if  the  will  is 
not  written  altogether  by  the  deceased  and  his  name  inserted 
or  subscribed  by  himself  or  some  person  by  his  direction,  it 
shall  still  be  his  will,  if  written  by  his  direction,  and  attested 
in  his  presence  by  at  least  two  disinterested  witnesses.  The 
Act  further  requires,  that,  when  such  a  will  is  contested,  the 
due  execution  shall  be  proven  by  all  the  attesting  witnesses 
if  alive.  Suppose  a  will  so  made  to  be  attested  by  two  wit- 
nesses, and,  upon  the  trial  of  the  caveat^  it  turns  out  that 
one  of  them  cannot  be  examined  for  the  reason,  either  that 
he  is  interested  or  is  incompetent  from  infamy  to  give  evi- 
dence. Now  the  minds  of  the  jury  might  be  as  fully  satis- 
fied, by  the  testimony  of  the  one  competent  witness,  of  all 
the  facts  necessary  to  constitute  it  the  will  of  the  deceased, 
as  if  a  dozen  witnesses  were  introduced,  except  as  to  the  at- 
testation, and  yet  they  could  not  pronounce  it  the  will  of  the 
deceased.  These  cases,  the  jury  were  told,  were  stated  to 
them  to  shew,  that  it  was  not  sufficient  for  them  in  this  case 
to  believe,  that  the  will  was,  found,  after  the  death  of  Dean, 
among  his  valuable  papers  or  effects,  or  had  been  by  him  de- 
posited with  Thurber  or  some  other  person;  but  that  belief, 
to  authorize  them  to  find  a  verdict  upon  it,  must  be  founded 
upon  testimony  legally  competent  to  produce  it  It  was  for 
them  to  say,  whether  such  evidence  had  been  produced  be- 
fore them;  if  so,  they  would  find  a  verdict  in  favor  of  the 

plaintifis ;  if  not,  they  would  return  a  verdict  for  the  defend- 
ants. 
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The  counsell  for  the  plaintiff  asked  leave  of  the  Court  June  1844, 
to  enter  a  nonsuit,  which  was  refused.    The  jury  rendered  Z    TTT 
their  verdict  for  the  defendants.     From  the  sentence  pro-    Lodge 
nounced  upon  this  verdict,the  plamtiffs  appealed.  Callender 

Strange  for  the  plaintiffs. 

Wm.  H.  Haywood  and  Warren  Winslow  for  the  defend- 
ants. 

RuFPiN,  C.  J.  The  illustrations,  which  the  presiding 
Judge  found  himself  under  the  necessity  of  submitting  to 
the  jury,  to  enable  them  to  take  just  views  of  the  questions 
for  their  decision,  shew  very  plainly,  that  he  might,  and,  as 
we  think  more  properly  ought  to  have  told  them,  that  the  script 
was  not  duly  proved.  The  Act  of  ^84,  c.  226,  after  reciting,  that 
the  Act  of  the  previous  session  of  the  same  year  required  the 
attestation  of  witnesses  to  prevent  fraud  and  impositions  on 
persons  in  their  last  sickness  or  from  their  want  of  know- 
ledge, and  that  it  may  be  proper  to  make  exceptions  from  that 
rule  in  particular  cases,  proceeds  to  enact,  among  other 
things,  that  where  a  will  shall  be  found  among  the  valuable 
papers  or  effects  of  any  deceased  person,  or  shall  have  been 
lodged  in  the  hands  of  any  person  for  safe  keeping,  and  eve- 
ry part  thereof  is  proved  by  three  credible  witnesses  to  be 
in  the  hand  writing  of  the  deceased  person,  it  shall  be  deem- 
ed a  sufficient  will  in  law. 

This  seems  plainly  to  require  affirmative  and  direct  proot 
as  to  the  fact,  that  it  was  deposited  with  some  one  as  a  will, 
or  was  found,  after  the  party's  death,  among  his  valuable 
things.  But  it  is  said,  that  the  Act  does  not  prescribe  the 
mode  or  degree  of  proof,  or  the  rules  of  evidence  for  estab- 
lishing those  facts.  And  it  is  thence  inferred,  that  the  ques- 
tion is  to  be  left  to  the  jury  in  each  case,  if  there  be  any  cir- 
cumstance from  which  it  might  be  supposed,  that  the  paper 
had  been  deposited  as  the  statute  prescribes.  And  it  is  ar- 
gued, that,  here,  the  death  of  the  party  abroad,  and  the  pro- 
duction of  the  inslnunent  in  the  state  it  was,  by  his  surviv- 
ing partner,  and  confidential  friend,  now  also  dead,  are  cir- 
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June,  1844  cumstances  of  that  character.     But  we  think  otherwise. 
~     ~7  Those  circumstances  are  entirely  inconclusive  of  the  facts, 

St  John  0  ,        ,  ,   A       .  .  ^         1  • 

Lodge  that  the  script  was  left  with  any  person  or  found  in  any  par- 
Caliender  ^^^^^  place,  and  those  facts  must  be  proved,  under  the  stat- 
ute. If  the  circumstances  enumerated,  were,  per  «e,  to  be 
charged  in  an  allegation  propounding  these  papers,  the  alle- 
gation could  not  be  admitted  to  proof,  but  must  be  dismiss- 
ed. The  Act  makes  such  deposite  evidence  of  the  publication 
of  the  particular  instrument,  in  the  place  of  the  direct  evi- 
dence of  that  fact  by  the  fcnrmal  execution  of  the  instrument, 
the  declaration  by  the  party,  that  it  is  his  will,  in  the  pre- 
sence of  the  witnesses,  and  their  attestation.  Therefore,  as 
a  ceremony  of  publication,  it  is  indispensable  that  the  depos- 
ite, or  finding  under  the  requisite  circumstances,  should  be 
made  to  appear  by  such  evidence,  as  goes  to  the  point,  and, 
if  believed,  proves  it  affirmatively  and  distinctly.  That  is 
as  necessary  as  the  shewing  it  to  be  in  the  hand  writing  of 
the  deceased  party.  When  it  does  not  appear,  that  it  was 
written  by  some  other  person,  it  is  as  {xobable,  that  it  might 
have  been  written  by  the  supposed  testator  as  by  any  body 
else.  Yet  it  is  not  for  the  jury  to  say  arbitrarily,  that  it  was 
written  by  the  deceased,  without  any  direct  evidence,  the  one 
way  or  the  other.  On  the  contrary,  the  Act  requires,  that 
the  hand  writing  shall  be  proved  by  at  least  three  credible 
witnesses.  It  is  true  that  no  particular  number  of  witnesses 
is  prescribed,  as  to  the  deposite  of  the  script;  because  the  lodg- 
ing or  finding  it  is  not,  like  hand- writing,  matter  of  opinion,  but 
matter  of  feet ;  about  which  there  can  be  no  mistake,  if  the 
witness  deposing  to  it,  possess  ordinary  capacity  and  integrity. 
The  fact  itself,  however,  is  to  be  found  on  proof,  and  not  on 
conjecture ;  and  therefore  it  is  not  to  be  left  to  the  jury,  on 
evidence  that  makes  it  merely  a  matter  of  conjecture.  There 
is  no  trace  of  this  paper,  until  produced  by  Thurber  some- 
time after  the  death  of  the  party  abroad  But  how  Thurber 
came  by  it,  whether  the  deceased  left  it  with  him,  or  sent  it 
back  by  the  ship  in  which  he  sailed  or  otherwise,  or  whe- 
ttier  he  found  it  among  valuable  or  waste  papers,  there  are 
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no  means  of  determining.    All  the  guards  of  the  statute  J«n«J  844 
Would  be  destroyed,  by  probates  upon  such  vague  and  un-  gTj^ 
certain  conjectures  of  publication.  Ltnigo 

It  was  then  said,  that  the  fact  would  have  appeared  by  the  CaU«nder 
declarations  of  Thurber,  and  that  they  ought  to  have  been 
^milted  as  a  part  of  the  res  gest(B.  But  of  what  res  ges- 
ice  were  those  declarations  a  part?  Merely  the  production 
of  the  instrument.  As  to  the  deposite  of  the  paper  with  him 
or  his  finding  it  among  the  deceased's  papers,  the  declarations 
were  but  the  narrative  of  a  past  transaction,  and  not  a  part  of 
one  then  enacted.  If  he  could  have  proved  those  facts  it  is 
the  misfortune  or  folly  of  these  parties  not  to  have  oflFered 
the  instrument  for  probate  during  his  life,  when  they  could 
have  had  his  oath.  His  declarations  in  pais  are  not  compe- 
tent. 

It  was  then  insisted,  that  the  long  possession  of  the  land 
devised,  from  1804  to  1840,  by  those  to  whom  the  paper 
purports  to  devise  it,  and  the  production  of  the  instnunent 
by  those  persons,  dispense  with  further  proof  of  execution, 
and  of  the  capacity  of  the  deceased,  and  authorize  a  verdict 
and  sentence  in  favor  of  it  as  the  party's  will.  This  is  urg- 
ed, because  it  is  said  it  would  be  sufficient  evidence  of  a  title 
by  devise  in  an  ejectment.  Admitting  that  it  would  be  a 
point,  on  which  we  intimate  no  opinion ;  yet  it  would  not 
follow,  that  it  was  proof  of  the  script  as  a  will  in  this  pro- 
ceeding. To  say  it  would,  is  to  confound  two  very  different 
things.  In  ejectment  the  question  is  general  on  the  title.  In 
certain  cases  of  ancient  wUIs,  where  tlie  instrument  has 
been  in  the  proper  custody,  and  a  long  possession  consistent 
with  it,  the  title  is  adjudged  in  the  devisee  without  proof  of 
the  will  on  the  trial — the  law  deeming  it  out  of  the  party^s 
power  to  make  proof  at  that  late  day,  and  that  those  circum- 
stances supply,  as  presumptions,  the  place  of  proof.  If  these 
parties  could  have  used  this  instrument  in  that  way,  they 
were  at  liberty  to  do  so.  They  did  not,  however,  think  proper 
to  run  that  risk,  and  rely  on  it,  as  an  unproved  will,  in  eject- 
ment, but  instituted  this  proceeding,  and  thereby  undertook 
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June  1844^0  pjQye  this  instrument  directly,  as  a  will,  and  ask,  that 

St  John's  ^P^"^  ^^'^^  proof  it  shall  be  declared,  and  be  recorded  as  the 

Lodge    proved  will  of  the  party  deceased.    Prom  the  nature  of  the 

Callender. proceeding,  therefore,  the  proffered  proof  must  be  made; 

and  it  is  to  no  purpose  to  say,  that,  in  another  proceeding, 

and  upon  a  different  state  of  the  question,  the  proof  would 

be  dispensed  with. 

We  are  not  sure  that  we  understand,  what  was  meant  by 
the  appellants'  asking  leave  to  suffer  a  nonsuit,  as  the  term 
is  not  appropriate  to  proceedings  in  a  Court  of  Probate.  But 
from  analogy  to  actions  at  law,  we  suppose  the^object  was  to 
withdraw  from  the  Court  before  a  verdict  was  rendered  on 
the  issue,  devtaavit  vel  non,  so  as  to  prevent  the  dehvery  of 
a  verdict,  and  leave  the  party  at  liberty  to  institute  another 
proceeding  of  the  same  kind.  If  so,  we  think  it  inconsistent 
with  a  proceeding  of  this  sort  and  contrary  to  the  nature  of 
the  jurisdiction  of  the  Court  of  Probate.  The  instrument 
propounded  is  always  brought  into  Court  in  the  first  in- 
stance, and  the  jurisdiction  is  in  rem.  The  inquiry  is  whe- 
ther the  party  deceased  died  testate,  or  intestate,  and  if  the 
former,  whether  the  script  propounded  be  his  will  or  a  part 
of  it,  or  not, 

"^Vhen  once  regularly  raised,  the  Court  must  pronounce  on 
those  questions,  without  reference  to  the  presence  of  this  or  that 
person ;  for  the  sentence,  until  annulled,  binds  all  the  world.  If 
a  cause  is  about  to  be  heard  or  under  a  hearing,  and  a  party 
in  interest  is  not  furnished  with  full  proof  and  has  been  sur- 
prised, his  course  is,  for  cause  shewn,  to  get  an  order  for  o- 
pening  the  case  to  farther  proof  and  deferring  the  pronoun- 
cing of  sentence.  Though  not  in  form,  it  is  in  substance 
not  materially  different  upon  an  issue  made  up  and  tried  in 
a  Court  of  Law  under  our  statute.  It  is  analogous  to  the 
trial  of  an  issue  out  of  Chancery — only,  the  one  is  at  the  in- 
stance of  the  chancellor  to  satisfy  his  conscience,  and  the 
other  the  law  compels  the  Court  of  Probate  to  make  up  in 
every  case  of  a  disputed  will.  From  the  nature  of  an  issue, 
he,  who  alleges  the  affirmative,  opens  the  case,  and  for  that 
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reason  the  party  propounding  the  will  is  commonly  spoken  J«n«.  1844 
of  as  the  plaintiff.    But  it  is  inaccurate ;  for  properly  speak-  gj.  john^ 
ing,  there  is  neither  plaintiff  nor  defendant,  but  both  sides    Lodge 
are  equally  actors  in  obedience  to  the  order  directing  the  is-  callondcr 
sue.    In  neither  case  is  the  party  in  the  affirmative  at  libe^ 
ty  to  withdraw  and  defeat  a  trial  more  than  the  party  in  the 
negative.  If  injustice  be  done  on  the  trial,  the  relief  is  to  get 
that  finding  set  aside  by  the  Court,  which  ordered  the  issue, 
and  have  it  tried  again.    We  have  not  known  of  any  other 
course.    It  is  especially  proper  in  the  Court  of  Probate.    Af- 
ter an  allegation,  propounding  a  will  has  been  received,  un- 
til it  has  been  decided,  and  the  paper  pronounced  against, 
administration  cannot  be  granted;  for  the  jurisdiction  to  grant 
administration  is  only  where  there  is  an  intestacy,  and  that 
is  always  declared  before  or  at  the  granting  of  the  letters  of 
administration,  and  recited  in  them.     Slade  v  Washburn, 
3  Ired.  557. 

It  would  be  most  absurd  to  keep  the  question  of  intestacy 
evex  open  by  allowing  one,  setting  up  a  pretended  will,  to 
propound  and  repropound  it,  and  at  his  pleasure  to  baffle  the 
Court  and  hinder  sentence  from  being  finally  pronounced, 
by  withdrawing  from  the  Court.    It  cannot  be  so.    On  the 
contrary,  the  paper  itself,  the  res  is  suhjudice,  and  the  Judge 
gives  his  sentence  for  or  against  it,  without  noticing  particu- 
lar persons.     The  Court  endeavors  that  all  parties  in  interest 
shall  have  notice,  that  theinstmment  is  suh  lite;  and,  that  done, 
the  sentence  binds  persons  having  such  notice  as  much  as  if 
they  were  parties  acting  in  the  proceedings.  Eedmond  v  Col- 
lins, 4  Dev.  437.   The  object  of  the  motion  in  this  case  could 
not,  therefore,  be  effected ;  for  if  the  party  could  be  allowed 
to  withdraw  and  had  withdrawn  from  the  cause,  he  could 
not  have  taken  the  instrument  with  him.    It  still  remained 
in  the  custody  of  the  law,  and  the  Court  must  have  proceed- 
ed to  sentence  against  it,  which  would  have  concluded  this 
person  as  it  would  others,  Avhile  the  sentence  remained  in 
force,  and,  further,  would  "  have  concluded  him,  once  act- 

17 
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June,  1844  ing  in  the  cause,  from  re-propounding  the  instrument.    As 

Bt.  John's  ^'^^  paper  was  only  propounded  by  the  devisee,  as  a  will  of 

l^ge    real  estate,  our  view  is  confirmed  to  the  points  arising  out  of 

OaUeoder   ^^  Statute.  (A.) 

Per  Curiam,  Sentence  affirmed. 


(A.)  Note  by  the  Reporter.  By  an  act  passed  at 
the  session  of  1840,  ch.  62,  all  wills  in  writing  of  personal 
estate,  made  after  the  4th  of  July,  1841,  are  to  be  executed 
with  the  same  formalities  as  wills  of  real  estate,  except  nun- 
cupative wills  as  before  regulated. 
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June,  1844  warrant,  that  the  defendant  suggested  the  want  of  assets  to 
J^^jJ      satisfy  the  plaintiff's  demand  and  that  he  was  desii^us  to  a- 
V       vail  himself  of  such  plea ;  and  the  proceedings  were  return- 
^'    ed  to  the  succeeding  term  of  the  County  Court.    At  that 
term  the  defendant  appeared  and  pleaded  flene  administra-- 
xit,  no  assets,  and  certain  judgments  and  no  assets  prcRterj 
on  which  issues  were  joined.    At  May  Term,  1838,  the  is- 
sues were  tried  and  found  in  favor  of  the  plaintiff,  and  from 
the  judgment  the  defendant  appealed  to  the  Superior  Court. 
At  September  Term,  1843,  the  defendant  pleaded  puis  dar^ 
rein  continuance,  two  judgments  recovered  against  him  at 
that  term  and  no  assets  ultra ;  to  which  the  plaintiff  demur- 
red.   On  argument  the  court  gave  judgment  for  the  defen- 
dant, and  the  plaintiff  appealed. 

John  H.  Bryan  &  Husted  for  the  plaintiff,  to  shew  that 
an  executor  or  administrator  cannot  plead  that  he  has  fully 
administered  since  the  last  continuance,  cited  Smoot  v 
Wright^  Conf.  Rep.  374,  Churchill  v  Comron,  Ibid.  555, 
Collins  V  UnderhilVs  Exr.,  2  Car.  Law.  Repos.  579.  They 
also  contended  that  there  was  less  reason  in  our  State  for  al- 
lowing a  plea  of  jput^  darrein  coniinuanee  as  to  the  assets, 
because  our  Act  of  Assembly  allows  the  administrator  nine 
months  from  the  time  of  his  administration  for  pleading,  for 
the  purpose  of  allowing  him  to  examine  into  the  state  of  his 
assets  and  applying  them  properly. 

Saunders  &  Manly  for  the  defendant,  relied  upon  the  ca- 
ses of  Prince  v  JCicholson,  6  Taunt.  665, 1  Eng.  Com.  Law. 
Bep.  228,  and  lAltleton  v  Cross^  10  Eng.  Com,  Law.  Rep. 
93,  and  upon  2  Williams  on  Exors.  764,  755. 

RuFFiN,  C.  J.  The  only  authority  cited  in  support  of 
the  judgment  is  the  modern  case  of  Prince  v  ^icholson^  5 
Taunton,  665,  and  one  or  two  others,  founded  on  it. 

That  case  admits,  that  it  lays  down  a  new  rule,  not  au- 
thorised by  any  precedent.  But  it  is  to  the  point.  If,  howev- 
er, we  were*  satisfied  with  the  reasoning  on  which  it  goes, 
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•we  should  not  be  at  liberty  to  follow  it.  We  have  supposed  ^""^'i®^ 
it  to  be  settled  doctrine  in  this  State,  that,  after  a  suit  by  a  ^^^ 
creditor,  an  executor  cannot  prejudice  that  creditor  by  the  v 
voluntary  payment  of  another  debt  of  equal  dignity,  and,  "  ^' 
further,  that,  after  a  plea  in  one  action,  the  executor  cannot 
prejudice  the  plaintiff  therein  by  availing  himself,  as  a  de- 
fence for  want  of  assets,,  of  a  judgment  in  another  action 
subsequent  to  the  plea  in  the  first.  The  plea  ought  to  state 
.the  assets  truly,,  las  they  existed,  in  the  one  case,  at  the  time 
jof  the  suit  brought,  and  in  the  other,  at  the  time  of  the 
plea  pleaded.  The  former  position  has  been  lately  stated  in 
White  V  Jirrington,  3  Ired.  166,  which  followed  many  pre- 
vious coses.  The  latter  was  decided  on  demurrer  in  Church- 
ill  V  Comron,  Conf.  Rep.  665.  1  Murph.  ^9.  That  was 
a  plea  of  a  judgment  since  the  last  continuance,  and  the 
plea  was  held  bad  by  the  judgment  of  the  whole  Court. 
The  question  was  again  made  in  Collins  v  Underhillj  2 
No.  Car.  L.  Repos.  679,  and  decided  the  same  way  a  s^ 
cond  time  by  the  Supreme  Court  of  1816.  These  repeated 
adjudications  of  our  own  Courts  must  outweigh  the  recent 
decisions  of  those  of  another  Coimtry,  introductory  of  a  novel 
rule  into  the  conamon  law,  and  resting  only  on  general  reas- 
oning. Indeed,  as  authorities,  those  adjudications  of  our  high* 
est  tribunals  are  conclusive  on  us  at  this  day,  the  more  espe- 
cially, 9S  we  believe  ihey  have  ever  since  been  regarded  by 
the  Profession  as  fixing  the  law,  and  the  Legislature  has  ob- 
viously acted  on  the  same  idea. 

But  we  own,  that  to  our  apprehensions  the  decisions  of 
our  Courts  are  sustained  by  the  better  reasons.  We  think 
the  law  ought  in  this,  as  in  other  instances,  to  favour  the 
diligent.  Not  indeed  to  the  injury  of  a  faithful  executor 
by  subjecting  him  to  the  payment  of  the  same  sum  twice  or 
oftener,  for  the  want  of  a  power,  conferred  by  the  law  fairly 
to  appropriate  it  once,  cmd  protect  himself  by  such  appropria- 
tion. But  no  such  injustice  is  worked  by  the  law.  For  as,  up- 
on a  deficiency  of  assets  to  pay  two  creditors,  the  executor 
cannot  compel  them  to  accept  proportional  shares  of  their 


Jttoe,  isudebtSy  the  law  allows  the  executori  as  a  boon  to  him  and 
"ZZ  for  his  protection,  to  pay  one  in  preference  to  the  other.  So, 
▼  upon  a  like  principle,  which  is  well  explained  by  Lord  El- 
^^^y-  LENBOROUGH  in  Tollput  ▼  WeUsy  1  Maul.  &  Selw.  396,  an 
executor,  when  sued  by  two  or  more  creditors,  may  confess 
judgments  to  some  td  the  amount  of  the  assets,  and  plead 
them  to  actions  of  the  others.  Nay,  the  indulgence  to  the 
executor  is  still  more  libeml,  and  properly  so.  In  Waters 
Y  Ogdeity  Dong.  453,  an  administrator  pleaded  pkitea^^min- 
istravit  prteler  £48,  and  to  another  action  pleneadnitftMlra- 
vit  prxttr  the  same  £48 — and  as  to  that  sum,  that  he 
had  confessed  it  in  the  other  action  in  a  plea  at  the  same 
term.  It  was  held  good,  because  the  defendant  had  in  the 
first  action  accounted  for  all  the  assets,  and  done  all  in  his 
power  to  appropriate  them.  He  had  not  enough  to  satisfy 
the  whole  demand,  and  therefore  could  not  confess  judg- 
ment in  the  first  action;  nor  could  he  compel  the  plaintifi*  in 
that  action  to  confess  his  plea  and  take  judgment  for  the  sum 
confessed,  as  he  might  think  the  defendant  had  more  assets. 
Hence,  as  the  executor  could  do  no  more  than  he  had  d<me, 
he  was  of  necessity  protected  in  such  appropriation  of  the 
assets  before  pleading  in  the  other  action.  But  that  clearly 
excludes  the  idea,  that  after  pleading  falsely  in  one  action,  an 
executor  can  confess  judgment  or  confess  assets  in  another 
suit,  and  plead  it  since  the  last  continuance.  The  plea  must 
be  in  due  time ;  that  is,  when  the  executor  has  been  first  o- 
bliged  to  plead.  A  difference  is  taken,  indeed,  in  Prince  v 
Nicholson,  between  it  and  Waters  v  Ogden ;  namely,  that 
in  Waters  v  Ogden,  the  defendant  admitted  the  debt  in  each 
of  the  actions  brought  against  him,  while  in  the  other  he 
felt  it  his  duty  to  dispute  the  debt  by  pleading  the  general  is- 
sue, so  that  he  could  not  confess  assets  therein  and  plead 
that  in  the  second  suit.  Hence,  the  Court  extended  the  dis- 
cretion of  the  executor  to  the  confessing  of  judgment,  in  a 
subsequent  action,  and  allowed  him  to  plead  that  puis  dar^ 
rien  continuance  in  a  prior  one,  wherein  he  had  before 
pleaded  the  general  issue  and  thereby  admitted  assets.  It 
was  said  by  Chief  Justice  Gibbs,  it  was  to  be  presmned 
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June  1844  let  any  one  judge.  That  the  court  had  prevented  mischiefs 
jj^  "to  the  creditors  and  executors,  by  regulating  the  period  of 
▼  pleading  in  the  several  actions  upon  just  terms  is  unquestion- 
^*  able.  It  was  acknowledged  in  that  case.  It  is  so  stated  in 
ToUput  y  Wells;  where  it  is  said,  the  practice  was,  if  an 
executor  applied  for  time  to  plead,  to  grant  it  only  on  condi- 
tion of  his  not  confessing  judgment :  a  condition  so  obvi^ 
ously  nugatory,  as  to  render  it  rMiculous  to  iippose  if,  if  die 
executor  could  plead  a  judgment  since  the  last  continuance. 
And  that  able  lawyer,  and  eminent  Judge,  Mr.  Justice  Bay- 
ley,  lays  down  the  law  in  that  case  clearly  the  other  way 
His  words  are ,  ^'an  executor  may,  pending  an  action  against 
him  by  one  creditor,  confess  a  judgment  to  another  in  equal 
degree,  provided  he  do  it  before  he  is  compelled  to  plead  to 
the  action ;  because  up  to  that  extent  the  law  allows  him  to 
give  a  preference."  The  same  principle  is  laid  down  in 
Wentworth's  Office  of  Executors  145. 

Biit  if  Prince  v  Meholson,  be  law  in  England,  the  very 
principles  of  that  case  forbid  the  plea  in  this  case.    First, 
that  time  to  plead,  which  was  not  there  allowed  any  influ- 
ence towards  upholding  the  old  rule  c^  law,  becatise  it  wasnot 
the  absolute  right  of  the  executor,  but  was  fettered  with  condi- 
tons,  and  depended  on  the  indulgence  of  the  Court,  is  given 
in  this  State  untrammelled  and  at  the  mere  will  of  the  exec* 
utor.  By  the  Revised  Statute,  c.  46,  s.  23,  24,  &  25,  an  exec- 
utor cannot  be  compelled  to  plead  to  an  action,  brought  in  a 
Court  of  Record  before  the  expiration  of  nine  calendar 
months  from  his  qualification.    And,  if  he  be  warranted  be- 
fore that  period,  it  is  the  duty  of  the  magistrate,  by  entry  on 
the  warrant,  to  postpone  the  trial   to  some  day  after  the  ex- 
piration of  that  time.    And,  further,  if  upon  the  trial  of  the 
warrant,  the  executor  be  desirous  to  avail  himself  of  the  want  (tf 
assets,  he  may  suggest  it  to  the  magistrate,  who  shall  endorse 
the  same  on  the  warrant,  and  if  he  find  the  plaintiff's  claim 
to  be  just,  he  shall  give  judgment  therefor,  and  return  the 
warrant  with  the  endorsements  and  judgment  to  the  next 
County  Court,  ^'where  the  defendant  may  plead  any  plea. 
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Jane,  1844  plea  relative  to  the  assets,  may  be  any  "trAicA  eouU  he 
Hall  P^^^^^y  ^^^  the  suit  been  instituied  returnable  to  that 
V  ^erm."  Thus  shewing  that  the  material  point  of  time,  at 
^**"^*  which  the  executor's  hands  were  miderstood  to  become  tied, 
as  to  the  disposition  of  the  assets,  in  respect  to  each  particu- 
lar creditor,  is,  where  he  is  called  on  to  plead  to  the  action 
of  that  creditor.  The  Court  could  not  sustain  this  plea  with- 
out obvious  disrespect  to  the  Liegislative  interpretation  of  the 
previous  law  or  their  intention  as  to  what  it  should  be.  We 
therefore,  conclude,  that  the  plea  would  be  bad,  were  this 
an  original  action  brought  to  the  County  Court,  and  conse- 
quently open,  when  the  executor  was  called  on  to  plead  to 
it,  to  every  defence,  as  well  in  denial  of  the  debt  as  of  assets. 
But  if  that  were  otherwise,  then,  Secondly,  this  particu- 
lar case,  we  think  is  clearly  one,  in  Which  there  is  no  pre- 
tence for  admitting  the  plea.  The  peculiar  nature  of  it, 
seems  to  have  been  overlooked ;  for  it  is  entirely  distinguiA- 
able  from  Frince  v  J^iehohon.  The  main  ground  of  that 
case,  is  that  it  was  unavoidable  to  entrust  the  executor  with 
a  discretion  to  defend  or  not  defend  the  actions  by  denying 
or  not  denying  the  debt,  as  he  did  in  that  case;  and  that 
it  was  to  be  presumed  that  he  did  so  bona  fide\  and 
therefore,  that  he  ought  not  to  be  prejudiced  by  deny- 
ing the  debt  and  not  confessing  assets  in  a  first  suit,  so 
as  to  protect  himself  in  a  second,  in  which  judgment 
was  first  recovered  to  the  amount  of  the  assets.  Now,  that 
wholly  fails  in  the  case  before  us.  Here  the  defendant  did 
not  and  could  not  deny  the  debt  by  plea  in  the  County 
Court.  The  debt  to  the  plaintiflF  was  established  by  the 
judgment  of  the  magistrate,  and  the  executor  made  no  re- 
sistance to  it.  If  he  meant  to  deny  the  debt,  he  must  appeal 
as  in  ordinary  cases.  Under  this  Act  of  1828,  he  cannot 
call  that  in  question  again,  and  the  only  point  that  could  be 
made,  after  the  case  got  into  the  county  Court,  was  "relative 
to  the  assets."  Then,  this  case  is  that  of  a  creditor  claim- 
ing a  debt,  admittedyrom  the  beginning  to  be  just,  and  is, 
therefore,  not  analogous  to  Frince  v  JfiehoUon,  but  rather 
Waiers  v  Ogden,  which  protects  the  executor  as  to  the  as- 
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June,  1S44  he  Unquestionably  ought  to  have  confessed  in  the  suit  at  the 

V  It  may  not  be  amiss  to  mention  that  these  principles  have 

^^^^'  the  sanction,  not  only  of  the  opinion  of  the  present  members 
of  the  Court,  but  also  that  of  the  late  Judge  Gaston.  A 
year  or  more  ago  a  bill  in  equity  by  the  present  defendant,  a- 
gainst  the  plaintiff  and  several  other  creditors,  who  had  suits  in 
like  circumstances,  stating  the  whole  case  and  seeking  relief 
upon  some  equitable  ground  of  a  mistake  as  to  a  sum  of  mo- 
ney not  being  assets,  which  turned  out  to  be  assets,  was  sub- 
mitted to  Judge  Gaston  for  an  injunction.  He  thought 
proper  to  consult  his  brethren,  and,  upon  consideration, 
we  were  all  of  opinion,  that  the  plaintiff  had  concluded  him- 
self by  his  incautious  pleading  at  law,  and  that  he  could  have 
no  relief  in  equity ;  and  we  declined  making  any  order  on 
the  bill. 

Upon  reconsideration  of  the  question,  the  present  Court  is 
also  imanimous,  that  the  judgment  must  be  reversed,  and  the 
demurrer  sustained;  and  the  cause  remanded  with  instruc- 
tions  to  proceed  therein  according  to  law. 

Per  Curiam,  Ordered  Accordingly. 
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June,  1844  ficer  who  served  the  warrants.  They  also  proved  notices 
P^^^"  of  the  levies  given  to  the  defendant,  Staunton  Elliott,  in  due 
▼  time,  and  that  these,  together  with  the  warrants,  judgments 
^  and  levies,  were  returned  to  the  ensuing  Coimty  Court  of 
Chowan — ^that  at  this  term  of  the  Court,  on  motion,  both 
judgments  were  aflirmed,  and  orders  of  sale  issued  from  the 
said  Court,  under  which  the  sheriff  of  Chowan  offered  the 
said  land  for  sale,  when  the  lessors  of  the  plaintiff  became 
the  purchasers,  and  took  from  the  sheriff  his  deed,  which 
was  duly  proved  and  registered.  They  also  proved  that  the 
defendant  was  in  possession  of  the  land  at  the  commence- 
ment of  the  suit  The  defendant  then  offered  in  evidence 
the  minute  docket  of  Chowan  County  Court,  upon  which  ap- 
peared the  followiag  entry  at  November  Term,  1842,  to 
wit : 

•'The  following  justices  of  the  peace  of  the  County  being 
present  (naming  ten  justices)  Benjamin  A.  Hines  was  duly 
elected  Constable  by  the  Court  for  one  year,  whereupon  he 
appeared  in  open  Court  and  entered  into  bonds." 

It  was  in  proof  that  Hines  lived  in  the  town  of  Edenton 
in  the  County  of  Chowan ;  that  he  was  the  same  person, 
who  served  the  warrants,  and  made  the  levies  and  returns  a- 
bove  mentioned ;  that  the  people  had  made  no  election  of  a 
constable  in  the  year  1842,  for  the  district  in  which  Hines 
lived — that  the  first  Court  of  Pleas  and  duarter  Sessions  af- 
ter the  first  of  January,  1842,  commenced  its  session  on  the 
1st  Monday  of  February  of  that  year,  and  that  there  was  no 
re-appointment  of  Hines  to  the  office  of  Constable  until  No- 
vember Term,  1843.  It  was  proved,  that  Hines  acted  as  a 
Constable  of  Chowan  County,  under  his  appointment  at  No- 
vember Term,  1842,  until  he  was  re-appointed  at  November 
Term,  1843,  and  that,  during  that  time,  he  discharged  aU 
the  duties  pertaining  to  the  office  of  constable,  which  he  was 
called  upon  to  perform;  and  that  in  the  service  of  the  two 
warrants  before  menticmed,  in  making  the  levies  and  giviug 
the  notices,  he  professed  to  act  as  Constable. 

It  was  contended  on  the  part  of  the  defendants,  that  the 
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Jane  18U  County  Court,  upon  which  the  executions  were  issued  and 
"g  .^    the  land  was  sold,  preclude  a  collateral  enquiry  into  the  reg- 

▼  ularity  of  the  previous  proceedings. 
Elliott  rpjjg  ^^j  Qf  Assembly,  Re?.  Stat.  c.  45,  s.  8,  confers  the 
jurisdiction  on  the  County  Court,  when  a  justice's  execution 
is  returned,  levied  on  land,  to  enter  a  judgment  there  for  the 
debt  recovered  and  costs,  on  the  application  of  the  plaintiff. 
There  the  act,  s.  19,  provides,  that  when  an  officer  shall  levy 
such  an  execution  on  land,  he  shall  serve  the  defendant  with 
notice  in  writing  at  least  five  days  before  the  term,  to  which 
the  execution  is  to  be  returned,  of  the  levy  and  of  the  term 
to  which  it  will  be  returned,  and  thereupon  the  Court  shall 
make  an  order  of  sale.  If  it  shall  not  appear,  that  snch 
notice  has  been  given,  then  the  Court  is  to  order  a  notice 
to  issue  to  the  defendant  and  shall  not  proceed  to  make 
any  order  of  sale  until  notice  be  served  on  the  defen- 
dant five  days  before  Court.  These  provisions  shew, 
that  the  proceedings  in  the  County  Court  upon  the  re- 
turn of  a  levy  on  land,  which  consist  in  rendering  a  judg- 
ment there  for  the  debt,  and  awarding  execution  thereof  a- 
gainst  the  land  levied  on,  or  against  the  person,  or  property 
generally,  of  the  debtor,  at  the  election  of  the  creditor,  is  a 
judicial  proceeding,  and  therefore,  conclusive  until  reversed. 
Rev.  St  c.  31,  s.  JOS.  Jones  v  Judkins,  4  Dev.  &.  Bat. 
454.  The  rendering  of  the  judgment  imports  that  the  requi- 
site notice  has  been  duly  given ;  since  the  Court  is  forbidden 
to  enter  judgment  until  notice  is  served.  There  must  there*. 
fore  have  been  evidence  to  the  Court,  that  there  had  been  no- 
tice; and  the  decision  upon  that  evidence  is  conclusive,  while 
it  stands.  We  have  held,  indeed,  that  when  it  appears,  that 
the  notice  had  not,  and  could  not  have  been  given,  and  the 
want  of  it  was  not  waived  by  the  party,  an  order  of  sale 
would  be  void.  Borden  v  Smith,  3  Dev.  &  Bat.  35.  That 
is  the  necessary  result  of  the  principle  laid  down  in  •Arm- 
strong  V  Harshan,  1  Dev,  187.  Irhey  v  Wilson,  I  Dev. 
&  Bat.  Eq.  568,  and  Skinner  v  Moore,  2  Dev.  &  Bat  138, 
which  is,  that  a  judgment  against  one,  not  a  party,  to  the 
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Jane,  1844  business  of  life  could  not  go  on,  if  it  were  not  so,  16  Vin* 
gjjj.j^^    Abr.  114.     In  Fowler  v  Behee,  9  Mass.  231,  there  was  a 
V       plea,  that  the  commission  had  illegally  issued  to  the  sheriff 
who  served  the  writ,  and  that  he  was  not  de  jure  sheriff. 
Such  in  law  was  the  truth,  for  in  10  Mass.  R.  290,  upon  an 
information  the  appointment  was  held  illegal  and  vacated. 
Yet  upon  demurrer  to  the  plea  in  the  action  mentioned,  the 
plea  was  held  bad.    Chief  Justice  MLrsoks  said,  that 
Smith,  the  sheriff,  was  no  party  to  that  record  and  could  not 
be  heard :  although  the  judgment  would  as  effectually  decide 
on  his  title  as  if  he  were  a  party ;  which  would  be  contrary 
to  natural  equity  and  the  policy  of  the  law.    From  consid- 
erations like  those,  as  he  considered,  had  arisen  the  distinc- 
tion between  holding  an  office  de  jure  and  de  facto,  and  as  he 
was  a  sheriff  in  fact,  the  service  by  him  was  deemed  good 
in  that  action.     That  decision  is  directly  in  point  here,  and 
we  think  rests  upon  a  sound  foundation  of  reason  and  author- 
ity.   One  not  duly  appointed  to  office,  must  yield  it  and  the 
fees  received  by  him  to  the  person  lawfully  entitled,  and  in 
actions  belweeen  them,  in  which  both  sides  could  be  heard, 
the  Court  would  determine  the  right,  and  also  the  the  legali- 
ty of  the  appointment  would  be  enquired  into  upon  a  quo 
warranto.    But  except  in  proceedings  in  which  the  ques- 
tion is  thus  directly  presented,  "  in  the  case  of  all  peace  of- 
ficers, justices  of  the  peace,  constables,  (fcc,  it  is  sufficient," 
said  Mr.  Justtice  Buller,  in  Berryman  v  Wise,  4  T.  R. 
366,  "  to  prove  that  they  acted  in  these  characters,  without 
producing  their  appointments,  and  that  even  in  the  case  of 
murder."    And  such  is  every  day  our  experience  of  the 
course  of  proceeding.    When  a  warrant,  judgment  or  an  ex- 
ecution granted  by  a  justice  of  the  peace,  is  used  upon  a  tri- 
al, there  is  not  a  thought  of  proving  him  in  office  by  his 
commission  and  taking  the  oaths,  but  only  that  he  is  an  act- 
ing magistrate  and  that  he  gave  the  precepts,  or  that  they  are 
in  his  hand  writing.    It  is  the  same  as  to  the  return  of  a 
sheriff  or  constable.    The  crown  case  alluded  to  by  Judge 
Bxjller  is  that  of  Thomas  Gordan,  decided  by  all  the 
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Jttne,  1844  that  the  party  was  diily  appointed,  and  therefore,  that  every 
B^^g  person  might  compel  him,  for  the  legal  fees,  to  do  his  biisi- 
▼  ness,  and  for  the  same  reason,  was  bound  to  submit  to  his 
**  authority  as  the  officer  of  the  country.  A  public  office  is  to 
be  supposed  necessary  for  the  public  service  and  for  the  con- 
venience of  all  the  various  members  of  the  community;  and, 
therefore,  that  it  will  be  duly  filled  by  Ihe  public  authority. 
When  one  is  foimd  actually  in  office  and  openly  and  noto- 
riously exercising  its  functions  in  a  limited  district,  so  that 
it  must  be  known  to  those,  whose  official  duty  it  is  to  see 
that  the  office  is  legally  filled  and  also  that  it  is  not  illegally 
usurped ;  and  when  this  goes  on  for  a  great  length  of  time, 
or  for  a  period  which  covers  much  of  the  time  for  which 
the  office  may  be  lawfully  conferred;  it  would  be  entrapping 
the  citizen  and  betraying  his  interests,  if,  when  he  had  ap- 
plied to  the  officer  de  facto  to  do  his  business,  and  got  it 
done,  as  he  supposed,  by  the  only  person,  who  could  do  if, 
he  could  yet  be  told,  that  all  that  was  done  was  void,  because 
the  public  had  not  duly  appointed  that  person  to  the  office, 
which  the  public  allowed  him  to  exercise.  Here  Hines  was 
appointed  in  November,  1842,  by  the  County  Court  and 
by  the  requisite  number  of  magistrates,  for  one  year  there- 
after ;  which  must  be  deemed  a  colourable  title  to  the  office. 
He  entered  upon  the  duties,  and  performed  them  as  the 
known  constable  of  his  district,  up  to  the  period  of  serving 
the  execution  in  this  case,  which  was  the  25th  of  April, 
1843.  We  think,  clearly,  that,  in  reference  to  the  parties  in 
that  case,  both  the  plainliff"  and  defendant,  he  is  to  be  con- 
clusively deemed  a  constable. 

It  was  supposed  in  the  argument  at  the  bar,  that  this  position 
is  opposed  by  the  previous  decisions  of  this  Court  in  the  case 
of  Siatey  Shirley,  1  Ired.  697,  and  Staie  v  Wall,  2  Ired.  267, 
and  particularly.  State  v  Briggs,  3  Ired.  357.  But,  as  was  ob- 
served in  WalVs  case,  the  question,  in  the  two  former  cases, 
did  not  all  concern  the  validity  of  acts  done  by  officers  de 
facto,  or  their  responsibility  Tor  usurping  the  offices;  but 
the  question  was  merely,  whether  the  bonds  payable  to  the 
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THE  STATE,  TO  THE  USE  OP  JAMES    H.    McCALL  vs.  HENBT 
FULLENWIDER  &  AL. 

Jane  1844  Where  the  record  of  the  Coanty  Court  stated^^tbat  ""A.  B.,  having  been  a|>- 

pointed  corutabloi  came  into  open  Court  and  was  qoalififxl   according  to 

lawi"  held  that  the  record  must  be  understood  to  mean,  he  had  been  elec- 
ted, and  elected  in  the  manner  the  law  reqoires  constables  to  be  elected,  to 
wit,  by  the  people. 

Where  a  suit  is  brought,  on  a  constable's  bond,  agamst  the  sureties  alone  in 
that  bond,  a  receipt,  signed  by  a  constable,  of  a  claim  to  colled,  la  not  evi* 
dence  against  them. 

A  surety,  in  general,  cannot  be  affected  by  evidence  of  an  admission  made  by 
his  principal,  uuless  it  be  a  part  of  his  contract,  as  that  accounts  kept  by 
him  shall  be  trae. 

Where  the  constable  is  not  a  party  defendant,  the  plaintiff  may  examine  him 
on  oath,  and  such  testimony  is  of  a  higher  grade  than  his  receipt 

The  case'of  Chairman  v  Harramovd^  4  Hawks  339,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Lincoln  Coun- 
'ty,  at  Spring  Term  1844,  his  Honor  Judge  Battle  pre- 
siding. 

This  was  an  action  of  debt  upon  a  bond,  executed  by  the 
defendants,  as  sureties  for  one  Keener  as  a  constable  for  the 
County  of  Lincoln.  In  order  to  shew  Keener's  appointment, 
the  plaintiff  produced  the  minutes  of  the  County  Court,  at 
January  Term  1838,  on  which  was  the  entry,  of  which  the 
following  is  a  copy,  to  wit,  "  Henry  Keener,  having  been 
appointed  constable,  came  into  open  Court,  was  qualified  ac- 
cording to  law,  and  entered  into  bond  with  Henry  Fullenwi* 
der  and  Thomas  L.  Mays  in  the  sum  of  $4000."  It  appear- 
ed from  the  minutes  aforesaid,  that  but  three  magistrates 
were  on  the  bench,  when  this  order  was  made.  It  was  ob- 
jected by  the  defendants,  that  the  entry,  above  referred  to,  did 
not  shew  a  sufficient  legal  election  or  appointment  of  the 
said  Keener  as  a  constable,  but  the  objection  was  overruled. 
The  plaintiff  then  produced  a  receipt  of  the  said  Keener  in  the 
following  words,  to  wit,  "Rec'd.  6th  of  Sept.  1838of  James 
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H.  McCall  for  collection  one  note  of  hand  for  twenty  dol-  June  1^44 
lars  on  Wm.  L.  Ballard  given  one  day  after  date,  dated  26th     ^^ 
April  1838 — also  an  account    of  one  bushel  of  wheat  in       ▼ 
the  Pall  of  1837,  which  was  either  to  be  paid  in  wheat  or    "^er!^ 
mDney.''  Signed  "  Henry  Keener  Consf    The  defendants 
objected  that  this  receipt  was  not  evidence  against  them. 
This  objection  was  also  overruled.    And  the  plaintiff's  hav- 
ing proved  further,  that  the  constable  might  by  due  deli- 
gence  have  collected  the  note  mentioned  in  the  receipt,  ob- 
tained a  verdict.    Judgment  having  been  rendered  in  pursu- 
ance of  the  verdict,  the  defendants  appealed. 

Osborne,  for  the  plaintiff,  as  to  the  1st  point,  relied  upon 
the  case  of  State  v  Washburn,  4  Ired.  19.  As  to  the  2d 
point,  he  contended  the  receipt  was  not  merely  a  declaration 
of  the  constable,  but  evidence  of  a  contract,  for  the  perfor- 
mance of  which  the  sureties  were  bound,  and  cited  State  v 
Lightfoot,  2  Ired.  306.  He  also  relied  upon  the  universal 
custom  in  our  Slate  to  charge  constable's  sureties  upon  the 
evidence  of  constable's  receipt. 

W.  J.  Mexander,  upon  the  1st  point,  referred  to  the  sev-, 
eral  cases  decided  in  this  Court  upon  the  necessity  of  its  ap- 
pearing on  the  records  of  the  County  Court,  that  constables 
had  been  duly  appointed,  before  the  bonds  taken  by  the  Court 
could  be  adjudged  valid.  Upon  the  second  point,  he  cited 
Starkie  on  Ev.  776.  Ooss  v  Watlington,  7  Eng.  Com.  L. 
Rep.  379.  Evans  v  Beattie,  5  Esp.  Cases,  26. 

Daniel,  J.  We  concur  with  his  Honor  on  the  first 
question  raised  by  the  defendants.  We  think  that  the  re- 
cord offered  in  evidence  did  shew,  that  Keener  had  not  been 
appointed  a  constable  by  the  County  Court.  The  record 
speaks  thus :  "Henry  Keener,  having  been  appointed  con- 
stable, came  into  open  Court  and  was  qualified  according  to 
law."  He  must  be  taken  to  have  been  appointed  or  elected 
a  constable  before  that  time,  and  that  he  came  into  open 
Court  to  be  qualified  according  to  law.  The  record  is  evi- 
dence that  he  had  been  appointed.  We  must  understand  by 
it  that  he  had  been  elected,  and  elected  in  the  manner  the  law 
directed  that  constables  should  be^  that  is,  by  the  people. 


Jttiw  1844     But  We  do  not  concur  with  his  Honor  on  the  seeanA 

gj^  question.  We  think  that  the  receipt,  given  by  the  constable 
V       to  the  relator,  was  not  evidence  against  the  defendants.    The 

^^  *  constable  is  not  a  party  to  this  record,  and  the  relator  might 
have  called  upon  him  as  a  witness,  Fork  v  £IoU,  5  M.  &  S* 
71,  and  his  testimony  upon  oath,  supject  to  cross-examina- 
tion, would  have  been  of  a  higher  grade  of  evidence  than  his 
written  declarations,  contained  in  a  receipt,  which  was  made 
without  oath.  A  surety  cannot,  in  general,  be  affected  by  ev- 
idence  of  an  admission  made  by  his  principal ;  except  it  be 
a  part  of  his  contract,  as  that  accounts  kept  by  him  shall  be 
true-  Thusj  where  a  party  became  surety  by  a  bond  for  the 
faithful  conduct  of  a  clerk,  it  was  held,  in  an  action  upon 
the  bond,  that  an  admission  by  the  clerk,  made  after  he  was 
discharged,  of  various  sums  which  he  had  embezzled,  was 
not  receivable  in  evidence  against  the  surety.  Smith  v 
Whiltingham,  6  Car.  <fc  P.  78.  MiddUton  v  JUeUon,  10 
Bam.  &  Cress.  317.  Goss  v  Wailington,  3  Brod.  &  B.  132. 
McOaheg  v  JiUton,  2  Mason  &  Welsby,  213.  So  in  £- 
vans  V  Batiie^  5  Esp,  Rep.  26,  Lord  Ellenborough  held, 
that  where  the  defendant  had  guaranteed  the  payment  for 
such  goods,  as  should  be  delivered  to  C.j  the  receipt  for  the 
goods,  or  his  declaration  that  they  had  been  delivered,  was 
not  admissible  against  the  defendant;  for  his  contract  was 
to  pay  for  goods  delivered,  and  not  for  those  C.  mi^t  ac- 

•  '  knowledge  to  have  been  delivered ;  and  therefore  he  had  a 
right  to  have  the  fact  proved*  It  is  true  that  the  admissions 
or  declarations  of  an  under  sheriff  are  evidence  against  the 
high  sheriff,  where  they  accompany  the  official  acts  of  tlie 
under  sheriff,  or  tend  to  charge  him,  he  being  the  real  party 
in  the  cause,  for  he  is  the  agent  of  the  high  Sheriff.  Snow- 
ball V  Godrickf  4  Barn.  &.  Ad.  541.  Where  the  declarations 
of  the  under-sheriff  accompany  official  acts,  they  are  in  the 
nature  of  original  evidence.  Fabsly  v  Doble,  1  Ld.  Ray. 
190.  Duke  V  SykeSy  7  T.  R  117.  And  for  an  injury, 
through  any  negligence  of  duty  by  the  under  sheriff,  the 
high  sheriff  alone  is  responsible  to  the  party  injured.    Wat- 
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Per  Curiam, 
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BEN  ON  DEMISE  OF  HENRT  A.  GILLIAM  lu;  JOHN 
REBBICK. 

June,  1844  The  acts  of  officers  defado^  acting  openly  and  notoriously  in  the  exercise  of 
-~ —     the  office  for  a  considerable  length  oC  time,  must  be  held  as  effectual,  wheo 

they  concern  the   rights  of  third  penmns  or  the  public,  as  if  they  were  the 

acts  of  rightful  officers. 
The  case  of  Fleming  ▼  Surgin^  2  Ired.  £q.  584,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Gates  Coun- 
ty at  Spring  Term  1944,  his  Honor  Judge  Bailey  presid- 
ing. 

This  was  an  action  of  ejectment.  The  plaintijT  deduced  a 
title  from  the  State  to  one  Drew  Welch.  He  then  shewed  a 
judgment  in  Gates  County  Court  at  the  instance  of  Pierce  & 
Co.  against  the  said  Drew  Welch,  an  execution  thereon  le- 
vied on  the  land  described  in  the  plaintiff's  declaration,  and 
the  Sheriff's  deed  therefor  to  the  lessor  of  the  plaintiff  as  the 
purchaser  at  the  execution  sale.  The  defendant  offered  in 
evidence  a  deed  of  trust,  executed  by  the  sail  Welch,  by 
which  he  conveyed  all  his  property,  including  the  said  land, 
lo  a  trustee  for  the  benefit  of  certain  creditors.  The  deed 
of  trust  was  executed,  duly  proved  before  the  clerk,  and 
handed  over  to  the  person  acting  as  register  of  Gates  County 
and  actually  transcribed  by  him  upon  the  books  of  the  re- 
gister's office  of  Gates  County,  several  months  before  the 
rendition  of  the  judgment  above-mentioned.  He  also  prov- 
ed that  the  trustee  sold  the  premises  in  dispute,  by  virtue  of  the 
said  deed  of  trust  and  that  they  were  purchased  by  the  de- 
fendant. The  plaintiff  then  offered  in  evidence  the  records 
of  the  County  Court  of  Gates,  from  which  it  appeared  that, 
at  May  Term  1829,  a  majority  of  the  justices  being  then  on 
the  bench,  the  following  order  was  made  in  relation  to  the 
appointment  of  a  register,  to  wit,  "John  Walton,  Esquire, 
was  declared  to  be  elected  Public  Register  for  the  County 
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of  Gates.  Ordered  that  he  enter  into  bond  with  surtcics  as  ^^^^>  i^* 
Hie  Law  directs,"  It  also  appeared  that  Walton  at  that  term 
entered  into  bond  as  register  of  the  said  Coimty  with  ^uM- 
cient  sureties.  The  records  furnish  no  other  evidence  of 
his  qualification  as  register*  At  May  Term  lS36j  four  jus- 
lices  being  on  the  benchj  the  following  ordt^r  was  made,  to 
wit,  "Ordered  that  John  Walton  renew  his  bond  as  register 
for  this  Coimty,  agreeuUy  to  law,  and  give  H.  Bond  and  T. 
Walton  for  securities,'^  And  it  appeai-ed  that  Walton  at  lliat 
term  entered  into  bond  as  register  with  the  required  sureties. 
It  was  proved  on  the  part  of  the  defcudajit,  that  the  said 
Waltoii  had  discharged  all  the  duties  of  register  of  the  said 
County  from  the  time  of  his  first  appointment  in  1929  up 
[to  tlie  present  time,  and  that  he  had  in  every  respect  acted  as 
register  since  Iiis  original  appointment j  and  that  no  oHicr 
persou  had  been  engaged  in  the  discharge  of  the  duties  of 
that  office* 

Walton  was  the  person  who  registered  the  deed  of  trust. 
Upon  til  is  evidence,  it  was  insisted  on  the  part  of  the  plaiu- 
tiffy  frstj  That  the  appohitment  of  WaJton  terniiuated  at 
the  expiration  of  four  years  from  his  original  appointment, 
by  virtue  of  the  Act  of  Assembly  applicable  to  such  cases, 
and  that  all  his  acts,  since  the  expiraiion  of  his  official  term 
under  the  original  ap pom tment  were  wholly  void;  and  that, 
therefore,  the  deed  of  trust  had  never  been  duly  registered, 
and  of  course  no  estate  passed  to  the  trustee.  Sccandly ;  It 
did  not  appear  from  the  records  that  Walton  took  the  oaths 
prescribed  by  law  for  his  qualification  as  register,  and  there- 
fore he  could  not  legally  enter  upon  the  discliarge  of  the  du- 
ties of  the  office* 

The  defendant  hisisted  that  Walton  was  duly  appointed 
registerj  and  by  the  virtue  of  his  ap[K>intnient  in  1839  and 
his  giving  boud^,  he  was  invested  with  the  office,  tfial  his 
acts  as  register  were  valid,  until  the  office  was  declared  to  l>e 
vacant  by  judieiiil  proceedings  properly  instituted  for  Uiat 
purpose;  and  that,  l>emg  recognised  as  the  officer  and  enga- 
ged in  the  discku^ge  of  the  actual  dutieii  of  tlie  office,  lie^ 
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June  1844  WQS  the  register  defado^  and  his  official  acts  could  not  be 
Qjuj^^   trei^ed  as  nullities  in  any  proceedings,  by  which  their  validi- 

^  ty  was  questioned  incidentally. 
^^***  His  Honor  ruled,  that  Walton  had  a  vilid  appointment 
under  the  order  of  the  Ck>unty  Court  of  Gates  at  May  Term 
1839,  and  that  it  was  not  necessary  the  record  should  shew 
that  he  had  taken  the  prescribed  official  oaths;  but  that  this 
appointment  expired  by  limitation  of  law  at  the  termination 
of  four  years  from  the  time  it  was  made ;  and  that,  without 
a  new  appointment,  according  to  the  Act  of  Assembly,  which 
would  be  valid  itself,  all  his  official  acts  were  null  and  void; 
that,  as  no  valid  appointment  of  Walton  to  the  office  of  re- 
gister had  been  made  since  1829,  the  deed  of  trust,  under 
which  the  defendant  claimed,  had  not  been  registered,  when 
the  lessor  of  the  plaintiff  obtained  title. 

Under  these  instructions,  the  jury  returned  a  verdict  for 
the  lessor  of  the  plaintiff  and  the  Court  rendered  judgment 
accordingly,  from  which  the  defendant  aj^aled. 

No  counsel  appeared  for  the  plaintiff,  in  this  Court. 
Jl.  Moore  &  Iredell  for  the  defendant. 

RvFPiN,  C.  J.  This  case,  we  think,  depends  on  the^same 
principle,  on  which  we  decided  that  of  Burke  v  Ellioit, 
at  the  present  term;  and  it  would  seem  as  if  there  could  be 
no  case,  to  which  that  principle  could  be  more  properly  ap- 
plied, or  which  could  more  clearly  shew  its  soundness  and 
necessity.  The  principle  is,  that  the  acts  of  officers  defadOj 
acting  opehly  and  notoriously  in  the  exercise  of  the  office 
for  a  considerable  length  of  time,  must  be  held  as  effectual, 
when  they  concern  the  rights  of  third  persons  or  the  public, 
as  if  they  were  the  acts  of  rightful  officers.  The  general 
reasons  for  the  position  and  the  authorities  in  support  of  it 
need  not  be  here  repeated,  it  being  sufficient  to  refer  to  them 
as  given  in  the  opinion  delivered  in  the  case  cited.  It  may 
be  observed,  however,  that,  those  reasons  have  a  peculiar 
force  in  their  application  to  the  office  of  register  and  to  the 
circumstances  of  this  case.    Under  our  registry  laws  that 
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liiM,  1844  was  induced  by  the  acquiescence  of  the  public  authorities 
^_^"  themselves,  in  the  alleged  usurpation  of  one  of  the  public  of- 
▼       fices.    We  are  happy  in  finding  a  well  settled  and  ancient 
nile  of  law,  which  enables  and  requires  us  to  prevent  such 
private  losses  and  general  mischief. 

Per  Curiam,  Judgment  reversed  and  venire 

de  novo. 


BflddtdL. 


Samuel  &  b,  w.  newland  w.  the  buncombe  turnpike 

COMPANY. 

Where  the  question  was  whether  tolls  were  paid  by  an  individual  to  m  public 
Turnpike  Company,  between  the  22d  of  September,  1834,  and  the  Ist  of 
September,  1836,  where  the  collector  during  that  period  had  kept  no  books 
and  was  now  dead ;  the  circumstances,  of  his  having  collected  toll  from  the 
individual  just  before  the  commencement  of  that  period,  that  during  that 
time,  on  a  contest  between  the  company  and  the  individual,  the  company 
directed  him  to  close  the  gates  unless  the  toll  was  paid,  that  the  individual 
was  bound  to  convey  the  public  mail  over  that  road  and  that  the  succes- 
sor of  the  deceased  collector  immediately  on  his  coming  into  oflBce,  collect- 
ed tolls— were  evidence  to  be  left  to  the  jury,  and  in  the  opinion  of  this 
Court  suflicient  evidence^  to  shew  that  the  tolls  had  been  paid  during  that 
disputed  period. 

A  payment  of  tolls  on  a  public  turnpike  road  cannot  be  said  to  be  voluntary 
and  not  compulsory,  when  it  was  made  by  the  party  to  enable  him  to  obtain 
a  passage  over  the  road  for  the  United  States  Mail,  which  he  was  bound  to 
carry,  and  to  keep  his  property  from  being  taken  from  him  by  distress. 

Appeal  from  the  Saperior  Court  oi  Law  of  Rutherford 
County  at  Fall  Term  1843,  |^his  Honoa  Judge  Dick  pre- 
siding. 

This  was  an  action  of  assumpsit  to  recover  back  money, 
alleged  to  have  been  improperly  paid  to  the  Company  by 
the  plaintiffs.  The  plaintiflGs  alleged  that  they  were  contrac- 
tor to  carry  the  United  Slates'  Mail  in  four  horse  stages  from 
Ashville,  N.  C.  to  some  point  in  the  State  of  Tennessee,  com* 


inencing  on  t] 
years,  and  tlis 
dant's  tumpik    i 
were  citizens 
a  right,  under 
their  stage  ov< 
been  compelle    ! 
of  toll,  and  th 
plaintifis    the 
stated,    that 
from  the    1st   i 
tember,   1837 
exact  one  doll  i 
time  they  pass  i 
did  so,  and  rec 
the  sum  of  se^  i 
one  cents.    T.  i 
name  of  Sorri!  ■ 
and  that  Sorril  i 
Jackson  Sorr: 
and  part  of  18 
father  demauc 
plaintiffs,  who  i 
him  $1  50cts;  i 
ders  from  the 
each  time  the  i 
another  witnes 
County,  from ! 
ness  also  prove 
road  six  times  i 
dence  a  copy  o 
fendants,  on  t 
-words,  to  wit, 

«  Resolved, '  I 
combe  Turnpil 
of  this  compan ; 
sitting  of  the  1 1 
Company  will 


374  IN  Tfiti  ^DFtit^mti  UUUK'r 

June,  1844  damages  that  may  accrue  in  either  law  or  equity  by  so  do- 

Newlaad   "*^* 

T  The  plaintiffs  then  proved,  that  they  continued  to  run  their 

^"coT™  ^^  ®***®  ^^^^  *®  ^^  '^^^  *^  times  each  week  during 
the  years  1834, 1836, 1836  and  1837.  The  defendants  then 
introduced  a  witness  by  the  name  of  Moore,  who  deposed, 
that  in  the  year  1830  he  had  a  conversation  with  Samuel 
Newland,  one  of  the  plaintiffs,  in  which  Newland  stated, 
that  he  wished  to  come  to  some  arrangement  with  the 
company  about  tolls,  and,  if  he  could  not  do  so,  he  would 
become  a  citizen  of  Buncombe  County,  and  would  then  have 
a  right  to  travel  the  road  without  paying  tolls.  The  plain- 
tifl&  then  examined  a  witness,  who  stated,  that  in  1833,  Sam- 
uel Newland,  one  of  the  plaintiffs,  lived. in  Moi^anton,  and, 
as  he  understood,  removed  to  Ashville. 

The  defendants  denied  that  the  plaintiffs  ever  were  citi- 
zens of  Buncombe  County  ;  and  contended  that,  if  they  did 
reside  in  Ashville  in  the  years  1834,  1835, 1836  and  1837, 
they  had  done  so  with  the  intention  of  defrauding  the  com- 
pany of  their  tolls,  and  not  with  the  honajlde  intention 
of  becoming  citizens  of  the  County  of  Buncombe;  second- 
ly,  that  the  privilege  given  by  the  charter  of  the  company  to 
the  citizens  of  Buncombe  County  does  not  authorize  any  cit- 
izen of  the  County  to  run  a  mail  stage  on  the  said  roleul,  free 
of  toll ;  ihirilf/f  that  the  money,  if  paid  at  all,  was  paid  by 
the  plaintiflfe  voluntarily,  and  therefore  they  could  not  re- 
cover it  back ;  fourthly,  that  the  order  of  the  company  a- 
bove  set  forth  was  no  evidence,  that  the  defendants  had  col- 
lected more  money  than  was  proven  by  the  witnesses,  Rob- 
erts and  Sorrells,' before  stated. 

The  Court  charged  the  jury,  that,  if  the  evidence  satisfied 
them,  that  the  plaintiffs  were  citizens  of  the  County  of  Bun- 
combe in  xWay  1834,  and  so  continued  up  to  the  bringing  of 
this  action,  they  were  not  liable  to  pay  toll  for  running  their 
mail  stage  over  the  road  of  the  defendants — that,  if  they  fur- 
ther believed  from  the  evidence,  that  the  defendants  required 
them  to  pay  toll  and  they  did  pay  it,  it  was  not  such  volun- 
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Jane  is44thein  j>y  distress ;  and  so  was  compulsory,  and  without  con- 
Newiand  sideratiOD.     Snawdeu  v  DaviSj  1  Taunt.  369. 

^  The  remaining  objection  is,  that  there  was  no  evidence  to 
Co.  be  left  to  the  jury,  that  the  plaintiffs  had  paid  the  tolls  be- 
tween the  32d  of  September,  1834,  and  the  1st  of  Septem- 
ber, 1835.  But  we  think,  although  therd  was  no  direct  tes^ 
timony  of  the  collector,  who  received  the  money  for  that  pe» 
riod,  as  there  was  in  relation  to  the  time  between  the  1st  of 
September,  1835,  and  September,  1837,  yet  there  were  good 
circumstances,  tending  to  establish  the  payment  to  the  satis- 
faction of  any  reasonable  mind,  and  indeed,  all,  that,  in  the 
actual  state  of  the  case,  could  be  expected  from  the  plain- 
tiffs. The  defendants'  collector  for  that  time  was  dead,  and 
it*did  not  appoar  that  any  accounts  were  kept  of  the  persons 
from  whom  tolls  were  received.  It  could  not  be  expected 
that  the  collector  would  give  a  receipt  for  every  daily  toll, 
nor  that  the  plaintiffs  would  have  a  witness  by  to  prove  such 
payments.  But,  to  supply  the  want  of  such  direct  evidence, 
it  was  proved,  that  shortly  before  the  commencement  of  the 
particular  period,  the  collector,  now  dead,  did  collect  toll 
from  the  plaintiffs,  and  gave  them  notice  that  he  was  order- 
ed to  demand  toll  every  time  the  coach  passed,  and  that  he 
should  do  so.  Then,  to  enforce  that,  without  the  necessity 
of  suing  for  the  tolls,  and,  perhaps,  from  a  doubt  of  the 
power  to  distrain  and  detain  the  coach  with  the  mail,  the 
stockholders,  a  few  days  afterwards,  on  the  0th  of  October, 
1834,  in  general  meeting,  passed  a  resolution,  that  the  di- 
rectors should  have  the  gates  on  the  road  closed  against  the 
plaintiffs ;  which  must  be  understood  to  be,  unless  they  paid 
the  tolls.  Then,  again,  it  appeared,  that,  notwithstanding 
the  warning  from  the  gate  keeper  and  the  resolution  of  the 
stockholders,  the  plaintiffs  continued  to  pass  six  times  a 
week  through  the  period  specified;  and  that,  immediately 
thereafter,  upon  the  first  coming  in  of  a  new  gate  keeper, 
the  collection  of  the  tolls  was  taken  up  by  him,  as  a  thing  of 
course,  and  according  to  an  established  practice ;  can  it  be 
doubted  that  the  directors  and  inferior  servants  of  the  com- 
pany complied  with  the  orders  given  them^  and  especially, 
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June,  1844  issucd  (hereon  had  been  levied  on  certain  real  estate  of  (he 
■"^  T"  principal,  but  returned  without  a  sale;  whereupon,  from  (he 
T  same  term,  to  which  Xhis  Jl,  fa.  was  returnable,  a  venditioni 
Zacbery.  cxfonas  was  issued,  commanding  a  sale  of  the  said  property. 
After  the  teste  and  before  the  term  to  which  the  fi.fa.  was 
returnable,  Shelton,  the  defendant  in  the  execution,  died. 
The  venditioni^  under  which  the  land  was  sold,  was  tested 
after  the  death  of  Shelton,  and  no  scire  facias  had  issued 
against  his  heirs,  though  there  had  been  no  intermission  in 
the  series  of  executions.  This  execution  was  in  the  hands 
of  the  plaintiff  in  this  suit,  who  was  then  the  deputy  sheriff, 
and  wl)o  also  had  in  his  hands  an  execution  against  the 
same  defendant  in  favor  of  one  Humphreys,  of  a  teste  later 
than  that  of  the  original ^.jfa.  above  spoken  of,  but  prior  to 
the  venditioni  exponas,  under  which  the  land  was  sold. 
The  agent  of  the  said  Humphreys  bid  off  the  tract  of  land, 
at  the  sale  under  the  venditiofii  for  the  sum  of  2380,  and 
claimed  to  have  that  bid  applied  to  the  satisfaction  of  his  ex- 
ecution. This  was  objected  to  by  the  plaintiff,  Samuel,  but, 
on  a  reference  of  the  matter  to  counsel  and  their  advice,  it 
was  agreed  to.  The  agent  of  Humphreys,  however,  having 
ascertained  that  the  land  was  not  worth  the  amount  of  his 
bid,  agreed  to  assign  it  to  (he  plaintiff,  Samuel,  for  the  sum 
of  $150,  which  was  accordingly  done;  and  no  part  of  the 
price  of  this  land  was  applied  to  the  payment  of  the  execu- 
tion, in  which  the  present  plaintiff  and  defendant  were  in- 
terested. It  was  not  shewn  whether  a  credit  for  the  price  of 
the  said  land  had  been  given  on  Humphrey's  execution,  or 
that  satisfaction  had  been  entered  thereon. 

The  defendant's  counsel  contended,  that  the  execution 
against  Shelton  and  the  present  plaintiff  and  the  defendant 
and  others  was  entitled  to  a  credit  for  the  whole,  or  at  least  a 
part,  of  the  price  of  this  land.  But  the  court  instructed  the 
jury,  that  the  sale  of  the  land  was  void,  and,  if  it  were  not, 
the  appropriation  of  it  by  the  pLiintiff,  Samuel,  as  deputy 
sheriff,  to  the  Humphreys'  execution,  could  not  be  objected 
to  by  the  present  defendant  in  this  action,  and  that  the  pre- 
isjcnt  plaintiff;  haying  in  fact  paid  the  execution  out  of  his  own 
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June,  1844  Under  the  Ji.  fa.     Frost  v  Eiheridge,  1  Dev.  30  5  the  heir 
"T       T"  might  and  ousht  to  assiorn   her  the  dower,  by  metes  and 

Samuel     .     ^    .     .       ,_     ,       ,        ,„'?  .      .         '  ,  ^  . 

V  bounds  m  the  land.  The  reversion,  it  is  true,  would  be 
Zocheiy.  subject  to  the  vetidilioni ;  but  it  seems  to  us,  theheir  should 
have  a  day  in  court,  for  tlie  purpose  ot  shewing  a!l  or  any 
ot  these  things.  We  know  ot  no  adjudication  in  the  State 
couits  on  the  subject ;  but  we  take  it  that  the  venAUioni  was 
void,  which  issued  at  the  instance  of  the  bank,  on  the  said 
levy,  without  a  scire  facias  to  the  heirs.  Of  course  the 
case  is  different  with  regard  to  personal  property  levied  on 
in  the  lifetime  of  the  original  defendant. 

We  think,  however,  the  Judge  erred  in  his  charge  on  the 
second  point.  In  a  court  of  law,  each  surety  is  responsible 
to  his  co-surety  for  an  aliquot  proportion  of  the  money,  for 
which  they  were  bound,  ascertained  by  the  number  of  sure- 
ties merely,  without  regard  to  the  insolvency  of  any  one  or 
more  of  the  co-sureties.  In  equity  it  is  different.  Powell  v 
MatthiSy  4  Ired.  83,  where  all  the  authorities  are  cited,  and 
the  difference  of  the  rule  in  the  two  courts  explained. 

Per  Curiam.  New  trial  awarded. 
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June,  1844  was  filed  agaitist  him  by  Charity,  Penelope  and  Sarah  Nev- 
~  som,  by  their  succeeding  guardian  and  proehdn  ami,  Wil- 

V  Ham  Barnes,  for  an  acconnt  and  payment  of  the  moneys  re- 
Newaom.  ceived  for  them  by  their  late  father  and  former  guardian. 
The  administrator  put  in  his  answer,  and  therein  denied, 
that  he  had  assets  of  the  intestate.  Upon  the  hearing  a  re- 
ference was  made  to  the  clerk,  to  take  the  accounts  involved 
in  the  cause ;  and  he  found  that  the  sum  of  $1945  94  was 
due  to  the  petitioners  for  a  legacy  to  them,  which  their  late 
guardian  had  received,  and  that  the  defendant  Sims,  had 
fully  administered  all  the  assets  left  by  bis  intestate,  and 
had  no  assets  to  pay  any  part  of  the  sum  so  reported  to  be 
due  to  the  plaintiffs.  The  report  was  confirmed  ;  and  a  de. 
cree  made,  that  the  plaintiffs  recover  the  said  sum  and  the 
costs  of  suit  out  of  the  real  estate  of  the  defendant,  John 
Nevvsom,  that  descended  to  hts  heirs  at  law.  Thereupon  a 
scire  facias  was  sued  out  on  the  decree  in  the  name  of 
Charity,  Penelope  and  Sarah  Newsom,  as  plaintiffs,  against 
the  said  Charity,  Penelope  and  Sarah,  and  their  eight  bro- 
thers and  sisters,  naming  them,  (infants ;)  which  recited 
that  the  plaintiffs  had  recovered  against  the  administrator, 
'J\  T.  Simsy  the  sum  of  $1945  94,  and  the  further  sum  of 
$15  85  for  costs,  whereof  the  said  T.  T.  Sims,  administra- 
tor as  aforesaid,  is  convicted  as  appears  of  record,  and  also 
recites,  «*  that  it  was  suggested  by  the  said  defendant,  T.  T. 
Sims,  administrator  as  aforesaid,  that  he  had  fully  adminis- 
tered, so  that  execution  of  the  debt  and  costs  could  not  be 
had  against  the  personal  estate,  that  was  of  the  said  John 
Newsom,  lately  deceased,  and  that  it  was  also  suggested  that 
the  said  John  Newsom  died  seized  of  lands  sufficient  to  sat- 
isfy the  said  sums  of  money,  which  descended  to  the  said 
Charity,  Penelope  and  Sarah,  and  the  eight  other  children 
(who  are  named,)  and  that  the  said  Charity,  Penelope  and 
Sarah  Newsom,  by  their  next  friend,  William  Barnes,  had 
solicited  some  fit  remedy  in  this  belief;'^  and  thereupon  it 
commands  the  sheriff  to  make  known  to  the  said  heirs  at 
law  to  appear  &c.  to  shew  cause  &c.,  wherefore  the  said 
plaintiffs  should  not   have  execution   of  the  said  debt  and 
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costs  against  the  aforesaid  real  estate  descended  asaforesiad  &c.  June  1844 
The  scire  facias  was  made  known  and  returned;  and  ^^g^n,, 
<< judgment  was  entered  according  to  scire  facias  for  ▼ 
$1945  94,  with  interest  from  20lh  August,  1840,  until  paid."  Newwm. 
Thereupon  an  execution  was  issued,  returnable  to  February 
Term,  1842,  which  begins  by  reciting,  that,  "whereas  Wil" 
Ham  Barfies^  guardian,  to  the  use  of  Lary  Newsom,  lately 
in  our  court  &c.  recovered  against  Theophilus  T.  Sims,  ad- 
ministrator of  John  Newsom,  deceased,  the  sum  of  &c.,  and 
it  being  suggested  that  the  said  administrator  had  fully  ad- 
ministered and  had  no  assets,  so  that  execution  could  nor  be 
had  of  the  personal  estateof  the  said  John,  dec'd.  and  where- 
as a  writ  of  scire  facias  did  issue  from  our  said  court,  com- 
manding the  said  sheriff  to  make  known  to  Charity  New- 
som, Penelope  Newsom,  Sarah  Newsom  (and  the  eight  oth- 
ers named)  heirs  at  law  of  the  said  John  Newsom,  deceas- 
ed, that  they  should  appear  &c.  and  shew  cause  wherefore 
William  Barnes^  Guardian^  should  not  haye  execution 
against  the  lands  of  the  said  deceased,  to  satisfy  the  said 
judgment  and  costs;  which  said  writ  was  duly  returned, 
made  known ;  and  whereas  the  said  heirs  failed  to  appear 
and  shew  cause  as  aforesaid,  and  judgment  having  been  giv- 
en against  the  said  heirs :  These  are  therefore  to  command 
you,  that  ot  the  lands  and  tenements  of  the  said  John  New- 
som, deceased,  you  cause  to  be  made  the  aforesaid  sums  of 
&c.  and  have  you  the  said  moneys  before  &c.  then  and 
there  to  render  to  the  said  his  debt 

and  costs  aforesaid.  Herein  &c."  Under  the  foregoing  pro- 
cess the  sheriff  sold  the  land  that  descended  from  John  New- 
som to  all  his  children,  and  it  was  purchased,  at  a  price 
which  satisfied  the  debt  and  interest,  by  one  Lary  Newsom, 
who  claimed  to  be  the  assignee  of  the  judgment ;  and  the 
sheriff  returned  the  execution  satisfied  thereby.  At  Febni* 
ary  Term,  1842,  a  rule  was  obtained  on  William  Barnes 
and  Lary  Newsom  to  shew  cause,  why  the  execution  should 
not  be  set  aside  and  the  judgment  vacated ;  which  at  the 
next  term  was  made  absolute,  and  thereupon  Lary  Newsom 
was  ordered,  upon  pain  of  attachment|  ta  pay  ifmmediately 
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June  1844  to  the  defendants  in  the  execution  the  said  sura  for  which 
Newsom  ^^^  ^^^^  ®^'^'      From  that  order  Lary  Newsom  appealed  to 

▼  tiie  Superior  Court. 
Newgom,  In  the  Superior  Court,  in  support  of  the  motion  to  vacate 
the  judgment  and  set  aside  the  execution,  it  was  insisted, 
First,  that  the  defendants  in  the  «cire/acfa«,  being  infants, 
should  have  appeared  by  guardian,  whereas  the  judgment 
was  rendered  by  default,  or  upon  plea  by  an  attorney,  they 
having  no  guardian.  Secondly ;  That  the  whole  proceed- 
ings were  irregular  and  void,  inasmuch  as  the  plaintiSs,  Pe- 
nelope, Charity  and  Sarah  were  also  defendants  and  sued 
themselves.  Thirdly;  that  the  ^ci. /a.  proceeding  was  ir- 
regular and  void,  being  based  upon  a  decree  of  the  County 
Court,  actitig  as  a  Court  of  Equity,  and  because  it  does  not 
set  forth  that  it  had  been  proved  that  the  administrator  had 
fully  administered,  but  merely  that  he  so  suggested.  It  was 
insisted  in  support  of^he  motion  to  set  aside  tho  execution; 
Firstj  That  it  is  irregular  and  void,  being  issued  before  the 
expiration  of  one  year  Secondly  ;  That  the  execution 
does  not  conform  to  the  judgment,  as  it  directs  a  sale  of  the 
land  of  John  Newsom,  instead  of  the  lands  of  John  New- 
som in  the  hands  of  his  heirs.  In  opposition  to  these  mo- 
tions, it  was  contended,  that,  although  the  proceedings  might 
be  informal  and  erroneous,  still  they  were  not  void  and  of 
no  effect ;  and  could  not  be  set  aside  in  this  summary  way, 
but  only  by  writ  of  error. 

Upon  the  first  question  his  Honor  was  of  opinion,  that 
a  judgment  against  an  infant  by  default  or  upon  appearance 
and  plea  by  attorney,  although  voidable,  was  not  void ;  for,  if 
void,  either  party  might  treat  it  as  a  nullity,  whereas  the  in- 
fant alone  is  permitted  to  complain,  and  this  by  writ  of  er- 
ror. Upon  the  second  question,  the  Court  was  of  opinion, 
that  the  proceeding  by  sci.  fa.  being  the  only  remedy  for  a 
creditor  to  subject  real  estate,  it  was  not  irregular  for  one  of 
the  heirs,  being  a  creditor,  to  issue  the  proceedings  against 
himself  and  the  other  heirs.  The  debt  had  been  established 
in  the  suit  against  the  administrator.  This  was  an  ap- 
plication to  charge  the  real  estate.     If  it  was  suggested 
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that  the  administrator  had  not  fully  administered,  thenJon«»^844 
the  administrator  was  brought  in  as  a  party  on  one  side,  ^ewsom 
all  the  heirs  being  parties  on  the  other  and  all  equally  en- 
titled to  a  portion  of  the  real  estate  and  to  charge  the  admin- 
istrator. Upon  the  third  question,  his  Honor  was  of  opinion 
that  a  decree  or  judgment  against  the  administaator  in  the 
County  Court,  although  entered  upon  petition  and  the  pro- 
ceedings thereon,  as  provided  by  Act  of  Assembly  giving 
that  Court  jurisdiction  in  cases  of  filial  portions,  &c.,  and 
not  by  suit  on  the  guardian  bond,  was  still  the  judgment  of 
a  Court  of  Law,  and  the  remedy  by  sci.  fa,  was  not  irregu- 
lar and  void.  His  Honor  was  also  of  opinion,  that  as  the 
scire  facias  recited  the  judgment  against  the  administrator 
and  stated  the  fact  that  execution  of  the  debt  and  costs  could 
not  be  had  out  of  the  personal  estate,  the  omission  to  state, 
that  upon  a  reference  to  the  clerk,  the*  fact  of  fully  adminis- 
tered had  been  established,  although  it  rendered  the  proceed- 
ing informal,  yet  it  did  not  make  it  void.  For  these  rea- 
sons his  Honor  refused  the  motion  to  vacate  the  judg- 
ment. 

Upon  the  first  question  in  relation  to  the  execution,  his 
Honor  was  of  opinion,  that  execution  could  properly  issue, 
when  one  of  the  heirs  was  of  full  age,  within  the  twelve 
months.  Upon  the  other  question  he  was  of  opinion,  that, 
although  the  execution  was  informal  in  directing  a  sale  of 
the  lands  of  John  Newsom,  dec'd.  and  perhaps  the  sheriff 
might  have  been  justified  in  returning  that  John  Newsom 
had  no  lands,  yet  from  the  whole  execution  it  was  clear,  that 
the  lands  mentioned  were  the  lands  of  John  Newsom  in  the 
hands  bf  his  heirs,  and  that  this  informality  did  not  render 
the  execution  void.  The  two  motions  were  therefore  refus- 
ed, and  the  plaint  ills  appealed  to  the  Supreme  Court. 

Henry  for  the  plaintifis,  in  support  of  the  motions,  con- 
tended. First ;  That  the  judgment  was  void,  because  the 
plaintifis  are  also  defendants  in  the  scire  facias  and  in  the 
judgment  rendered  thereon.    Pearson  v  ^esbit,  1  Dev.  315. . 
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June,  1844  Secondly,   The  judgment  was  void,  because  the  sd.  fa. 
'  does  not  set  forth  such  a  judgmrait  as  gave  the  Court  juris- 

V  '  diction  over  the  hand — ^it  does  not  shew  "a  finding  of  fully 
Newiom.  ^(Jininistered"  by  the  administrator ;  and  unless  such  a  judg- 
ment is  shewn,  according  to  the  Act  of  1784,  Rev.  Stat.  c. 
63  sec.  1,  the  Court  has  no  power  to  act.  It  is  only  a  judg- 
ment against  the  administrator  and  not  against  the  lands. 
The  set.  fa.  can  only  issue  on  a  judgment  virtually  against 
the  lands — ^for,  until  the  act  of  ^1784,  there  was  no  provision 
for  the  creditor,  on  the  decease  of  the  debtor,  against  the 
land.  Barrow  v  Arrentotiy  1  Ired.  Rep.  223.  Peityohn  v 
Beasleyj  1  Dev.  &  Bat.  254.  Thirdly^  the  judgment 
was  void,  because  a  set  fa.  will  not  lie  upon  a  decree,  but  only 
upon  a  judgment  at  law.  Jeffreys  v  Farhoroughj  1  Dev. 
£q.  606.  Fourthly  J  if  the  judgment  was  not  void,  the  exe- 
cution was,  because  not  warranted  by  the  judgment.  Fifthly^ 
the  execution  was  irregular,  because  it  issued  b^ore  the  ex- 
piration of  twelve  months,  and  was  levied  upon  the  lands  of 
the  minors  and  they  were  sold.  If  the  execution  could  have 
issued  against  the  lands  of  the  adult  heirs,  according  to  the 
case  of  the  Bank  of  JiTewbem  v  Stanly,  2  Dev.  476,  yet 
here  the  only  adult  heirs  were  the  plaintiflfs  in  the  execu- 
tion— as  to  them  it  was  void — and  it  was  only  an  execu- 
tion against  the  present  plaintiffs,  who  were  all  minors.  If 
'the  execution  could  have  rightfully  issued  against  them, 
yet  the  11th  section  of  the  63d  chapter  of  the  Revised  Stat- 
utes prohibits .  a  levy  upon  the  lands  of  muiors,  until  af- 
ter the  expiration  of  twelve  months  from  the  judgment. 

John  H.  Bryan  &  Mordecai  for  the  defendants  insisted, 
that  the  judgment  was  not  void,  because  the  coiurt  had  jinris- 
diction  of  the  subject  matter.  Judgments  are  set  aside  on 
motion,  only  when  the  Court  transends  its  power  or  where 
a  mere  office  judgment  is  entered  up,  contrary  to  the  course 
of  the  Court.  That  it  is  rendered  by  default  against  infant 
heirs  is  only  ground  of  error,  but  does  not  make  the  judg- 
ment null  Jennings  v  Sxafford,  1  Ired.  404.  While  v 
Miertson^  3  Dev.   142.    Oxley  v  Mi%U,  3  Murph.  231. 
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2  Bac.  ab.  Let.  a.  p.  460.  Petiyohn  v  Beasleg,  1  Dev.  <fc  J"n«  18*4. 
Bat.  256.  Whiilet/  v  Black,  2  Hawks  179.  Upon  the  sei.  "^^^^ 
fa.  against  heirs,  devlsess  (kc.  they  must  all  be  made  parties  ▼ 
defendant,  for  where  land  is  chargeable  by  any  lien,  the  ^^'^ 
charge  ought  lo  be  equal,  and  one  alone  shall  not  bear  the 
burthen.  HaxherVs  easBy  3  Co.  12.  24.  Here  by  our  Act.  Rev. 
Stat.  ch.  63,  where  any  person  shall  die  seized  of  any  lands 
and  shall  be  indebted  &c.  all  the  lands^  of  which  he  died 
seized,  shall  be  liable  &c.  The  lien  is  in  the  nature  of  a 
statute  staple  or  statute  merchant.  In  this  case  there  is  no 
other  mode  of  subjecting  the  lands,  but  under  the  Act  of  As- 
sembly. That  the  parties,  plaintiff  in  the  sei.fa.  notified 
themselves,  is  no  ground  of  complaint  by  the  present  plain- 
tiflfe.  They  sustained  no  injury  thereby,  nor  were  they  pre- 
vented from  shewing  cause,  under  the  scu  fa.j  why  the 
lands  descended  should  not  be  sold.  Indeed  the  controversy 
had  been  settled  in  the  prior  proceeding  against  the  adminis- 
trator. Sanders  v  Sanders,  2  Dev.  Eq.  262.  The  execu- 
tion must  necessarily  conform  to  the  judgment,  and  be  issued 
against  all  the  defendants,  as  well  infants  as  adults.  The 
Act  of  Assembly  is  only  directory  to  the  Sheriff  to  forbear 
levying  on  the  estate  of  the  infants,  but  if  he  does  levy  and 
sell,  the  purchaser  is  not  responsible  for  his  omission,  or  for 
the  irregularity  in  the  preliminary  proceedings.  Bank  of 
JCewbern  v  Stanly,  2  Dev.  476.  Dohson  v  Murphy,  1  Dev. 
ik  Bat.  596.  Ejectment  is  the  proper  remedy  for  the  plaintiffs 
in  this  motion.  In  that  action  the  validity  of  the  judgment 
and  execution  would  come  directly  in  controversy. 

RuFFiN,  C.  J.  The  opinion  of  this  Court  is,  that  the  ex- 
ecution must  be  set  aside ;  if  for  no  other  reason,  because 
there  is  no  judgment,  regular  or  irregular  ,  voidable,  or  void, 
to  support  it.  At  the  end  of  this  instrument,  which  pur- 
ports to  be  d^  scire  facias,  the  Sheriff  is  commanded  to  render 
the  money  to  no  person  ;  the  name  of  the  plaintiff  being 
left  blank.  But,  if  it  be  filled  up  with  the  name  of  WiU 
Ham  Barnes,  who  is  stated  in  the  recitals  of  the  writ  to 
have  recovered  the  judgment,  it  will  not  mend  the  matter ; 
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Juno,  1844  fof  the  suit  was  brought,  as  it  ought  to  have  been,  in  the 

Newsom  i^^^ies  of  the  claimants,  Charity,  Penelope,  and  Sarah  New- 

▼       some,  and  not  in  that  of  Barnes.    The  execution  was  there- 

ewMm.  ^^^  ^^^  warranted,  even  in  form,  by  a  judgment,  and  was 

inoperative  and  properly  set  aside.    Our  opinion  is,  likewisr," 

that  the  judgment  on  the  scire  jfacias  was  incongruous  and 

null;  and  within  the  principle  of  Whitley  v  Black.  2  Hawks 

179,  and  other  cases  of  that  nature,  should  be  vacated  by  the 

Court,  that  rendered  it. 

We  do  not  found  this  opinion  on  the  ground  that  a  scire 
facias  was  an  improper  proceeding  for  a  creditor,  who  wish- 
es to  pursue  the  real  es'ate  for  the  satisfaction  of  a  sum  of 
money  due  by  decree  of  a  Court  of  Equity  or  of  a  Court  of 
law  on  a  petition,  which  is  in  the  nature  of  a  suit  in  equity, 
but  upon  the  ground,  that  a  suit  and  judgment,  in  which  the 
same  person  is  plaintiff  and  defendant,  or  one  of  the  plain- 
tiffs and  defendants  is  an  absurdity  and  can  have  no  legal  effi- 
cacy. It  is  true  that  we  are  clearly  of  opinion,  as  was  held  in 
Jeffreys  v  Farborough,  1  Dev.  Eq..  506,  that,  upon  a  decree 
or  declaration  by  a  Court  of  equity,  that  the  estate  of  the  de- 
ceased was  indebted  to  the  plaintiff  in  a  certain  smn  and  that 
the  executor  had  no  assets,  any  other  person  whether  donee, 
legatee,  devisee,  or  heir,  must  be  brought  in  by  supplemental 
bill ;  and  that  the  scire  facias  is  given  upon  judgments  at 
law  only,  in  certain  prescribed  cases.  And  we  likewise  find 
it  held  in  numerous  cases  by  our  predecessors,  that  petitions 
for  legacies,  filial  portions,  and  distributive  shares  are  pi-o- 
ceedings  according  to  the  course  of  equity  and  not  law.  De- 
fence is  made  by  answer  and  plea  on  oath.  A  Court  of  e- 
quity  cannot  enjoin  a  decree  upon  petition,  because  the  Court, 
which  gave  the  decree,  has  the  same  jurisdiction  to  re-exam- 
ine upon  a  petition  to  rehear,  or  to  review  for  error  of  law  or 
fact  or  for  surprise.  Holding  v  Holding,  Coof.  Rep.  525. 
The  assignee  of  a  distributive  share  may  sue  for  it  by  peti- 
tion in  his  own  name  as  he  can  in  a  court  of  Equity. 
Wright  V  Lowe,  2  Murph  354.  So,  evidence  is  taken  ly 
commission  in  depositions  and  not  Tiva  voce  as  in  cases  at 
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law.  Ogden  v  JaneSj  3  Hawks  24.  These  instances  are  J«n«  1844 
sufficient  to  shew  the  nature  of  the  jurisdiction,  tho'  <  here  are  "J^^^^^^ 
many  others  to  the  same  effect.  We  are  no  t,  however,  called  ▼ 
on  to  say,  how,  in  ordinary  cases,  plaintiffs  in  petition,  to 
whom  money  may  be  found  due,  and  who  cannot  gel  it  out 
of  the  personal  estate,  should  proceed  against  the  real  estate. 
And,  although  we  might  be  of  opinion,  that  a  scire  facias 
was  not  the  appropriate  proceeding,  yet,  if  this  were  an  or- 
dinary case  of  one  person  being  the  creditor  and  another  the 
debtor,  we  should  hold,  that  a  judgment  on  the  scire  facias 
was  not  void,  as  the  objection  was  not  to  the  jurisdiction  of 
the  Court,  but  only  to  the  process,  which  the  party  waived 
by  not  taking.  White  v  JSLlhertsotij  1  Dev.  242.  But,  sup- 
posing in  this  case  the  process  in  due  form  and  all  the  pro- 
ceedings to  be  otherwise  regular,  and  it  is  in  that  point  of 
view  that  we  look  at  it,  yet  the  judgment  is  inconsistent  and 
senseless  in  being,  at  once,  for  and  against  the  same  persons. 
Upon  that  ground  we  think  it  must  be  vacated.  If  authority 
were  needed  for  so  plain  a  position,  it  may  be  easily  found. 
The  case  of  Pearson  v  J^esbit,  1  Dev.  315,  is  in  point  and 
states  the  reasons  as  convincingly  as  can  be.  It  is  true,  that 
was  a  writ  of  error,  which  might  be  necessary  there  (o  ena- 
ble the  other  side  to  take  issue  on  the  identity  of  the  per- 
sons of  the  same  name  on  opposite  sides  of  the  suit.  Here 
the  identity  of  the  three  plaintiffs  with  three  of  the  defend- 
ants, the  children  of  the  intestate,  is  set  forth  in  the  record, 
and  does  not  admit  of  denial.  In  such  a  case  the  reasoning 
in  Pearson  v  JCesbit,  is  completely  applicable,  as  shewing 
that,  where  the  same  person  is  the  creditor  and  debtor,  the 
debt  is  extinguished,  and  therefore  upon  the  face  of  the  judg- 
ment, as  soon  as  it  was  pronounced,  the  debt  therein  recov- 
ered was  gone.  Consequently,  the  Court  should  purge  their 
records  of  such  an  absurdity.  So  in  the  Justices  v  Shan- 
nonhouse,  2  Dev.  6»  and  several  other  cases  of  the  like  kind, 
where  an  obligor  was  also  one  of  those  to  whom,  as  a  class 
of  persons  a  bond  was  payable,  it  was,  upon  non  est  factum 
held  not  to  be  a  deed.    For  the  like  cause  this  judgment 
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riswsoin 
Newioni. 


June,  1844  mustbe  a  nullity.  But  it  was  urged  in  the  argument,  that 
'  upon  a  judgment,  ascertaining  the  debt  in  favor  of  one,  who 
is  an  heir,  among  several,  of  the  debtor,  a  joint  sci.  fa. 
must  go ;  because  it  was  said,  no  other  remedy  was  given 
for  the  creditor  and  every  heir  ought  to  be  compelled  tocontri- 
bute  by  the  process  of  execution  going  against  all  the  land 
descended.  It  is  true  the  statute  gives  no  other  remedy  at  law,  but 
by  9cire  facias,  on  the  judgment  in  the  suit  against  the  per- 
sonal representative.  But  in  giving  that,  the  creditor  and  the 
heir  are  supposed  to  be  different  persons,  as  much  as  that  the 
creditor  and  administrator  are  so.  The  act  of  1784  made  no 
provision  for  the  cases,  in  which  the  personid  representative 
is  a  creditor,  or  in  which  one  of  the  heirs  is  a  creditor.  But 
because  the  administrator  had  no  other  remedy  at  law  for  a 
simple  contract,  and  could  not  proceed  by  scire  facias  a- 
against  the  heir  but  after  a  judgment  against  himself,  it  was 
not  held  that  the  Legislature  meant  the  absurdity,  that  the 
administrator  should  sue  himself  to  ascertain  his  debt  and 
then  proceed  on  the  judgment  by  sci.  fa.  against  the  heir. 
On  the  contrary,  as  a  matter  of  course,  he  could  have  no  le- 
gal remedy  for  a  simple  contract  debt  in  such  a  case  ;  but 
would  be  compelled  to  apply  to  a  court  of  equity  for 
relief,  upon  the  ground  that  he  had  a  subsisting  debt  and 
no  other  remedy  for  it.  Therefore,  on  the  express  ground, 
that  the  administrator  and  executor  could  in  no  mode  recov- 
er their  debts  against  the  heirs,  under  the  act  of  1784,  the 
acts  oi  1799,  and  1806,  gave  the  cheap  and  expeditious  rem- 
edy at  law  by  petition.  But  the  case  of  an  heir  being  the 
creditor  remains  as  it  was  from  the  first ;  and,  therefore,  like 
the  executor,  before  the  amendment  in  his  favor,  the  heir, 
from  necessity,  cannot  proceed  at  law.  His  case  is  now  as  that 
of  one  of  two  co-parceners  was  at  common  law,  when  one  of 
three  held  the  executor's  bond,  in  which  he  bound  his  heirs  ; 
and  thatcasewas  like  that  of  one  of  the  twoexecutors,  who  was 
a  creditor  of  the  testator,  who  cannot  sue  his  co-executor  either 
alone,  or  jointly  with  himself.  The  remedy  in  either  case  is  in 
equity,  because  the  creditor  cannot  sue  at  laWj  but  Jias  a  riglit 
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to  satjsfactiou  out  of  ihe  fund.  And  lo  repel  an  inference  J^ioe,  1S44 
ihat  the  acl  restrained  the  creditor  in  such  case  to  the  legal 
remedy  ^iTren  by  !he  statuie,  it  is  expressly  providedj  Rev. 
St.  c*  43,  s.  6,  that  the  creditors*  remedy^  or  the  role  of  decis- 
ion, in  equity,  shall  not  be  affected  by  any  provision  of  the 
act.  That  is  the  proper  remedy,  because  ihcre  the  value  of 
each  share  descended  or  devised  may  be  conveniently  ascer- 
tained and  the  debt  only  apportioned  ;  whereas  upon  a  joint 
judgment  at  law,  if  so  absurd  a  thing  can  be  supposed,  the 
creditor  could  raise  his  whole  debt  from  one  of  the  heirs^  al- 
though  he  liimself  ought  to  contribute.  Tfiercfore  this  case 
of  an  iieir  being-  a  creditor  can  be  no  exception  to  the  rulcj 
which  arises  out  of  the  nature  of  things,  that  the  same  per- 
son cannot  be  plaintiff  and  defendant  in  an  action  at  law. 

Our  opinion  then  is,  that  tfie  County  Court  was  right  in 
vacating  the  judgment  and  quashing  the  scire  facia  a  \  and 
in  setting  aside  the  execution. 

But  wtten  that  had  been  done,  that  court  should  have  stop- 
ped. It  erred  in  ordering  Lary  Newsom  to  pay  to  the  heirs, 
inehiding  the  three,  (who  were  theplaintifiB)  tliesumhe  had 
bid  for  the  land  By  setting  aside  the  judgment  and  execu- 
tion as  void,  the  sale  by  the  Slieriff  necessarily  falls  through, 
aiid  the  lalid  still  belongs  to  the  heirs,  *rhey  can  not  keep 
the  land  and  ha%^e  the  money  too. 

The  result  is,  that  the  decision  in  ilie  Superior  Court 
must  be  reversed,  willi  costs  in  thi^  Court;  and  that  the 
case  must  be  remanded  to  t^at  court  with  instructions  to  re-' 
verse  with  costs  in  that  Court,  so  miich  6f  the  order  of  the* 
County  Court,  as  required  Lary  Newsom  to  pay  the  sum  of 
3^113  33  or  any  part  tliereofj  and  to  affirm  so  much  of  the 
order  of  the  County  Court  as  went  to  set  aside  the  execution 
and  sale  tliereunder  and  vacate  the  judgment,  rendered  on 
the  scire  fa  Has,  in  the  record  set  forth  ;  and  to  issue  a  writ 
of  proeedendo  to  the  County  Court  accordingly. 


Per  Curiam, 


Ordered  Accordingly,^ 


23 


v^ 
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ANTOIKETTE  8WAIM  BV  HER  NFXT  FRIEND  m.  JOHN  M. 
STAFFORD. 

^  .  If  a  proceeutor,  on  a  charge  of  laiceny,  has  reaaonable  groands,  at  the  time  he 
inetitutes  the  prosecution,  to  believe  that  his  goods  have  been  stcrien,  he  is 
not  liable  to  an  action  on  the  case  for  malicious  proeecutioa,  though  he  may 
have  discoTered,  after  the  time  the  prosecution  was  commenced,  that  his  goods 
had  not  in  fact  been  taken  out  of  his  possession,  but  had  been  accidentally 
mislaid. 
A  search  by  a  store  keeper,  who  supposed  his  goods  to  have  been  stolen,  for  the 
purpose  of  ascertaining  whether  his  goods  were  mUsingi  need  be  only  sock 
a  search  as  might  reasonably  satisfy  him  of  the  &ct«  The  law  does  not  re- 
quire the  utmost  diligence  in  making  such  a  search. 
The  same  case,  3  Ired.  289,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Lav  of  Stokes  Coun- 
ty, at  Spring  Term  1844,  his  Honor  Judge  Dick  presi- 
ding. 

This  was  an  action  on  the  case  for  a  malicious  prosecution, 
in  causing  the  plaintiff  to  be  arrested  on  a  warrant,  chaining 
her  with  feloniously  stealing  a  parcel  of  belt  ribbons.  Pka, 
the  general  issue.  In  support  of  her  action  the  plaintiff  pro- 
duced and  proved  the  warrant  stated  in  the  declaration,  is- 
sued on  the  oath  and  at  the  instance  of  the  defendant.  The 
magistrate,  before  whom  it  was  tried,  testified,  that  a  bdt 
ribbon,  found  in  possession  of  the  plaintiff,  was  produced 
before  him,  and,  that,  after  examining  the  witnesses  for  the 
prosecution,  among  whom  was  the  prosecutor,  John  M.  Staf- 
ford, the  present  defendant,  he  dismissed  the  warrant,  it  be- 
ing proved,  on  the  part  of  the  present  plaintiff,  that  she  had 
purchased  the  belt  produced  or  one  like  it  at  a  store  in  Salem 
a  short  time  before. 

The  defence  relied  upon  was,  that  the  defendant  had  a 
probable  cause  for  the  prosecution ;  and  to  establish  it  he  in- 
troduced several  witnesses.  One  Hartman  testified,  that  the 
defendant  was  a  merchant^  and  that  the  witness,  on  a  Fri- 


OF  NORTH  CAROLINA.  398 

day,  about  the  last  of  April,  1840,  went  to  his  store,  and  Jan«,i8^ 
saw  the  plaintiff,  two  of  her  sisters,  two  grown  ladies,  and  g^^jm"" 
several  school  girls  in  the  room — that  several  parcels  of  ^^ 
goods  were  on  (he  counter,  near  which  the  grown  ladies  were 
standing,  the  children  being  a  little  in  the  rear — ^that  he  saw 
the  plaintiff,  with  one  elbow  on  the  counter,  leaning  over,  as 
if  she  were  examining  a  bunch  of  ribbons,  which  she  had  in 
her  hands — that  when,he  first  went  into  the  store-room  the 
plaintiff  looked  towards  him  —that  he  did  not  turn  his  atten- 
tion to  her  afterwards — that  in  about  fifteen  minutes  she  and 
her  sisters  left  Ihe  store,  together  with  all  the  other  females 
— ^that  after  the  company  were  gone,  the  defendant  conmien- 
ced  putting  his  goods  on  the  shelf,  when  he  seemed  to  miss  some- 
thing and  took  the  goods  down  to  examine,  whether  the  ar- 
ticles alleged  to  have  been  lost  were  among  them — that  the 
witness  then  told  him  he  had  seen  the  plaintiff  have  the  rib- 
bons in  her  hands — that  Ihe  defendant  then  took  the  goods 
down  again,  re-examined  them  and  opened  the  folds  of  the 
goods — that  the  plaintiff  lived  with  her  father  about  two 
miles  or  two  miles  and  an  half  from  the  store — that  on  the 
following  Sunday  he  saw  her  at  a  preaching,  wearing  a  new 
belt  ribbon — that  he  saw  the  defendant  on  the  Tuesday  or 
Wednesday  afterwards,  when  the  defendant  said  to  him  he 
had  seen  or  found  his  ribbons  on  Sunday — that  the  witness 
replied  to  him  that  he  had  seen  the  plaintiff  have  on  a  new 
ribbon — that  he  might  or  might  not  have  told  the  defendant, 
that  the  ribbon  resembled  his — ^that  he  did  not  recollect  but 
thought  he  did  not  tell  him  so — that  the  ribbon,  produced 
before  the  magistrate  and  now  on  this  trial,  resembled  in  col- 
or some  of  those  he  saw  the  plaintiff  have  in  the  store. 
Miss  Martha  Harris  testified,  that  she  had  frequently  been 
in  the  defendant's  store  up  to  within  a  few  months  of  the  time 
when  the  warrant  was  taken  out,  and  had  seen  ribbons  re- 
sembling in  color  the  one  produced  by  the  plaintiff  on  the 
trial — that  she  had  never  seen  the  plaintiff  wear  any  ribbon 
like  it,  and  she  has  never  since  seen  the  ribbons  in  the  store 
— that  the  defendant's  ribbons  were  of  different  figures  and 


Jane,  1844  colors.     W.  h.  Swaim  sfated,  that  he  acted  as  clerk  for  the 
""j^^jJT^  defendant  during  April  Court,  1840,  and  that  he  saw  in  his 
▼       store  during  that  time,  ribbons  like  the  one  produced.    Jack- 
***^  son  Stafford  testified,  that  he  had  owned  the  store,  and 
sold  it  to  the  defendant  about  twelve  months  before  that 
time — that  among  the  goods  were  belt  ribbons,  like  the  one 
shewn  on  the  trial — that  he  never  saw  any  of  the  same  kind 
in  other  stores.    A  witness,  AUpaugJi^  testified,  (the  plaintiff 
objecting  to  his  testimony)  that  he  was  present  on  the  Toes- 
day  or  Wednesday  mentioned  by  Hartman,  and  that  Hart- 
man  did  tell  the  defendant  that  the  ribbon  he  saw  the  Sun- 
day before  resembled  or  was  similar  in  color  to  his.    Exeki- 
el  Thomas  testified,  that  he  bad  told  the  defendant,  before  he 
.sued  out  the  warrant,  that  he  heard  Hartmaii  say  the  ribbon 
resembled  his  in  color. 

The  plaintiff  then  called  a  Mr.  Lincbackj  who  stated  that 
he  had  b,een  acting  as  a  clerk  in  a  store  for  about  five  or  six 
years — that  at  the  time  when  the  warrant  was  taken  out  he 
was  a  clerk  in  a  stpre  in  Salem,  and  that  some  three  or  four 
weeks  before  that  time  he  had  sold  to  the  plaintiff,  who  came 
Ihere  in  company  with  he]r  mother,  a  belt  ribbon  of  the  same 
kind,  quality  and  color  as  that  produced  here  on  the  trial — 
I'hatsucb  ribbonsat  thattime verecon^monandgenerallyworn. 
It  was  also  in  proof,  that,  besides  two  stores  in  Salem,  there 
^'ere  two  or  three  others  within  a  few  miles  of  the  defen- 
.danl's  store.  Mach^l  Ebbert  testified,  that  she  went  with  the 
plaintiff  and  her  sisters  to  the  defendant's  store  on  the  Fri- 
day mentioned^-thot  it  was  the  last  day  of  a  school  in  the 
.immediate  neighborhood — that  several  females  were  in  com- 
pany— that  the  females  stood  along  the  counter  and  the  de- 
fendant behind  the  counter — that  the  plaintiff  stood  imme- 
diately on  her  loft — that  the  plaintiff  had  a  bunch  of  ribbons 
in  her  bands,  and  after  examining  them,  handed  them  to  the 
witness,  wlio  al$o  examined  them,  and  then  laid  them  down 
pn  the  counter  to  the  right — that  the  defendant  was  then 
some  five  or  six  feet  from  her,  but  whether  he  saw  her  lay 
f^e  fibbons  4own  or  w^s  looking  at  her  she  difi  no(  pow  re- 
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collect,  nor  does  she  knov  whether  she  saw  them  afterwards  Jaii««  1M4 
on  the  counter — ^thnt  some  fifteen  minutes  thereafter  she  and    q,^^^ 
all  the  female  company  left  the  store,  but  she  saw  neither  the       ▼ 
plaintiff  nor  lier  sisters  have  any  ribbons.    Jacob  8huU% 
testified,  that  he  had  known  the  plaintiff  ever  since  she  was 
quite  yoimg — ^that  her  character  was  good,  and  that  she  was 
about  sixteen  years  old,  when  the  warrant  was  sued  out. 

For  the  purpose  of  Viewing  thai  no  felony  had  been  eom« 
mitted,  that  the  defendant  had  not  used  diligence  to  inform 
himself  on  that  sniijeet,  and  to  contradict  Hartman  as  to  the 
search  he  said  the  defendant  had  n>ade  among  his  goods,  the 
plaintiff  proposed  to  prove,  that,  in  the  month  of  June,  after 
issuing  the  wnrrant  (which  was  dated  the  22d  of  Mny,  1840), 
the  same  bunch  of  ribbons  the  plaintiff  had  had  in  her  bands 
was  found  in  a  fold  of  one  of  the  pieces  of  goods,  which 
were  spread  oa  the  counter  during  the  time  the  plaintiff  was 
ID  the  storo,  but  the  introduction  of  this  testimony  was  op« 
posed  by  the  defendant  and  rejected  by  the  Court. 

The  Court  charged  the  jury,  that  probable  cause  is  the  ex^* 
istence  of  such  facts  and  circumstances,  as  are  sufficiently 
strong  to  excite,  in  a  reasonable  mind,  suspicion  that  the  per- 
son, charged  with  having  been  guilty,  was  guilty ;  that  it  is 
a  case  of  apparent  guilt,  contradistinguished  from  real  guilt, 
and  that  if  they  believed  the  testimony  of  JETarf  man,  Stafford^ 
Martha  Harris  tind  W.  L.  Sivaim,  there  was  probable  cause, 
and  that  this  testimony  as  t(»  probable  canse  was  not  weajc^n- 
ed  by  the  testimony  of  Alspangh  and  Thomas. 

The  plaintiff's  counsel  then  prayed  the  Court  to  instruct 
the  jury,  that  they  might  take  the  testimony  of  Rachel  Eb* 
bert,  in  connection  with  the  defendant's  testimony  as  to  pro- 
bable cause,  as  tending  to  shew  that  the  plaintiff  was  not  the 
)ast  person  to  handle  the  ribbons,  while  in  the  store,  and  that 
the  defendant  knew  it.  To  this  the  Court  replied,  that  the 
witness  not  recolleGting  that  the  defendant  saw  her  with  the  ^ 
libbons,  there  could  be  no  inference  from  her  testimony  that 
the  defendant  knew  it.  The  plaintiff's  counsel  also  prayed 
(be  Court  to  instruct  the  jtiry,  that^  after  the  frima  faeie 
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iona,  id44  case  made  by  the  plaintiff,  it  was  iccumbent  6n  the  defen* 
g^^^   dant,  ia  making  out  probable  cause,  to  satisfy  the  jury  that 
▼       a  felony  had  been  committed,  which  instruction  was  refused 
**^'^^*  by  the  Court,    The  plaintiff's  counsel  further  prayed  the 
Court  to  instruct  the  jury,  that,  although  there  might  be  pro- 
bable cause  for  suing  out  the  State's  warrant  without  a  felo- 
'    ny  having  been  committed,  yet  the  defendant  was  bound  to 
use  reasonable  diligence  to  inform  himself  of  the  facts  and 
circumstances  relative  to  the  supposed  felony,  and  if  he  did 
not  use  such  reasonable  means  so  to  mform  himself,  proba- 
ble cause  did  not  exist.    This  instruction  was  also  ref1^ 
sed  by  the  Court.    The  plaintiff's  counsel  further  prayed 
the  Court  to  instruct  the  jury,  that,  if  they  were  satisfied 
from  all  the  circumstances  and  evidence  in  the  case,  that  the 
defendant  knew,  at  the  time  he  sued  out  the  warrant,  that  the 
plaintiff  was  innocent,  they  should  find  for  the  plaintifil  On 
this  the  Court  told  ihe  jiuy,  there  was  no  evidence  in  this 
case,  from  which  they  could  infer  such  knowledge  on  tho 
part  of  the  defendant. 

The  jury  found  a  verdict  for  the  defendant  and  judg* 
ment  being  rendered  thereon  the  plaintiff  appealed. 

J.  T.  Morehead  for  the  plaintiff. 

No  counsel  in  this  Court  for  the  defendant. 

Daniel,  J.  This  is  the  same  cause,  in  which  this  Court 
granted  a  new  trial  heretofore.  3  Ired.  289.  To  the  evi- 
dence then  given  the  plaintiff  has,  on  the  last  trial,  made 
tome  addition.  Rachel  Ebbert  testified,  that  the  plaintiff, 
when  in  the  defendant's  store,  stood  immediately  on  her  left 
at  Hie  counter  ;  that  the  plaintiff  had  a  bimch  of  ribbons  in 
her  hand,  and,  after  she  liad  examined  them,  handed  them  to 
the  witness,  who  also  examined  them,  and  then  laid  them 
down  on  the  counter  on  her  right  hand  ;  and  that,  in  fifteen 
minutes  thereafter,  she  and  the  plaintiff  and  their  company 
left  the  store,  and  she  did  not  see  them  have  any  ribbons. 
This  witness  could  not  say,  that  the  defendant  saw  her  ex- 
amine the  ribbons  or  lay  th^m  down  on  the  counter  •n  he^ 
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June,  1844  rant  against  the  plaintiff  for  any  crime  arising  out  of  this 
transaction.  And  we  see  no  error  in  the  charge  of  the 
Judge. 

Per  Curiam,  Judgment  affirmed. 


STATE  VB.  JOSEPH  J.  WILLIAMS. 

A  profanation  of  Sunday,  by  performing  labor  on  that  day,  is  not  an  indicta- 
ble offence  in  thia  State. 

Appeal  from  the  Superior  Court  of  Law  of  Martin  Coun- 
ty, at  Fall  Term  1843,  his  Honor  Judge  Bailey  presid- 
ing. 

The  defendant  was  tried  upon  the  following  indictment^ 
to  wit,  "The  jurors  for  the  State  upon  their  oath  present, 
That  Joseph  J.  Williams,  late  of  Martin,  being  a  common 
Sabbath  breaker  and  profaner  of  the  Lord's  day.  conunonly 
called  Sunday,  at  and  in  the  county  of  Martin  on  the  10th 
day  of  July  1842,  the  said  day  being  Sunday,  and  on  divers 
other  days  both  before  and  since  the  said  10th  day  of  July 
1842,  which  other  days  were  also  Sundays,  unlawfully,  wil- 
fully and  with  force  and  arms,  for  his  own  lucre  and  gain, 
and  not  for  any  charitable  purpose  or  being  induced  thereto 
by  any  supposed  necessity,  did  cause  certain  men  slaves,  to 
wit,  Elias,  George  and  Talbot,  being  the  property  of  him  the 
said  Joseph  J.  WilUiams  and  being  then  and  there  under  his 
control  to  work  and  labor  on  the  farm  of  the  said  Joseph  J. 
Williams  in  making  and  putting  up  enclosures  and  fences  a- 
round  and  about  the  corn-field  and  whiskey  distillery  of  him 
the  said  Joseph  J.  Williams  to  the  common  nuisance  of  the 
good  people  of  North  Carolina  and  against  the  peace  and 
dignity  of  the  State."  To  This  indictment  the  defendant 
pleaded  not  guilty.    Oxk  the  trial;  the  witness  for  the  State 
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June  1844  sage  io  the  Commentaries,  on  the  propriety  and  political  ne- 
Q^^  cessity  of  keeping  one  day  of  the  week  for  the  purposes  of 
▼  public  worship,  relaxation  and  refreshment.  4  BL  63.  The 
*°^  institution,  wherever  it  has  existed,  haQ  proved  to  be  a  great 
good,  promoting  private  virtue  and  happiness  among  all  clas- 
ses, and  the  pubtic  morals  and  prosperity.  It  is,  therefore, 
fit,  that  every  commonwealth,  and  especially  one,  in  which 
Christianity  is  generally  professed,  shoidd  set  apart  by  law  a 
day  for  those  purposes  and  enforce  its  due  observance  by  such 
sanctions  as  may  seem  adequate.  By  a  statute  in  this  Slate,  the 
pro&nation  of  Sunday,  by  working  io  a  person's  ordinary 
calling,  is  punished  by  a  pecuniary  fine,  recoverable  by  a 
summary  proceeding  before  a  justice  of  the  peace.  Rev.  Stat, 
c.  119.  s.  1.  As  that  statute  does  not  make  the  offence  in- 
dictable,  it  is  not  punishable  io  that  mode,  unless  it  be  so  at 
the  common  law.  That  we  have  now  to  enquire  of,  since, 
although  we  may  unite  with  the  great  bulk  of  our  fellow  ci- 
tizens in  reprobating  an  act  bringing  scandal  on  our  own 
people,  and  giving  so  much  offence  to  the  most  moral  and 
pious  among  us,  we  are,  nevertlieless,  not  to  punish  the  act, 
contrary  to  the  law. 

The  indictment  is  for  compelling  certain  slaves,  belonging 
to  the  defendant,  to  work  on  several  Sundays  in  the  ordina- 
ry calling  of  the  defendant  on  his  farm.  It  lays  those  acts 
to  be  to  the  common  nuisance  and  concludes  at  common 
law. 

We  do  not  find  it  any  where  stated,  that  doing  secular 
work  on  Sunday  is  per  se  an  offence  at  common  law.  There 
is,  indeed,  in  the  Crown  Circuit  Companion  a  precedent, 
(which  is  also  adopted  in  2  Chitty.  Cr.  L.  20)  of  an  indict- 
ment against  a  butcher  as  a  common  Sabbath  breaker  and 
profaner  of  Sunday,  for  having,  within  certain  times,  kept  a 
common  public  and  open  shop  in  a  town  on  Sunday  and 
sold  therein  meat  to  divers  persons.  Mr.  East  also,  speaking 
of  offences  against  God  and  religion,  remarks,  that  the  pro- 
fanation of  Sunday  is  by  a  variety  of  statutes  punishable  in 
particular  instances  by  summary  process  before  magistrates; 


and  then  adds,  that  '4t  is  also  said  to  be  indictable  at  the  Jun«  1844, 
common  law."    And  he  cites  the  precedent  just  mentioned.  ""^^ 
In  thepiecedent  the  act  is  laid  as  a  nuisance ;  as  it  is  in  the       7 
indictment  before  us.  There  is  however,  a  marked  difference 
between  the  cases;  the  work  here  not  bemg  in  a  town,  nor 
such  as  in  itself  is  likely  to  annoy  any  person,  except  as  the 
want  of  a  decent  respect  for  the  sentiments  of  our  citizens  ge^ 
nerally  and  their  sense  of  religious  duty  might  render  it  offen- 
sive to  them,  whether  they  saw  it  or  only  heard  of  it.  It  was  in 
a  rural  situation,  gathered  no  crowd,  disturbed  no  body 
For  working  on  a  farm  would  4iot  seem  in  itself  a  molestr- 
tion  to  others,  more  than  cooking  meals  on  that  day  at  one^ 
home  or  taking  a  journey  either  to  or  from  one^s  home,  the 
latter  being,  all,  customary  acts  in  all  Christian  Countries,  in- 
cluding our  own. 

The  truth  is,  that  it  offends  1:8,  not  so  much  because  it 
disturbs  us  in  practising  for  ourselves  the  religious  duties,  or 
enjoying  the  salutary  repose  or  recreation,  of  that  day,  as 
that  it  is  in  itself  a  breach  of  God's  law,  and  a  violation  of 
the  party's  own  religous  duty.    But  we  do  not  perceive  how 
it  can  become  an  offence  at  common  law  even  when  the  la- 
bor is  both  openly  and  publickly  ^rformed,  as  in  a  town, 
for  example,  except  upon  a  process  of  reasoning  of  this  kind: 
That  the  Christian  religion  isa  part  of  the  conmion  law,that 
it  forbids  work  on  Sunday,  not  only  as  a  sin  in  itself,  but  as  a 
disturbance  to  others  and  an  injury  to  the  State,  and  therefore 
that  the  law  prohibits  such   profanation  and   punishes  it. 
But  we  cannot  believe  that  such  a  principle  was  established 
at  the  common  law.    In  the  first  place,  the  extent  of  the  ob- 
ligation of  the  Sabbath  under  the  gospel  is  a  point,  on  which 
the  professors  and  teachers  of  Christianity  have  been  far 
from  agreeing.    Some  contended  for  a  strict  exclusive  dedi- 
cation of  Sunday  to  public  worship  and  private  devotion, 
while  others  thought  it  not  inconsistent  with  the  duties  ofre- 
ligion,  but  mther,  as  promoting  their  cheerful  and  hearty  dis- 
charge to  em{doy  a  part  of  the  day  in  sports  and  pastime, 
which  are  commonly  deemed  innocent.    And  others,  aga\n, 
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June,  1844  piofiissed  to  hold,  that  the  fourth  commandment  was  addres* 
g^^  edto  the  Jews  only,  and,  not  being  of  moral  obligation,  is 
7  now  abrogated.  It  seems,  however,  to  be  generally  agreed) 
'"'*  that  the  rigor  of  the  Mosaic  law,  at  least  according  to 
Pharisaic  srictness,  was  much  softened  under  ttie  Christian 
dispensation,  as  well  as  the  day  of  rest  cha^;ed.  We  know, 
too,  that  very  liberal,  perhaps  las,  sentiments  on  this  point 
prevailed  among  those  in  authority  in  Church  and  State  in 
the  ancient  days,  when  tiie  foundations  were  laid  of  the  com- 
mon law  of  England.  It  would  not,  then,  be  likely,  that 
the  temporal  judges  would,  without  the  enactment  of  Parlia- 
ment, assume  to  punish  the  violation  of  Sunday,  as  being  a 
breach  of  Christian  or  of  religious  duty*  We  should  rather 
expect  them  to  leave  that  to  the  censure  of  the  Spiritual 
Judge,  who  was  charged  peculiarly  with  the  office  of  enjoin- 
ing on  all  subjects  the  duties  of  religion  and  obedience  to  the 
canons  of  the  Church.  Such  was  the  course  of  both  Parlia- 
ment and  of  the  tiemporal  courts  in  respect  to  some  acts^ 
which  are,  at  least,  as  scandalous  as  that  now  before  us.  For 
example,  the  act  of  1  Car.  I  c.  1,  prohibits  certain  sports  on 
Sunday  under  pecuniary  penalties,  and  then  provides,  that 
the  Ecclesiastical  jurisdiction  shall  continue,  and  those  of- 
fences be  punished  as  if  the  act  had  not  been  made.  To 
this  day  the  crimes  of  personal  impurity  have  been  left  to 
ecclesiastical  censure  alone;  and  though  all  agree  that  in- 
continence is  opposed  both  to  the  Christian  and  Mosaic  dis- 
pensations neither  Parliament  has  to  this  day  enacted  that  it 
shall  be  punished  by  the  temporal  Judge,  nor  have  those 
Judges  ventured  to  assume  ihe  jurisdiction  without  the  au- 
thority of  Parliament.  Although  it  may  be  true,  that  the 
Christian  religion  is  a  part  of  the  common  law,  it  is  not  so 
in  the  sense  that  an  act  contrary  to  the  precepts  of  our  Savi- 
or or  Christian  morals,  is,  necessarily,  indictable.  Those 
which  are  merely  against  God  and  religion  were  left  to  the 
correction  of  conscience,  or  the  religious  authorities  of  the 
iSrate.  Such,  necessarily,  must  be  the  character  of  acts 
sKhich  are  criminal  only  in  respect  of  the  day  on  which  ihey 
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tM'jd^SBBj  being  a  day  set  apv^rt  by  the  aiilhor  of  our  religion  J^"**»  *S'** 
for  Mi  peculiar  service.     As  offences  against  religiou  merely, 
they  were  the  subjects  of  ecclesiastical  jurisdiction,  unless 
Parliament  interfered  and  by  an  act  made  them  the  subjects 
of  the  jurisdiction  of  the  temporal  Judges, 

That  to  some  extent  would  follow  from  the  estabhshment 
of  a  particular  religion  or  church  in  the  State,  as  it  thereby 
would  be  criminal  to  deny  and  deride  iheestabhslitnent  made 
by  lawj  or  its  distinguishing  doctrines.  But  we  do  not  find, 
that,  at  the  common  law,  the  holiness  of  the  Sabbatli  was 
held  to  be  one  of  those  doctrines  of  the  established  churches, 
so  far  as  to  make  its  violation  a  crime  by  the  inuoicipal  law* 
In  Ecx  V  Brolktrion^  1  Str*  T02j  it  was  held  ii[X>n  demurrer, 
that  selling  meat  on  Sunday  was  not  indictable,  at  the  com- 
mon law*  In  Rex  v  Cox,  Bur.  785,  an  infomialion  was  mo- 
ved  fofj  because  (he  defendant^  as  a  rnagislrate,  had  refused 
to  receive  an  information  agairist  a  baker,  who  baked  pies 
and  puddings  on  Sunday*  But  the  Comt  refused  it  ;  be- 
cause tliat  sort  of  baking  did  not  come  within  the  St.  29, 
Car.  lit  ^  7j  and  it  was  not  pretended^  that  it  was  punisha- 
ble without  the  Statute-  Indeed  that  statute  itself,  besides 
the  exception  under  the  geneml  terms,  *^  works  of  charity  or 
necessity,"  expressly  provides,  that  the  act  shall  not  extend 
to  the  dressing  meat  in  families,  nor  dressing  nor  selling 
meat  in  inns  and  cooking  shops,  nor  the  crying  of  milk  be- 
tween certain  hours — which  shews,  that  before  the  act,  that 
i&,  at  common  law,  those  acts  were  not  deemed  offences  a- 
gahist  God  and  religion  or  tlie  eslablishmont,  or  the  civil  gov- 
ernment, so  OS  to  bo  indictable:  And  if  they  were  not  so, 
why  are  wo  to  hold  that  any  other  labour  was,  unless  it  might 
be  such  as  actually  to  interfere  with  the  rii^hts  of  conscience 
aud  worship  of  otliers,  as  by  disturbing  congregations  assem- 
bled in  churches  in  their  devotions,  or  the  like.  At  all  e^. 
vents  it  clearly  appears  ihei^efroni,  and  Irom  may  other  acts 
ol  Parliament,  that  Stmday  was  not  regard*?d  in  the  law  as 
a  Sabbath,  to  be  kept  strictly  ;  and  that  its  violations  were  to 
b€j  pmitshed  or  tolerated  according  to  the  Legislative  will,  as 
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JiiiM,  1844  the  sole  rale  for  acting  on  that  day,  as  a  civil  duty,  and  not 

^  according  to  particular  interpretations  of  Holy  Scripture. 

▼       Beyond  the  requisitions  of  the  statutes,  each  person  was  left 

WUlUnif.  1^  jjjg  consience  and  understanding  of  the  divine  law,  and 
the  judgment  and  censure  of  his  spiritual  superiors.  It  is 
clear,  for  example,  that  the  making  of  bargains  on  Sunday 
was  not  a  crime  against  the  State.  For  contracts  made  on 
ttiat  day  are  binding.  It  has  been  often  so  ruled  in  this  State, 
and,  after  elaborate  argument  and  time  to  advise,  it  was,  con- 
trary to  the  inclination  of  the  Court  at  first.  So  held  by  the 
Court  of  Common  Pleas  in  Drury  v  Defontain,  1  Taunt. 
130.  Now,  it  would  be  a  solecism,  to  hold  the  contract  val- 
id, and  at  the  same  time  to  hold  that  the  making  of  it  was, 
by  the  common  law,  against  good  morals,  or  religion,  and 
therefore,  an  indictable  crime.  In  that  case  several  earlier 
ones  were  cited,  which  occurred  before  the  statutes,  in  which 
it  was  held,  that  open  fairs  might  be  held  on  Sunday  by  pre- 
scription. Consequently,  the  common  law  could  not  have 
deemed  it  an  ofience ;  for  no  prescription  could  be  good, 
which  involves  in  its  enjoyment  a  crime.  Then  our  own 
statute  and  the  numerous  statutes,  which  have  been  passed 
in  En^and  from  that  of  27  Hen.  6,  prohibiting  fairs  on  Sun- 
day, down  to  the  present  times,  and  various  others  which 
punish  divers  acts  of  vice  and  immorality,  all  under  small 
pecuniary  penalties,  form  a  body  of  evidence,  not  to  be  resis- 
ted, that,  without  such  legislative  authority,  the  temporal 
Courts  could  not  punish  such  acts. 

We  do  not  perceive,  that  laying  the  act  as  a  common  nui 
sance  can  vary  the  result,  if,  per  «e,  the  profanation  of  Sun 
day  be  not  an  offence.    If  the  act  of  the  accused  in  fact  dis 
turb  others  in  the  performing  of  their  duties  ai  piety,  thai 
will,  itself,  be  a  specific  offence,  whether  committed  on  Sun 
day  or  any  other  day.    If  the  particular  work  or  trade  be 
.  not  in  its  nature  a  nuisance,  as  prejudicial  to  the  health  or 
comfort  of  the  public,  it  does  not  become  so  by  being  per« 
formed  or  carried  on  on  one  day,  more  than  another.    If  the 
piccedent  of  the  indictment  against  the  biKeber  at  common 
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law  can  be  siipDorti^d  «?  on     .  ^' 

- /"?la«ci  .,^  Chrisu:  ''r  E  "^  *"'  "'^  ?-""*!,  .f,atx„„M«. 

«»  before  said,  whether  ZkL  Z^7"  "  "'•'°"  '«  ''°"«'t,  wmw 
•"-■K  10  the  christian  dispTjl^T"^  T '  ''"''^ '°  '»«=°»- 

;f.e  Sut«  by  being  contrarHo  tie  ^T"  ""  °^''"^*  »««'»''« 
h^d  os,„bli.hed ;  lad  sine/  1 1  ^""  *'''^^  '^'^  ^tate 
V"'o  England,  0  very  Zn  aft  '"'^^^^ "«"  «f  chmti,nity 
;!"«.  in  Which  it  has  V"  ee« tS'  /'"!  ''"  ^^  - 
''g'on,  ,n  some  f^rm.  held  for  ,t^.'^^^>  ««  "'^  national  re- 
'«''?io«  0/  Christ.  1.  '■'/:  atf /""'  ''•"^'  '°  ^  '"«  '">« 
n'^d  as  n„  existing,  and  Is  he'       7"'''  ''"'"*"?'^  "<=«g- 

=;«'-".' of  any  particular  doLZ./"'^ ''•""•  »«'  "«  con ' 
*iu..es  of  worslnp  or  of  vvor  hfT?.     ""^'"S  ""Y  special 

ni'ght  be  against  the  chrisiianr«?  '^'°'^""''''»  ''^  Sunday 
not  her«  be  n^ade.  mere  y  a'/tr"'  'J  "  ""'  ""^  «^«"W 
^-'T^^ce;  and  n,nch  less  can   ,  be  ['^        '■"'^'°"'  ''"'J^'  "" 

violations  of  christian  dnlv   1,      '  "  "  ^"^^  '"""X  other 
Profil-it  it.  and  then  i    '^  V!  [""r',"'   '"  "'«  State,  nlJ 
"*  'he  manner  pointed  o      bt  T'f '"'  '"  "«  «'^'^»'  and 
«anyoffencesag„i„,tG„d,   w,, S  ^*"""'"'''-     '^'''^^^  «^« 
«'»e  St«te.    An  act  is  pnnis  ,al      ,?  ,21", ""'  '*''""'«''  ^^-'n^ 

he  D.v,ne  Oead  of  ,he  churcT  ?',  ""r'^'  »'•  ^^'^n  "y 
^lecvd  power  of  ,ho  State    L^?       "^^'iff  forbidden  by 
The  Legislature  has  hi.her  1  ,„?  k"^.  '"  "'^  Le.is|«u,re 
••'^  "<=»  of  mi,  sustai    d  b.  iJ'  '  ""'P-«"'-g've„  „ 
curities  for  the  decent  ^rvf,  ce  o^T'T"*'  "'^'J""-- 
J'a«.  "pon  the  whole,  i„stified?i    .  '^  ''''J'-     ^he  ereot 

^--amp,e.orsnch\    s  '    ^^^^^^^^^^  There  are  ve  y 
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State 


June,  1844  to  obey  the  law,  as  enacted  in  the  statute  of  1741,  or  by  a 
just  respect  for  the  opinions  and  feelings  of  their  fellow  citi- 
zens,  to  whom,  as  a  body,  secniar  labor  on  Sunday  is  a  scan- 

Williams  dal  and  offence.  Probably  the  very  few  cases  of  flagrant 
violations  of  this  law,  and  of  the  customs  of  our  times,  and 
the  difficulty  of  laying  down  any  precise  rule  on  the  subject, 
that  might  not,  on  the  other  hand,  be  abused  and  distorted, 
as  the  traditions  were  by  the  Pharisees,  may  lead  to  the  con- 
clusion, that  no  change  of  the  law  is  called  for.  But  that  is 
with  the  Legislature.  If  they  think  it  needful,  higher  pen- 
alties may  be  laid,  or  the  profanation  of  Sunday  may  be  pro- 
hibited in  general  terms,  and  thereby  it  will  become  a  mis- 
demeanor, and  indictable.  Until  that  shall  be  done,  howe?- 
er,  the  courts  can  only  exact  the  penalties  the  Legislature 
has  been  pleased  already  to  impose. 


Pkr  Cthiam. 


Judgment  reversed,  and  venire  it 
novo. 


STATE  w.  WILLIAM  SCOTT. 

In  a  case  of  homicide,  where  it  appeared  that  the  deceased  had  threatened  the  j^j^  1944 
prisoner  about  ihrce  weeks  before  that  he  would  kill  him — that  they  met  in  ____  -, 
the  street  on  a  star-light  night,  when  they  could  see  each  other — that  the 
deceased  pressed  for  a  fight  but  the  prisoner  retreated  a  short  distancfr—that 
when  the  deceased  overtook  him  the  prisoner  stabbed  him  with  some  sharp 
instrument,  which  caused  his  death — and  that  at  the  time  of  this  meeting 
the  deceased  had  no  deadly  weapon — Held  that  this  was  murder. 

In  such  a  case,  \o  mitigate  the  offence  from  murder,  it  must  appear,  from  the 
previous  threats  and  the  circumstances  attending  the  rencontre,  that  the 
killing  was  in  self  defence. 

Where  the  deceased  intended  only  a  fight  without  weapons,  and  that  known 
to  the  prisoner,  and  the  prisoner  drew  his  knife  without  notice  to  the  de* 
ceased,  even  if  they  actually  engaged  in  the  fight,  the  stabbing  of  the  de- 
ceased by  the  prisoner  would  be  murder. 

The  belief  that  a  person  designs  to  kill  me  will  not  prevent  my  killing  him 
from  being  murder,  unless  he  is  making  some  attemxyt  to  execute  his  design, 
or,  at  least,  is  in  an  apparent  situation  to  do  so,  and  thereby  induces  ma 
reasonably  to  think  that  he  intends  to  do  it  immediately. 

Where  the  prisoner  prayed  for  instructions  only  on  the  ground,  that  the  de- 
ceased did  intend  to  kill  him,  and  net  on  the  ground  of  a  reasonable  belief 
on  his  part  that  the  deceased  did  so  intend — the  court  did  not  err  in  omit- 
ting to  instruct  the  jury  on  the  latter  point. 

Daniel,  J.  dissentiente. 

Appeal  from  the  Superior  Court  of  Law  of  New  Hanover 
county,  at  Fall  Term,  1843,  his  Honor  Judge  Battle,  pre- 
siding. 

The  prisoner  was  indicted  for  the  wilful  murder  of  one 
Madison  Johnson.  On  the  trial  the  following  evidence  was 
introduced,  to  wit : 

•Alfred  Johnson^  a  brother  of  the  deceased,  was  examined 
for  the  State,  and  testified,  that,  on  a  certain  evening,  in  the 
month  of  March  last,  he  went  to  the  house  of  HagnrNutt, 
in  the  town  of  Wilmington  ;  that  Alfred  Smith,  Henry  ' 
Cowan,  James  Holmes,  the  ceceased  and  the  prisoner  were 
there ;  and  after  remaining  a  short  time  left  and  went  off 
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JuiiA,  1644  together,  Holmes,  Smith  and  Cowan  being  a  little  ahead, 
g^^     and  the  deceased,  the  prisoner  and  witness  walking  on  a  short 
▼       distance  behind  ;  that  it  was  in  the  night,  with  no  moon,  bat 
^^^'     a  bright  star  light ;  that  the  deceased  and  the  prisoner  had 
some  words,  but  did  not  quarrel   nor  seem  angry ;  that  the 
prisoner  struck  the  deceased,  upon  which  he  fell  and  imme- 
diately expired  :  that  the  prisoner  ran  off,  but  returned  ui)on  his 
calling  him,  and  as  soon  as  he  saw  that  the  deceased  was  cut 
and  bleeding  he  ran  off  again  ;  that  he  had  never  heard  the 
deceased  threaten  the  prisoner,  and  the  parties  did  not  touch 
each  other  until  the  prisoner  struck  the  deceased ;  that  the 
deceased  bad  no  weapon  in  his  hand,  and  none  was  found 
upon  his  person  after  his  death.      Alfred  Smith,  another 
witness  for  the  State,  testified  that  he  was  at  Hagar  Nutt's  at 
the  time  spoken  of  by  the  first  witness,  and  went  off  in  com- 
pany with  the  others  j  that  the  deceased  did  not  start  with 
them,  but  came  through  a  gate  on  the  premises  and  called 
for  the  prisoner,  who  at  first  did  not  answer,  but  upon  a  se- 
cond call  asked  the  deceased  what  he  wanted,  to  which  he 
replied  by  calling  him  a  damned   rascal ;  that  the  prisoner 
then  asked  him  what  was  the  matter,  and  told  him  to  come 
up  and  reason  the  matter  before  the  gentlemen,  to  which  the 
deceased  replied  that  the  gentlemen  had  nothing  to  do  with 
this  business;  that  he  walked  on  a  little  ahead,  and  looking 
back,  saw  the  deceased  and  prisoner  moying  backwards  and 
forwards  as  if  they  were  trying  to  get  together,  but  Alfred 
Johnson  was  between  them,  keeping  them  apart ;  that  he 
heard  no  angry  words,  nor  saw  nor  heard  any  scnfile,  but 
heard  the  prisoner  tell  the  deceased  that  he   wished   to 
have  nothing  to  do  with  him  ;  and  that  he  did  not  see  the 
prisoner  strike  any  blow,  but  saw  him  running  off.     Br. 
Dickson  was  then  called,  and  testi&ed  for  the  State,  that  the 
wound  was  inflicted  by  a  long,  narrow,  sharp  instrument, 
and  from  its  appearance  must  have  been  instantly  fatal.    For 
the  prisoner,  Henry  Cowan^  James  Holmes^  Mr.  Grants 
and  Charlotte  Mitchell,  were  examined.      Henry  Cowan 
swore  that  be  left  Hagar  Nutt's  iu  company  with  the  others  ; 
|hat  h&  walked  on  before  and  h^^rd  the  prisoner  and  the  de- 
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ceased  qiiarrelUng^,  and  saw  Alfred  Johnson  trying  lo  prevent  June.  ie44 
a  fight ;  thftt  prisoner  backed,  and  the  deceased  followed  him" 
eight  or  ten  steps  up  ihe  hill ;  that  he  sa^  the  prisoner  run- 
ning off;  that  he  thought  the  prisoner  was  afrafd  of  the  de- 
cenzed  from  his  giving  back.  Jamts  Holmes  testified,  that 
he  left  Hngar  Nuit^s  with  the  others ;  that  the  prisoner  left 
the  house  singing,  and  the  deceased  came  afterwards  calling 
for  the  prisoner;  that  the  prisoner  asked  what  ho  wanted,  to 
which  the  deceased  replied  that  he  would  soon  let  him 
know  ;  that  he  saw  the  prisoner  and  the  deceased  moving 
backwards  and  forwards  as  if  they  wanted  to  S^hi^  but  Alfred 
Johnson  kept  them  apart ;  that  he  saw  the  deceased  stoop 
down  as  if  he  intended  to  pick  up  something,  and  that  soon 
afterwards  he  saw  prisoner  running,  and  asked  him  what 
was  the  matter,  to  which  prtsotier  replied,  f*  nothing,^'  and 
witness  said  to  him  that  he  had  done  something,  or  he  would 
not  run*  Mr.  Grant  staled,  that  about  three  weel{s  before 
this  transaciion,  he  saw  the  prisoner  and  the  deceased  have 
a  lightj  when  the  deceased  struck  the  prisoner  on  the  head 
with  a  hrick-bat,  and  that  the  prisoner  seemed  to  wish  to 
avoid  the  fight ;  that  he  heard  the  deceased  say  he  would 
kill  the  prisoner,  if  there  were  no  oihei  negro  leJt  in  the 
Ssate,  and  that  he  informed  the  prisoner  of  the  threat,  Char^ 
lolle  Milchdl  sworcj  that  about  a  fortnight  before  the  kil- 
ling* the  deceased  came  to  her  house  in  company  with  Al- 
fred Johnson,  his  brother,  and  seemed  very  niixious  to  see 
the  prisoner,  who  boarded  with  her ;  that  the  deceased  found 
the  prisoner's  cap  and  fore  it  up,  saying-  that  lie  would  serve 
the  prisoner  in  the  same  way  if  he  con  Id  find  him  ;  and  that 
he  intended  to  kill  him  at  the  risk  of  his  life;  that  Alfred 
Johnson  heard  this,  and  told  his  brother  that  tfiey  could  find 
the  prisoner  another  time;  that  she  also  heard  ihe  deceased 
threaten  to  kill  the  prisoner  the  Friday  night  before  his 
death  ;  that  the  deceased  had  been  on  good  terms  with  a 
yelUw  girl  named  Mnria  Mitchell,  but  had  had  a  AilUngout 
with  her,  and  she  had  come  to  stay  at  witnesses  house  where 
the  prisoner  was  boarding.  She  testified  also  that  the  pri- 
soner was  rather  a  stouter  man  than  the  deceased,  bothbping 
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June  1844  young  men.  Jlfr.  Elfe  stated,  that  he  thonght  that  the  pri- 
g^^  soner  and  deceased  were  about  the  same  size.  The  prisoo- 
V  er,  the  deceased  and  all  the  witnesses  except  Messrs.  Grant 
'^'^  and  Elfe  were  colored  persons.  •  Upon  this  case,  the  prison- 
er's counsel  insisted  that  the  killing  was  in  sell-defence,  or 
at  most  upon  a  legal  provocation,  and  re^juested  the  court  to 
instruct  the  jury,  that  if  they  believed  that  the  deceased  had 
threatened  to  take  the  prisoner's  life,  which  was  known  to 
the  prisoner,  and  that  the  prisoner  gave  back  and  the  de- 
ceased followed  him,  (as  stated  by  the  witness  Cowan,)  then 
the  killing  was  either  excusable  homicide  in  self-deience,  or, 
at  most,  a  case  of  manslaughter.  The  court  instructed  the 
jury,  that,  if  Alfred  Johnson's  account  of  the  transaction 
were  the  correct  one,  it  was  undoubtedly  a  case  of  murder; 
but  if  they  did  not  believe  his  account  to  be  true,  then  if 
they  found  from  the  evidence  of  the  threats  having  been 
used  by  the  deceased,  taken  in  connection  with  the  tesiimo* 
ny  given  by  the  witnesses  Smith,  Cowan  and  Holmes,  or 
either  of  them,  that  the  deceased  was  assailing  the  prisoner 
in  such  a  manner  that  he  had  no  means  of  saving  bis  life  or 
his  body  from  some  great  hurt,  but  by  killing  the  deceased, 
he  had  a  right  to  do  so,  and  it  would  be  a  case  of  excusable 
homicide  in  self  defence;  that  if  they  did  not  take  that 
view  of  the  case,  but  found  that  the  parties  were  engaged  in 
a  scuffle,  during  which  the  prisoner  killed  the  deceased,  it 
was  a  case  of  manslaughter ;  but  that  if  the  parties  were 
only  trying  to  get  together,  and  no  blows  had  passed,  or  if 
the  prisoner  had  given  back  and  the  deceased  had  followed 
him  as  stated  by  Cowan,  but  the  deceased  had  stricken  no 
blow,  and  had  no  weapon  in  his  hand  or  about  him,  and  the 
prisoner  struck  him  with  a  weapon  likely  to  produce  death, 
then  the  killing  was  murder.  The  jury  found  the  prisoner 
guilty  of  murder,  upon  which  be  moved  for  a  sew  trial  up- 
on the  ground  of  misdirection.  The  motion  was  overruled 
and  sentence  of  death  pronounced,  from  which  the  prisoner 
appealed. 

Jlltorney  General  for  the  State. 

No  counsel  in  this  court  for  the  defendant. 


RuFFINj   0.   J.      T    • 

fully  responsive  to  th(  | 
perceive  in  Ihero,  as  ^  i 
prisoner.  The  killing  ; 
ty  in  defencb  ot  the  [  i 
it  must  appear  plaiul]  I 
the  manner  of  the  ass 
party's  life  was  in  im  i 
of  the  assailant  is  not 

And  Mr.  East  lays   i 
well  grounded,  that  a  i 
nied  with  an  overt  ao 
warrant  the  latter  in  b  I 
there  must  be  an  acii  i 
872.    There  was  hei  i 
great  bodily  harm  ;  fo 
nor  any  means  of  doii  ; 
manner,  at  the  time,  j  i 
they  were  nearly  of  tl  i 
ing  the  defect  of  evidi  i 
or  ability,  on  the  pnrt  i 
the  conrt  left  to  the  j  i 
deceased  was  assail  in* 
which  the  jury  found  i 
fore,  no  cause  of  com)  I 
asked,  are  then  to  be  c : 
that  the  killing  was  1 1 
prayer  was,  that  if  tin 
prisoner's  life,  which  i ; 
and  the  deceased  follow  > 
killing  was  only  mans 
have  been  that  proved 
weeks  before,  as  that  1 1 
er.     We  do  not  percei  i 
If  it  has  any  effect,  it  < 
on  heat  of  blood,  but  l 
pose ;  and  therefore  it 
threats  and  the  circuii 


Jane,  1844  should  appea^  that  it  was  necessary  in  self-defence— which 
""^^     we  have  already  seen   was  not  so.    But,  notwithstanding 
▼       this  coQsiderattot>,  his  Honor  did  beneficently  put  it  to  the 
"•     jury,  that  if  the  parties  became  engaged  in  a  scuifte,  during 
which  the  prtsoner  killed  the  deceas^,  it  would  be  but  man- 
slaughter. 

Now,  m  the  case  of  nmtaal  combat  upon  words  of  re- 
proach or  other  sudden  provocation,  if  one  of  the  parties 
takes  an  undne  advantage,  as  by  drawing  his  sword,  and 
making  an  assault,  before  the  other  has  an  opportunity  to 
draw  his,  it  is  settled,  that  it  is  murder.  And  so  here  where 
one  of  the  parties  drew  his  knrfe  without  notice  to  the  other, 
who  expected  only  a  fight  without  weapons,  as  the  other 
knew,  iC  would  seem,  even  if  they  actually  engaged  in  the 
fi^ht,  that  the  former's  stabbing  the  other  must  be  murder, 
for  ii  is  plain,  that  the  slayer  intended  a  fight  as  well  as  the 
ortier,  but  he  did  not  intend  a  fair  fi^ht,  as  a  trial  of  natural 
strength,  but  sought  the  other's  blood.  But  in  this  case 
there  was  na  actual  conlbat  prior  to  the  mortal  Mow.  Un- 
der the  prayer  and  instructions  we  are  to  consider  the  case, 
as  to  this  point,  upon  the  testimony  of  0)wan  alone,  laying 
aside  that  of  A.  Johnson  and  the  other  witnesses.  Ck>wan 
states,  that  both  of  the  parties  were  quarrelling,  and  that 
A.  Johnson  was  trying  to  prevent  a  fight  between  them, 
when  his  attention  was  drawn  to  them ;  that  he  then  saw 
the  prisoner  back,  and  the  deceased  follow  him  eight  or  ten 
steps;  that  he  saw  no  scuffle  nor  blow  given  by  either  party, 
but  iaw  the  prisoner  run  off — which  was,  no  doubt,  immO' 
diately  after  giving  the  first  fatal  blow.  Upon  this  evidence, 
by  itself,  it  is  clear,  that  it  is  murder.  Two  men  meet  in 
the  street,  and,  upon  angry  words  on  both  sides  one  of  them 
offers  a  fight  and  the  other  retreats  a  few  steps,  but  without 
declining  the  fight.  Instead^  however,  of  fighting,  as  was 
expected  by  the  other,  without  arms,  he,  that  retreats,  had  ei- 
ther during  the  quarrel  drawn  his  knife  at)d  meant  by  his 
retreat  to  draw  the  other  on,  or  he  fell  back  until  he  could 
draw  his  knife :  and  then,  without  warning  his  adversary  to 
keep  off,  and  as  soon  as  he  got  'within  reach,  and  before  he 


had  made  a  blow,     i 
to  take  his  life  up< 

The  prisoner  n< 
deceased,  but  he  h 
lieve,  that  they  w<    \ 
not  sudden  passior    I 
If  to  these  circua 
threat  thrjoe  weeks    i 
mitigated.    For  it   i 
mutual  grudge,  w 
gratify  in  an  ordii 
fatally  under  the    i 
which,  though  his 
meant  to  take,  and   i 
vantage. 

In  consultation  i 
might  properly  ha  i 
prisoner^  on  the  pi  i 
which  is,  that  if  the  i 
ingthat  thedeceas 
belief,  shew  him,  il 
slaughter,  though,   i 
sign  at  the  time.      I 
ceased,  the  previou 
due  advantage,  his  I 
fight,  and  the  time 
be  armed  without    I 
material.    But  the  ! 
the  prisoner  can  tal 
belief,  that  a  persoi 
killing  him  from  1 1 
attempt  to  execute  1 1 
situation  todo8o,aci 
that  he  intends  tod 
was  DO  such  purpos 
he  had  no  weapon  i 
any  just  reason  to  tl: 
for  although  it  was  i 


Jnne,  1844  all  fhe  Company  could  see  each  other  distinctly,  and  the  pri- 
»g^^  soner  must  have  seen  that  the  deceased  was  not  armed,  or 
V  that,  at  least,  he  did  not  appear  to  be  armed.  The  roost, 
®*^^^  then,  that  could  be  made  of  it  would  be,  that  the  prisoner 
may  hvTe  thought  that  the  deceased  might  be  armed,  and, 
therefore,  that  he  might  then  intend  to  kill  him.  But  such 
a  remote  conjecture  will  not  authorize  one  man  to  kill  an- 
ether.  There  might  have  been  more  in  it,  if  the  deceased 
had  beet)  found  lurking  on  the  way  of  the  prisoner  in  the 
dark,  when  he  could  not  tell  whether  he  was  armed  or  not, 
but  might  presume  from  his  ill  will  towards  him  and  the  sit- 
uation in  which  he  was  found,  that  he  was.  But  it  cannot 
apply  to  ff  ease  where  there  is  Kght  enongh  for  the  parties  to 
know  each  other,  and  npon  a  mutual  quarrel  they  begin  a 
fight,  in  which  neither  party  appears  to  be  armed,  and  one  of 
them  secretly  prepares  a  deadly  weapon,  with  which  he  as- 
sails and  kHIs  the  other,  who  in  reaKty  was,  as  he  appeared, 
not  arnied.  Besides,  the  prisoner  did  not  allege,  in  his  de- 
fence, that  he  believed  at  the  time  that  the  deceased  intended 
to  kill  him,  and  under  that  belief,  that  he  slew  him.  He 
prayed  for  instructions  on  the  allegation,  that  the  deceased 
did  intend  to  kit!  him,  and  not  on  the  prisoner's  reasonable, 
though  mistaken  belief,  that  he  so  intended.  As  the  prison- 
er alone  positively  knew  the  state  of  his  own  mind  on  that 
point,  and  he  did  not  bring  forward  the  idea  of  such  a  belief 
having  been  entertained  by  him.  the  court  and  jury  could 
not  presume  it.  Moreover,  it  has  often  been  decided,  that, 
according  to  the  constitution  of  this  court,  we  cannot  re- 
verse a  judgment,  because  it  does  not  appear  in  the  record 
that  the  verdict  ought  to  have  been  given,  but  only  for  error 
apparent  in  the  decision  of  the  court. 

Therefore,  an  omission,  merely,  to  give  instructions  that 
might  have  been  proper,  if  asked,  is  not  error,  but  only  the 
giving  wrong  instructions,  or  the  refusing  right  ones  when 
when  asked.  We  do  not  know  in  this  case,  that  the  Judge 
did  not  submit  this  enquiry  to  the  jury;  for  the  evidence 
and  occurrences  at  the  trial  are  not  fully  set  forth  iu  any 
case,  but  the  appellant  states  only  so  much  as  is  material  to 
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the  points,  on  which  he  excepts  to  the  opmiou  of  the  Gottrt,'^***>^*844 

But  at  all  events,  it  does  not  appear,  that  the  prisoner  pray- " 
ed  ally  instructions  on  tliis  point,  imd  tlierefore  he  cannot 
complain  of  the  omission.    There  is  no  error  in  the  judg- 
ment: which  will  he  certified  (o  the  Superior  Court. 

Daniel  J  J*,  dissent  There  is  not  a  particle  of  evidence 
in  the  case,  which  would  authorize  the  Court  and  jury  to 
say,  that  the  prisoner  had  malice  aforethonghi  ea-pvess  a- 
gainst  the  deceased;  but  there  is  abundajit  eyideiice,  that  the 
deceased  had  express  malice  against  the  prisoner*  The  pris- 
oner in  the  night  time  left  the  house  of  Hagar  Nutt,  wliist- 
ling  and  apparently  in  a  good  Imnior.  The  deceased  said 
nothing  to  him  in  llie  house,  but  as  soon  as  ihe  prisoner  left 
the  house  and  was  in  the  daik,  he  hailed  him  ;  and,  on  be- 
ing civilly  answered  by  the  prisoocr,  returned  the  answer  by 
curses  and  abusive  language;  and  then  refused  to  submit  his 
complaint  J  whatever  it  wasj  to  the  award  of  t!ie  company, 
biit  said,  he  should  let  the  prisoner  know  wlial  he  wantedj 
when  he  should  come  up  with  hiju.  He  did  come  up,  and 
immediately  an  effort  for  combat  ensued  between  the  parties* 
The  prisoner,  being  a  little  loth  to  enter  into  it,  retreated.  The 
deceased  pressed  on  him,  and  in  his  advance  stooped  down, 
as  if  in  the  act  of  picking  np  something,  and  at  that  moment 
the  prisoner  gave  him  one  blow  with  a  deadly  weapon,  as  it 
seemed  from  the  nature  of  tlie  wound,  for  the  instnmient 
was  not  seen  by  any  of  tlie  company,  from  the  darkness  of 
the  night  or  some  other  cause.  From  this  evidence^  the  pris- 
oner was  guilty  of  murder  by  malice  imiilicd  in  law,  unlc^ss 
then  he  had  then  a  reaaonahh  ground  to  bclkTe^  that  a  fel- 
ony was  intended  and  abotit  to  be  committed  on  him  by  the 
deceased*  If  lie  then  luid  such  a  reasonable  gromid  of  be- 
lief, althougli  it  turned  otit^  in  fact,  that  no  felony  was  intend- 
ed by  tlic  deceased,  slill  it  was  not  in  law  a  case  of  miirdcr, 
East^a  P.  C.  ch.  5,  sec.  46;  1  Hale  470;  Foster  2^19.  Not- 
wilhslandmg  tins  was  the  only  grotmd  of  deience  the  priso- 
jaer  had,  the  Court  did  not,  as  far  as  wc  can  learn  from  tlie 


Jane  1844  case  sent  up  here,  inform  the  jury  that  such  was  the  law;  nor 
g  does  it  appear  that  the  Court  said  one  word  to  the  jury  upon 

V  this,  the  only  possible  ground,  the  prisoner  had  to  escape  the 
^*'**  charge  of  murder.  The  jury,  it  seems,  were  left  entirely  un- 
informed and  in  the  dark,  as  to  the  law  on  this  point  of  the 
case.  And  whether  the  prisoner  had  then  a  reasonable 
ground  to  believe  the  deceased  meant  to  take  his  life,  was  a 
matter  of  fact,  for  the  determination  of  the  jury,  and  not  for 
the  decision  of  the  Court.  Take  all  the  evidence  in  the  case 
and  it  seems  to  me,  that  the  prisoner  had  strong  grounds  to 
suspect,  that  then  was  the  time  the  deceased  was  abdut  to 
take  his  vengeance  on  him,  on  account  of  his  jealousy  of  his 
mistress,  and  also  to  execute  his  previous  threats.  These 
threats  had  been  told  to  the  prisoner ;  and  he  must  have 
known,  that,  about  a  fortnight  before,  the  deceased  had 
torn  to  pieces  his  cap,  and  also  the  threat  he  then  made.  It 
being  done  at  his  boarding  house  and  in  the  presence  of  the 
inmates  of  the  house,  they  must  have  told  him  of  it. 

But  it  is  now  said  for  the  Slate,  that  this  Court  cannot  see 
from  the  case  sent  here,  that  the  prisoner's  counsel  prayed 
the  Court  to  charge  the  jury,  that  if  the  prisoner  had  a  rea- 
sontable  ground  to  believe,  that  the  deceased  intended  then 
to  kill  him,  there  in  the  dark,  it  was  not  a  case  of  murder. 
The  prayer  is  not  very  definite  on  this  point,  I  admit ;  but 
the  counsel  did  pray  the  Court  to  inform  the  jury,  that  from 
the  evidence  the  prisoner  was  not  guilty  of  murder,  but  that 
it  was  only  a  case,  at  most,  of  manslaughter.  The  Court 
charged,  that,  as  the  deceased  was  unarmed,  and  had  not 
stricken  the  prisoner  a  blow  or  even  touched  him,  the  slay- 
ing with  a  deadly  weapon  was  murder.  So  far,  there  can 
be  no  complaint  of  the  charge;  nor  do  I  perceive  from  the 
case,  that  any  objection  had  been  raised  on  the  trial  to  a 
principle  of  law  so  plain,  if  the  prisoner  knew  that  the  de- 
ceased was  unarmed.  If  the  judge  had  continued  on  his 
charge,  and  told  the  jury,  that,  even  if  the  deceased  was 
then  unarmed,  and  it  afterwards  appeared  that  the  deceased 
did  not  then  intend  to  commit  a  felony  on  the  prisoner,  still, 


V 
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ifj  from  llie  antecedent  threats  and  conduct,  and  the  then  laii*  June*  ^bu 
guage  and  conduct,  of  the  deceased,  and  the  darkness  of  the " 
night,  the  prisoner  beheved  that  the  deceased  was  armed 
with  a  dirk  or  other  deadly  weapon  and  intended  to  kill  iiinij 
then  it  was  not  a  cose  of  murder^  I  say  that  such  a  charge 
would  have  covered  the  whole  case-  The  prayer  of  the 
counsel,  it  seems  to  mej  covered  Ihe  last  ground  in  the  case, 
OS  much  as  that  upon  whicli  the  Judge  sjxjke,  aud^  as  the 
Judge  did  charge,  his  charge,  I  think,  should  have  extended 
to  that  part  of  the  law,  on  which  the  prisoner  had  some  right 
to  expect  his  case  to  be  taken  out  of  the  crime  of  murder. 
I  think  the  prisoner  should  have  his  case  put  to  another 

Per  Curt  AM  J  Ordered  that  it  be  cerlified,  ther^ 

is  no  errror  hi   ihe  judgment 
below. 


n 
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THE  HEIRS  AT  LAW  OF  JOSIAH  COLLINS  vn.  THE  HEIRS  AT 
LAW  OP  CHARLES  HAUGHTON. 

June,  1644  In  the  caia  of  a  petition  to  a  County  Court  to  pennit  a  party  to  cut  a  ditch 
for  the  purpoee  of  draining  his  land  through  the  land  of  another,  the  joiy 
alone  have  the  power  to  decide  whether  the  ditch  is  needed,  how  it  shall  be 
dug  and  the  damagea  to.be  paid  to  the  owner  of  the  land.  The  County 
Court  can  only  direct  the  verdict  to  be  recorded,  or  order  a  new  jury. 

No  appeal  lies  from  the  dedaion  of  the  County  Court  on  these  matters  to  the 
Superior  Court. 

The  Superior  Court  msy,  however,  revise  the  decision  of  the  County  Court, 
cither  by  writ  of  error,  or  by  a  certiorari  in  the  nature  of  a  writ  of  error. 

The  case  of  the  Raleigh  and  Cation  Rail  Road  Company  ▼  Joneo,  1  Ired. 
Rep.  24,  cited  and  approved. 

Appeal  from  an  interlocutory  order  of  Ihe  Superior  Court 
of  Law  of  Chowan  County  at  Spring  Term  1844,  his  Hon- 
or Judge  Bailet  presiding. 
This  was  a  proceeding  by  a  petition,  filed  in  the  County 
"  Court  of  Chowan,  at  August  Term,  1838,  for  a  drain,  under 
the  provisions  of  the  Act,  Rev.  Stat.  ch.  40.  At  February 
Term,  1839,  of  the  said  Court  a  jury  was  appointed.  The 
cause  was  continued  from  term  to  term,  and  a  new  jury  was 
appointed  at  May  Term,  1843.  The  report  of  this  jury  was 
returned  to  August  Term,  of  the  same  year,  and  the  report 
was  at  that  term  ordered  to  be  set  aside;  from  which  order  the 
petitioner  appealed  to  the  Superior  Court  of  that  County.  At 
Pall  Term,  1843,  of  the  Superior  Coiut,  it  was  ordered 
that  the  Sheriff  summon  the  old  jury  to  go  upon  the  premi- 
ses and  report  the  width  and  depth  of  the  ditch  and  canal. 
This  jury  made  a  report  as  to  the  width  and  depth  of  the 
ditch  to  Spring  Term,  1844,.  wh^i  the  petitioners'  counsel 
moved  for  the  confirmation  of  both  reports.  His  Honor,  be- 
ing of  opinion  that  the  Superior  Court  at  Fall  Term,  1843, 
erred  in  making  tlie  order,  Refused  to  confirm  the  reports. 
The  counsel  for  the  petitioners  then  moved  for  leave  to  strike 
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out  of  the  first  report  of  the  jury  the  words,  in  relation  to    "''  *^^ 
the  dimension  of  the  ditcli,  "  or  less^  if  thonght  sufficient  by    ConuiB 
the  petitioners/*  and  for  the  confirmation  of  that  report  so  ^'j|^„,*jt^jj^ 
mended,  which,  being  objected  to  by  the  defendant's  coiinselj  ' 

was  refused  by  the  Court.  The  petitioners,  by  leave  of  the 
Court,  apjiealed  from  the  decisions  on  these  motions  to  the  Su- 
preme Court. 

Heath  for  the  plaintiffs. 

*a.  Moore  &  Ircddl  for  the  defendants, 

NasHj  J*  The  plaintiffs  are  the  owners  of  the  tract  of 
land  described  in  their  petition;  and  in  order  to  render  it  of 
service,  it  is  necessary  it  ^fiould  be  drainedj  which  can  he 
done  onlyj  as  they  aliege,  by  carrying  the  ditches  tliroagh 
tlie  land  of  the  dcfendantj  which  lies  below  and  adjoining 
tlieirs.  To  this  the  defendant  is  opposed— and  the  pluintiils 
file  tlieir  petition,  to  procure  authority  so  to  do.  By  the  40th 
chapter  of  the  Revised  Statutes,  the  mode  is  pointed  out, 
which  in  such  a  case  is  to  be  pursued.  The  Court  of  the 
County,  where  the  land  lies,  is  directed,  upon  the  fiUag  of 
tlie  petition,  to  appoint  twelve  freeholders,  who  shall  go  up- 
on the  premise,  and,  upon  their  oathSj  determine,  ic  the  first 
place,  whether  it  is  necessary  to  drain  the  land^  and,  if  they 
so  find,  then  '^ihey  shall  direct  the  ditch  to  be  cut  *^  in  such 
manner  and  extent,  as  will  in  then' opinion  most  effectually 
secure  the  land  through  which  it  passes,  as  well  as  wliere  it 
terminates  f I oiniunuudaliou,"  luid  shall  value  and  assess  what 
damages  the  proprietors  of  the  latxJ,  through  which  it  passes, 
will  sustain.  By  the  2d  section  it  is  provided,  that  tlie  jury 
*  'shall  make  a  fair  retiun  of  their  whole  proceedings  to  the  next . 
succeeding  County  Court,  wliicli  shall  he  recorded  in  tlie 
said  Courts  respectively,"  The  jury,  thus  constituted,  is  the  / 
special  tribunal,  to  whom,  by  the  Act,  the  power  exclusive- 
ly belongs  to  say,  whetJier  the  land  does  need  to  be  drained, , 
and,  if  so,  how  the  ditches  shall  be  dug,  and  the  amount  of  ^ 
the  damages  to  be  paid  to  the  owners  of  the  land,  througli 
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June.  1844  which  they  may  pass.    Over  these  questions  the  County 

"■^^JJ"  Court  has  no  control,  except  that  of  saying  whether  the  re- 

▼       port  when  made  shall  be  recorded.    For,  though  the  words 

Haughton.  ^^  ^j^^  ^^^  ^  ^^  p^^  ^^  ^^  ^^  peremptory,  "that  the  report 

shall  be  recorded,"  it  is  manifest  from  the  provisoes  coDtaio- 
ed  in  the  latter  part  of  the  same  section,  that  the  Legislature 
did  not  intend  to  take  from  the  County  Court  the  power  to 
pass  upon  it.  The  writ  directed  to  the  Sheriff  to  summon 
the  jury  is  in  the  nature  of  a  writ  ad  quod  damnum,  and 
the  inquisition,  beings  iti  its  nature  ex  parte,  is  on  its  return 
traversable.  2  Bums'  Justice,  669.  If,  then,  it  shall  appear 
to  the  Court,  that  the  verdict  of  the  jury  is  irregular  or  un- 
just, they  may  quash  it  and  select  another  jury  to  go  upon 
the  premises.  In  this  case  the  Court  refused  to  suffer  the 
verdict  of  the  jury  to  stand,  and  did  set  it  aside,  and  from 
that  decision  the  plaintiffs  appealed  to  the  Superior  Court. 
We  are  of  opinion  that  it  was  not  a  case,  in  which  an  appeal 
could  be  granted.  The  case  of  The  Raleigh 'and  Gaston 
Rail  Road  Company  v  Jones,  1  Ired.  24,  is  in  principle  the 
same  with  this.  By  the  act  incorporating  the  company  it  is 
directed,  that  the  County  Court  shall  direct  five  freeholders 
to  go  upon  the  premises,  and  assess  the  damages  sustained 
by  the  proprietors  or  owners  of  land,  which  should  be  con- 
demned for  the  use  of  the  road.  The  freeholders  appointed 
by  the  Court  had  performed  this  duty  and  made  a  return  of 
their  verdict  to  the  County  Court.  Exceptions  to  the  ver- 
dict were  filed  by  the  plaintiffs  and  overruled,  and  the  ver. 
diet  ordered  to  be  recorded.  From  this  action  of  the  County 
Court  an  appeal  was  taken  to  the  Superior  Court,  and,  the 

'  •  Wf^pl  beuig  by  that  Court  dismissed,  the  case  was  brought 
.'  :li0re*  ''l^he  judgment  of  the  Superior  Court  was  affirmed, 
and  this '.Court  said — "  The  enactments  in  our  statutes,  regu- 
lating.appeals  and  proceedings  in  the  nature  of  appeals,  which 
allows  to  any  person,  plaintiff  or  defendant,  or  any  one  inter- 

...  ested  in  a  suit,  to  appeal  from  any  judgment,  sentence  or  de- 
cree of  the  County  Court,  has,  it  seems  to  us,  no  application 


to  the  finding  of  a  special  tribunal,  merely  recorded  in  the  J^ne  1844 
County  Court."  The  report  of  the  commissioners  must,  it  coliiiw^ 
is  true,  be  approved  by  the  Court,  and  cannot,  but  by  their  ▼ 
order,  be  placed  upon  their  records ;  bul,  when  so  recorded, 
it  is  but  the  award  of  the  jury  or  their  verdict,  and  not  the 
judgment,  sentence  or  decree  of  the  Coiurt.  The  only  dif- 
ference between  the  case  in  1st  Ire<l.  and  this  is,  that  in  the 
latter  the  Court  refused  to  order  the  verdict  of  the  jury  to  be 
recorded  and  set  it  aside;  in  the  former,  the  verdict  was  afiir- 
med  and  ordered  to  be  recorded.  If  there  can  be  no  appeal 
in  the  latter,  there  can  be  none  in  the  former.  It  has  been 
settled  by  repeated  adjudications,  that  an  appeal  flromthe 
County  to  the  Superior  Court  takes  up  the  whole  recoid,  and 
the  trial  in  the  latter  is  a  trial  de  novo.  In  this  case  no  such 
trial  could  take  place ;  for  the  power  to  select  the  jury  is  spe- 
cially delegated  to  the  County  Court,  and  in  the  case  in  Ire- 
dell the  Court  say  "  tho.  mode  of  proceeding  was  intended  to  be 
cheap,  summary  and  expeditious,  all  which  purposes  would 
be  frustrated  by  allowing  to  either  party  the  imlimited  right 
of  appeal"  Indeed  the  cases^  in  principle,  are  so  much  the 
same,  that  it  is  difficult,  in  assigning  the  reasons  of  our  opinion 
in  this  casCi  not  to  run  into  the  reasoning  in  that.  We 
therefore  refer  to  it,  as  governing  this  case,  merely  repeat- 
ing the  conclusion  of  the  opinion  then  pronounced.  In 
denying  the  parties  the  right  of  appeal  in  cases  of  this 
kind,  we  do  not  deny  them  the  privilege  of  having  their  cas- 
es beard  before  a  superior  tribunal.  Any  error,  which  may  be 
committed  by  tlie  County  Coiurt  in  its  action,  maybe  revised 
and  corrected  in  th&Superior  Court,  through  theinstrumen- 

tality  of  a  writ  of  error,  or  writ  of  certiorari  in  the  i 

a  writ  of  error.  ^^  nJ^^^'^-O 

We  do  not  think  his  Honor  committed  any  erCifiRrefus-  ^ 

ing  the  motions  submitted  to  him.    The  verdict  ci  vtfaMn&i2£HfiOi*^ 
returned  to  him,  was  a  proceeding  under  an  erronotra  order 
rnadeat  the  preceding  term,  and  was  on  its  faceiri^u^Vft  ^^^* 
unjust  in  assessing  no  damages;  and  he  certainly 
no  power  to  alter   the   verdict  of  the  jury  returned^ 
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June,  1844  (he  County  Court,  nor  could  he  unite  the  two,  as  the  latter  was 
^^  returned  before  a  trib\mal,  possessing  no  jurisdiction  of  the 
▼       case,  and  under  an  order  conferring  on  the  jury  no  power 
Haughton.^^  act.    The  only  error  committed  by  the  judge  was  in  not 
dismissing  the  appeal,  as  improvidently  granted,  which  be 
doubtless  would  have  done,  if  the  motion  had  been  submit- 
ted to  him. 

We  are  of  opinion  there  is  no  error  in  the  opinion  appeal- 
ed from,  and  our  opinion  must  be  certified  to  the  Superior 
Court  of  Chowan,  that  they  dismiss  the  appeal  to  that  Court 
and  issue  a,procedendo  to  the  County  Court. 

Per  Curiam,  Ordered  accordingly. 


THOMAS  M.  CARTFR  m.  MATTHEW  PAGE. 

Where  A.  end  B,,  owning  lands  adjoining,  agreed  that  B.  might  cut  ditchei 
on  A'l  land,  which  were  naeful  both  to  A.  and  B,  and  they  ahonld  be  dog, 
under  the^  direction  of  A.  and  until  he  was  latiafied,  and  when  the  ditches 
were  accordingly  so  dug  by  B.  and  need  and  enjoyed  by  him  daring  A's 
lifetime  and  for  three  yean  afterwards  without  complaint;  Hdd  that  allho' 
the  license  to  use  the  ditches  on  A's  land  expired  on  A's  death,  and  the  per- 
son succeeding  to  his  title  might  fill  up  these  ditches,  if  he  thought  proper 
to  do  so,  yet  he  could  not  sue  B.  for  a  nuisance,  especially  without  a  rea- 
sonable notice  to  discontinue  the  use  of  the  ditches. 

The  case  of  Bridges  ▼  Purcett,  1  Dot.  k  Bat.  493,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Chowan 
County,  at  Si»ring  Term  1844,  his  Honor  Judge  Bailey 
presiding. 

This  was  an  action  on  the  case,  hrought  to  recover  dam- 
ages alleged  to  have  heen  sustained  hy  the  plaintiff,  in  injur- 
ing his  crops  in  the  years  1841  and  1842,  by  the  water 
which  the  defendant  caused  to  flow  from  his  lands  upon  the 
lands  of  the  plaintiff,  and  also  for  damage  done  to  the  crops 


of  the  plaintiff  by  the  stock  of  the  neighborhood,  which  it  June,  I8ii 
was  alleged,  entered  the  fields  of  the  plaintiff  at  openings       ^^^ 
made  by  the  ditches  hereinafter  mentioned,  cut  by  the  de-       ▼ 
fendant.  ^^^ 

The  plaintiff  proved  that  he  took  possession  of  the  lands, 
alleged  to  be  injured  by  the  water  from  the  defendant's  land, 
in  January  1841  immediately  after  he  purchased ;  and  con- 
tinued therein  cultivating  the  same  up  to  the  lime  when  this 
suit  was  instituted :  that  Charles  Haughton  was  the  former 
owner  :  that  by  his  will  he  authorized  the  sale  of  his  land 
by  his  executor,  who  sold  it  in  January  1841  to  the  plaintiff. 
'  He  then  shewed  that  the  defendant's  farm  lay  to  the  west  of 
the  plaintiffs,  and  was  separated  from  the  plain  tiffs  by  a  public 
road:  that  the  water  from  a  large  part  of  the  defendant's  land  is 
drained  to  the  road,  where  it  is  received  by  two  large  ditches, 
one  of  which  runs  through  the|cleared  land  of  the  plaintiff,  and 
the  other,  after  running  on  the  defendant's  land  for  about  four 
hundred  yards,  then  varies  its  direction  so  that  it  runs  on 
the  plaintiff's  land,  until  it  unites  with  the  ditch  first  men- 
tioned ;  and,  below  this  intersection,  a  ditch  twenty  five  leet 
wide  is  continued,  in  an  eastwardly  direction  through  the 
plaintiff's  cleared  land.  The  plaintiff  then  proved  the  inju- 
ry done  to  his  crops,  in  the  years  1841  and  1842,  by  the  wa- 
ter drained  by  the  defendant  from  his  land  into  and  through 
these  ditches ;  and  that  his  crops  for  those  years  were  injur- 
ed by  the  hogs  of  the^neighborhood  getting  into  his  fields  at 
the  termini  of  the  ditches. 

The  defendant  then  proved  by  his  overseer,  that  Charles 
Haughton,  the  former  owner  of  the  plaintiff's  land,  died  in 
November  or  December  1839:  that  in  the  Spring  previous  to 
his  death,  the  witness  with  the  defendant's  hands  cut  the 
ditch  first  mentioned  fifteen  feet  wide,  and  the  other  ditch, 
from  the  point  at  which  it  enters  the  plaintiff's  land  to  the 
point  of  intersection  twelve  feet  wide,  and  thence  a  ditch 
twenty  five  feet  wide  in  an  eastwardly  direction  to  a  few 
yards  beyond  the  cleared  land  of  tlie  said  Haughton,  now 
belonging  to  the  plaintiff:  that  all  three  of  the  said  ditches 
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June  1844  were  cut  with  the  assent  and  under  the  direction  of  the  said 
Ct^riet  Haughton,  and,  when  completed,  he  expressed  his  satisfac- 
V  tion  with  them  and  said  he  had  no  doubt  his  land  would 
**^  produce  better  than  it  ever  had  done;  but  that,  if  he  required 
it,  the  defendant  was  bound  to  widen  them,  and  cutjthe  twen- 
ty five  feet  ditch  still  further  in  an  eastwardly  direction, 
down  the  swamp.  This  witness  stated,  that,  shortly  after 
the  plaintiff  purchased  the  land,  the  defendant,  through  the 
witness,  applied  to  him  for  the  purpose  of  clearing  out  those 
ditches ;  to  which  the  plaintiff  replied,  that,  as  to  the  twelve 
foot  ditch,  he  would  not  consent  that  it  should  be  done,  and, 
as  to  the  other  ditch,  he  would  neither  give  nor  withhold  his 
consent,  as  he  did  not  know  his  rights  relative  thereto. 
Much  evidence  was  introduced  on  boih  sides  as  to  the  neces- 
sity of  extending  the  twenty  five  foot  ditch,  to  protect  the 
plaintiff's  land  from  inundation  after  heavy  rains,  and  as  to 
the  damages  sustained  by  the  plaintiff;  some  of  the  witness- 
es stating  that  the  plaintiff  was  injured  to  a  considerable  a- 
mount,  and  others  that  the  ditches  were  a  benefit  rather  than 
an  injury,  to  the  plaintiff's  land.  The  plaintiff  then  proved, 
that  Charles  Haughton,  in  his  lifetime,  complained  of  the  in- 
jury that  his  crops  sustedned  by  the  water  from  the  defendant's 
land,  and  that  in  1838,  to  protect  himself  against  it,  he  stop- 
ped one  of  these  ditches,  which  were  then  much  smaller, 
and  had  not  been  widened  &c.  by  the  defendant's  overseer, 
as  above  mentioned.  A  witness  proved  a  conversation  be- 
tween Haughton  and  the  defendant,  shortly  after  the  stop- 
ping of  this  ditch,  m  which  Haughton  offered  to  remove  the 
obstruction,  provided  the  defendant  would  cut  the  ditches, 
so  as  to  protect  his  land  from  the  injury,  which  he  alleged  it 
sustained  by  the  water,  which  came  down  the  ditch  from 
the  defendant's  land;  in  which  conversation  the  witness  un- 
derstood the  defendant  to  say,  he  did  not  object  to  the  ditch 
remaining  closed,  as  he  could  drain  his  land  in  another  di- 
rection. It  was  also  in  evidence,  that  a  heavy  rain  fell,  while 
the  ditch  was  closed,  and  a  considerable  portion  of  the  de- 
fendant's farm  was  in  consequence  flooded.    It  was  then 


proved,  that,  in  1839,  the  said  Haughton  and  the  defendant  Jane,  1844 
came  to  an  understanding  about  these  ditches,  by  which  the    ^.^rter"" 
defendant  agreed  to  cut  the  ditches  as  Haughton  might  di-       ▼ 
rect  and  until  he  was  satisfied ;  that  after  they  had  been  cut      **^' 
by  the  defendant's  overseer,  as  herein    before  described, 
Haughton  said  he  was  satisfied ;  but  if  they  did  not  drain  the 
defendant's  land,  and  protect  his,  Haughton's,  from  intmda- 
tion,  he  should  require  the  defendant  to  cut  them  still  further. 
The  plaintiff  then  offered  to  shew  by  a  witness,  that  Haugh- . 
ton,  in  his  lifetime,  expressed  to  him  his  dissatisfaction  with 
the  said  ditches,  after  they  were  so  cut.    The  defendant  ob- 
jected to  this  evidence,  as  the  fact  was  not  commimicated  to 
him.    The  Judge  admitted  the  testimony ;  whereupon  the 
witness  stated,  that  Haughton  did  express  his  dissatisfaction 
to  him,  but  there  was  no  evidence  to  shew,  that  this  dissatis- 
faction was  ever  communicated  to  the  defendant.  It  was  in  ev-. 
idence,  that,  after  Haughton's  death,  his  executor  cultivated  the 
farm  one  year,  and  the  ditches  remained  as  at  his  death. 

The  defendant  contended,  that,  as  these  ditches  were  cut 
by  him,  with  the  assent  of  Haughton,  the  former  owner 
of  the  land  alleged  to  be  injured,  before  any  action  could  be 
maintained  by  the  present  plaintiff  against  the  defendant,  he 
should  give  notice  to  the  defendant  to  discontinue  the  drain 
through  his  land. 
^  His  Honor  instructed  the  jury,  that  the  contract,  if  any 
had  been  proved,  by  which  Charles  Haughton  granted  to 
the  defendant  the  privilege  of  draining  his  water  through 
these  ditches,  was  merely  a  personal  contract  and  did  not 
pass  with  the  land  to  the  plaintiff;  and  that  such  a  contract 
would  be  binding  between  the  parties  and  their  personal  re- 
presentatives only,  if  binding  at  all;  that  the  evidence  proved 
a  license  only,  from  Haughton  to  the  defendant,  to  drain 
through  Haughton's  land,  which  license  authorized  the  de- 
fendant so  to  drain,  until  notice  of  discontinuance,  or  until 
the  death  of  either  party,  which  of  itself  worked  a  revoca- 
tion of  the  licence;  but,  as  between  the  plaintiff  and  the  pre- 
sent defendant,  the  licence  would  not  authorize  the  defend- 
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June,  1844  ant  to  continue  SO  to  drain,  nor  make  it  incumbent  on  the 
Carter  P'^^^^^ff  ^o  give  notice  of  discontinuance ;  and  if  the  plain- 
tiff had  sustained  damages  by  reason  of  the  defendant's  so 
continuing  to  drain,  after  the  plaintiff's  possession  of  the 
land,  and  by  the  stock  getting  in  as  stated,  then  he  was  en- 
titled to  recover. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  judg- 
ment being  rendered  accordingly,  the  defendant  appeal- 
ed. 

•4.  Moore  &  Iredell  for  the  plaiutiff,  cited  Bridges  vPur^ 
eel,  I  Dev.  &  Bat.  492;  Hewlins  v  Shipman,  11  Com.  Law. 
Bep.  207;  and  Gale  and  Wheetley's  Law  of  Easements' 
pages  12,  31. 

Heath  for  the  defendant  cited  Chit.  Genl.  Practice,  570. 
Roscoe's  Civil  Evid.  268. 

Nash,  J.  The  Eastern  part  of  our  State  contains  a 
large  body  of  land,  called  swamp  lands,  which,  as  its 
name  imports,  lies  very  low,  and  is  without  value,  unless 
drained.  After  the  superfluous  water,  however,  is  removed, 
it  is  exceedingly  fertile  and  valuable,  being  nearly  ineichaus- 
table  by  cultivation.  It  is  therefore,  obviously,  the  interest 
of  each  individual  land-holder  to  have  his  land  drained,  as 
thereby  its  value  in  market,  and  as  a  productive  fund,  is 
greatly  enhanced.  But  it  often,  if  not  most  frequently  oc- 
curs, that  the  land  of  one  man  cannot  be  drained,  without 
carrying  the  ditches  through  that  of  another.  To  this  he 
may  not  be  disposed  to  accede,  as  however  certain  it  might 
be  that  the  draining  the  land  will  contribute  to  the  interest 
of  all,  he  may  not  think  it  necessary  that  his  land  should  be 
burthened  with  the  works  for  that  purpose.  Such,  however, 
are  the  extent  and  value  of  those  lands,  that  it  is  a  matter  of 
national  concern,  they  should  be  reclaimed.  By  so  doing, 
the  healthiness  of  the  surrounding  country  is  ultimately  im- 
proved, the  productive  resources  of  the  State  enlarged,  and 
its  ability  to  support  and  sustain  an  increased  population  ad- 
ded to.    Accordingly  we  find  that  as  early  as  the  year  1795, 
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June,  1844  posed  to  the  defendant  to  re-open  it,  if  he  would  cut  and  o- 
Carter ""  P^^  *'^  ^^  ditches,  SO  as  to  prottjct  his  land  from  the  injury 
▼  which  the  water  running  from  defendant's  land  on  to  his,  oc- 
*^*"  casioned.  This  proposition  was  declined  by  the  defendant, 
on  the  ground,  that  he  could  drain  his  land,  in  another  di- 
rection. After  this,  the  parties  did  come  to  an  understand- 
ing on  the  matter;  and  it  was  agreed,  that  the  defendant 
should  cut  all  his  ditches,  that  were  required,  as  well  on  his 
own  land  as  on  Haughton's,  and  they  were  to  be  dug 
under  his,  Haughton's,  direction,  and  until  he  was  satisfied; 
and^ey  were  so  dug  in  the  Spring  of  ^39,  and  Haugfaton 
declared  himself  satisfied  and  that  he  had  no  doubt,  his  land 
would  produce  more  abundantly  than  ever  it  did.  In  the 
Fall  of  that  year,  Haughton  died,  and  his  overseer  cultivated 
the  land  until  Jan.  '41,  when  it  was  sold  to  the  plaintifi^,  who 
took  immediate  possession.  The  writ  issued  in  March  '43. 
Foiu^  years,  then,  after  the  ditches  Were  dug,  elapsed,  before 
the  suit  was  commenced,  and  during  that  time  the  defendant 
is  not  apprized,  as  far  as  the  case  discloses,  of  any  dissatis- 
fection,on  the  part  of  the  former  or  present  owner;  and  with- 
out any  such  notice  or  request  to  abate  the  nuisance,  he  is 
sued.  The  question  submitted  to  us  is,  whether,  under  such 
circumstances,  the  plaintiff  can  maintain  this  action.  We  are 
decidedly  of  opinion  he  cannot ;  that  it  would  be  unreasona- 
ble and  unjust  to  permit  it.  From  the  case  as  sent  to  us, 
we  consider  Haughton  as  the  person  who  dug  the  ditches. 
They  were  by  agreement  dug,  as  he  directed  and  under  his 
direction,  for  the  mutual  benefit  of  the  parties.  If,  after  be- 
ing finished,  they  did  not  sufficiently  drain  the  defendant's 
land  and  protect  his,  Hanghton's,  from  inundation,  the  de- 
fendant, under  the  direction  of  Haughton,  was  to  have  them 
cut  farther,  so  that  the  whole  control  of  the  matter  was  with  him. 
The  right,  thus  acquired  by  the  defendant,  to  drain  his  land 
through  the  ditches  of  Haughton,  and  over  his  land,  was 
but  a  licence,  subject  to  the  control  of  Haughton,  and  he  might 
at  any  moment,  have  withdrawn  the  licence,  and  debarred 
the  defendant  from  any  further  use  of  his  ditches,  and  he 
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oBB  18U  ledge  on  and  upon  the  land  of  the  plftmtiff^  impairing,  to 
Q^^     that  extent,  the  dominion  of  the  proprietor.    He  elaimedi  the 
▼        exclitsivense  of  so  much  of  the  plaintiffs  land,  as  was  submer- 
^^     ged  by  the  water  of  the  pond,  and  he  was  then,  under  this 
claim  of  right,  in  the  daily  use  of  it.    Here,  the.  defendant 
claims  no  interest  in  the  ditches  on  the  plaintiff's  land,  nor 
right  to  use  them,  nor,  as  far  as  the  case  discloses,  has  he 
ever,  since  the  death  of  Charles  Haughton,  a  period  of  up- 
wards of  three  years,  to  the  bringing  of  this  action,  done 
any  thing  not  even  to  the  ditches  on  his  own  land  to  clean 
them  out.-    He  has  literally  done  nothing.    He  had  but  a  li- 
cence, which  he  knew  was  revoked  by  the  death  of  the  gran- 
tor.  For  these  reasons  we  think  the  case  of  Bridges  v  Pur- 
cell  does  not  control  this.    In  that  case  the  latest  English 
authorities  on  this  subject  are  commented  on  by  Judge  Gas- 
ton, with  an  ability,  which  always  distinguished  his  opini- 
ons.   I  refer  to  them  now,  only  for  the  purpose  of  shewing, 
what  was  the  understanding  of  the  profession  and  of    the 
Judges  then,  upon  the  subject  of  notice  and  a  previous  de- 
mand of  the  removal  of  the  nuisance,  when  it  has  been  orig- 
irially  made  by  the  licence  of  the  party,  seeking  relief  on 
those  under  whom  he  claims.    The  case  of  Winter  against 
Brockwell,  8  East,  308,  and  of  Liggins  against  Inge,  20  vol. 
Eng.  C.  L.  Rep.  227,  are  both  cases  of  this  kind.    In  the  for- 
mer, the  defendant,  by  the  parol  licence  of  the  plain tiff^  had 
put  a  sky  light  over  his  area,  which  adjoined  the  house  of 
the  plaintiff,  whereby  the  light  and  air  were  prevented  from 
entering  the  house  of  the  plaintiff  through  his  own  doors. 
After  the  completion  of  the  sky-light,  the  plaintiff,  becoming 
dissatisfied,  recalled  his  licence  and  gave  the  defendant  no- 
tice to  remove  it.    Lord  Ellenborovgh,  who  tried  the 
cause,  decided  that  the  plaintiff  could  not  recover,  becaua, 
the  sky-light  was  erected  on  the  defendant's  own  premi- 
ses, and  by  the  permission  of  the  plaintiff,  and  that  it  would 
be  unreasonable  to  permit  him  to  do  so,  without  at  least  of- 
fering to  repay  the  expenses,  which  the  defendant  had  incur- 
red.   Judge  Gaston  agrees  with  Lord  EUenborough  in  part, 
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THE  STATE  v$.  HARRY  LANE. 

Jone,  1844  Upon  the  death  of  one  of  the  JiHlgM  of  tlia  Sspreme  Court,  the  two  cnrvi- 
■  Ting  Jodgci  have  fall  power  and  authority  to  hold  ihe  court  and  cxereiM 

all  its  fuDctioni. 

The  facts  in  this  case  are  as  follow:  At  the  last  term  of 
this  court,  a  case  was  brought  up,  by  appeal  of  Ihe  prisoner, 
from  judgment  of  death,  pronounced  on  a  conviction  for 
murder  in  the  Superior  Court  of  Eklgecombe.  It  was  de- 
cided by  the  court,  and  is  reported  4  Ir^.  113.  A  certificate 
of  the  decision,  that  there  was  no  error  in  the  record  or  in 
the  proceedings  on  the  trial,  was,  by  order  of  the  court,  sent 
to  the  Superior  Court  by  the  clerk  of  this  court  under  the 
^eal  of  the  court,  according  to  Ihe  last  proviso  in  the  sixth 
section  of  the  act  concerning  the  Supreme  Court,  Rev.  Stat, 
ch.  33^  to  the  intent  that  the  Superior  Court  should  proceed 
to  judgment  agreeably  to  the  said  decision  and  the  laws  of 
the  State. 

At  the  last  term  of  the  Superior  Court,  the  Attorney  Gen- 
eral moved  the  court,  on  the  certificate,  to  pass  sentence  of 
death  on  the  prisoner,  and  order  its  execution.  That  was 
opposed  by  the  prisoner  on  his  affidavit,  in  which  he  stated, 
that  he  was  informed  and  believed,  that,  during  the  last  term 
of  the  Supreme  Court,  the  Honorable  William  Gaston, 
one  of  the  Judges  thereof,  died  before  the  appeal  of  the  pri< 
soner  was  finally  heard,  and  that  it  was  decided  by  the  two 
surviving  Judges  alone  j  and  that,  as  he  was  advised  they 
had  no  authority  in  such  case  to  hold  the  court,  aiid  make 
the  decision.  This  motion  of  the  Attorney  General  and  this 
certificate,  and  this  affidavit  of  theprisoner  being  thus  brought 
before  his  Honor  Judge  Pearson,  then  presiding  in  the  Supe. 
rior  Court  of  Edgecombe,  he  delivered  the  following  opin- 
ion and  judgment,  to  wit: 

The  opinion  1  have  formed,  that  the  two  surviving  Judges 
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Jiiiie,i844ed  to  the  inrestigation  of  kgal  qnestions,  knows,  that  in 
g^^^  some  cases,  although  three  men,  when  apart,  may  come  to 
V  one  coticlnsion,  yet  the  same  three,  had  they  been  together 
when  the  question  was  raised,  would  have  come  to  a  differ* 
ent  conclusion,  and  that,  in  many  cases,  although  two  men, 
when  together,  come  to  a  conclusion  with  which  they  are 
satis&ed,  yet  if  a  third  man  had  been  present,  who  entertain- 
ed a  different  opinion,  the  weight  of  his  opinion  and  reason- 
ing would  induce  one,  it  not  both,  of  the  other  two  to  gife 
up  their  opinion  and  adopt  his.  It  must  be  conceded,  that 
the  joint  opinion  of  three  sitting  together  is  more  apt  to  be 
correct,  than  the  several  opinions  of  the  same  three,  and  the 
joint  opinion  of  two  sitting  with  a  third,  who  differs,  and 
thereby  canses  the  question  to  be  viewed  in  all  its  aspects,  is 
more  apt  to  be  correct,  than  the  joint  opinion  of  the  same 
two  without  the  interposition  of  the  third.  It  is  an  even 
chance  that  such  interposition  will  induce  one  of  the  others 
to  change  his  opinion,  and  thus  the  result  would  be  different 

When  the  Legislature  gave  power  to  three  men  to  settle 
the  law,  it  must  be  presumed  to  have  been  the  intention,  that 
they  should  act  in  the  way  most  apt  to  result  in  a  correct 
conclusion :  the  joint  opinion  of  three  is  most  apt  to  be  cor- 
rect, it  is  therefore  required.  An  exception  is  admitted  when 
one  dissents ;  ex  neeesaiiate  the  opinion  of  two  must  be  ta- 
ken ;  otherwise  there  would  be  no  decision,  until  the  consti- 
tution of  the  court  is  changed. 

This  necessity  does  not  exist  when  the  third  is  dead,  or 
absent — as  soon  as  the  court  is  full,  a  joint  opinion  may  be 
ot)tained.  No  change  is  required  in  the  coilstitution  of  the 
eourt,  but  simply  the  presence  of  all  its  members.  To  al- 
low the  opinion  of  two  in  such  cases  to  settle  the  law,  is  a 
depart^ire  from  the  mode  most  apt  to  result  in  a  correct  con- 
clusion, without  necessity,  and  without  the  aid  to  be  expect- 
ed from  the  presence  of  the  third,  and  cannot  be  consistent 
with  the  construction  of  the  act,  in  the  absence  of  an  ex- 
press provision  to  that  effect    The  argument  stands  thus. 

The  mode  most  apt  to  result  in  a  correct  conclusion  is  re- 
quired :  The  joint  opinion  of  the  three  is  that  mode :  from 
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Jane,  1844  vacancy,  that  it  was  presumed  would  be  promptly  filled  ; 

"^^         for  it  was  considered  an  uncalled  tor  departure  from  the 
T       principle  requiring  the  law  to  be  settled  in  the  DEK>de  most 
Lane.     ap(  (q  result  in  a  correct  conclusion. 

If  an  analogy  be  resorted  to  in  aid  of  the  construction ; 
it  is  found  that  in  all  commissions  of  oyer  and  terminer, 
courts  of  admiralty  &c.,  this  clause  is  inserted  "st  otmies 
interesse  non  possetess,  tunc  toff  ires  ^c,"  from  which  the 
inference  is,  that,  but  for  this  proviso,  aZ{  mu^^  ac/.  The 
Courts  of  Kings  Bench  and  Common  Pleas  are,  by  usage, 
held  by  some  of  the  Judges  in  the  absence  of  others,  which 
usage  justifies  this  inference,  that  a  clause  equivalent  to  the 
<'  si  omnes^^  was  contained  in  the  original  commission  or 
net  of  Parliament  under  which  they  derive  authority.  Our 
Tonnty  Courts  are  to  be  held  by  the  Justices  of  the  county. 
There  is  an  express  clause,  authorising  three  to  act,  equiva- 
lent to  the  si  omnes  ;  but  for  thi?,  it  is  presumed  all  would 
be  required  to  act,  and  if  all  were  sick  or  dead  but  two,  they 
could  not  be  authorised  to  act  as  a  court,  «  Arbitrators  form 
a  court  of  the  parties'  own  choosing."  If  a  submission  be 
made  to  three,  the  award  of  a  majority  to  be  binding;  shotfid 
the  three  separately  give  an  opinion,  although  they  agree,  it 
is  no  award.  Should  two  meet  in  the  absence  of  the  others 
and  agree,  it  is  no  award — ^if  one  dies,  the  submission  is  at 
an  end. 

Much  stress  is  laid  on  the  fact,  that  Judges  Henderson  and 
Hall,  after  the  resignation  of  Judge  Toomer  and  before 
Judge  Rnffin  took  his  seat,  acted  as  a  court.  It  is  under- 
stood the  matter  passed  without  discussion — they  did  not 
hear  and  determine  a  single  case,  and  the  matter  did  not  af- 
terwards present  itself  for  decision  to  the  three  Judges,  hold- 
ing the  court.  The  question  being,  have  two  authority  to 
net  as  the  court,  it  is  taking  the  question  for  granted  (^'ptli^ 
tio  principiP^J — to  urge  that  two  did  act  as  an  authority  or 
precedent  to  settle  the  question.  The  most  that  can  be 
yielded  to  it  is,  that  two  learned  men  were  of  the  opinion, 
that  two  of  the  Judges  could  pass  orders  dsc,  after  the  third 
was  dead,  and  do  what  they  did  as  a  court.    This^  it  must 
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June,  1844     Bodgerj  who  appeared  with  the  Attorney  General,  for  the 
g^^j^      State,  in  support  of  the  motion, 
▼  1.  How  did  the  Judge  in  the  Court  below  inform  himself 

*°®*  that  the  judgment  in  this  case  was  rendered- by  two  Judges 
only?  K  he  took  notice  judicially,  as  we  suppose  he  might, 
ofthe  death  ef  Judge  Gaston,  he  must  also  have  taken  no- 
tice that  this  event  happened  on  the  23d  January,  after  the 
Court  had  been  in  session  several  weeks ;  and,  consequently, 
the  judgment  might  have  been  rendered  during  his  life.  The 
certificate  sent  down  stated  a  judgment  of  the  Court,  and  if 
the  presence  ofthe  three  Judges  was  necessary  to  constitute 
a  Courtjthen  as  all  the  Judges  might  have  been  present,  the 
Judge  below  was  bound  to  presume]that  all  were  present.  This 
presumption,  we  learn  from  the  transcript,  was  rebutted  by 
the  affidavit  of  the  prisoner,  who,  being  in  close  jail  at  Tar- 
borough,  deposed  to  events  which  happened  in  Raleigh. 
Surely  this  was  not  very  strong  evidence,  upon  which  to  im- 
pute to  two  Judges  of  the  Supreme  Court  what  the  Judge 
below  deemed  an  usurpation  of  authority  to  award  a  judg- 
ment of  death.  If  the  affidavit  of  the  party  himself  could 
be  received,  he  ought,  at  least,  to  have  sworn  positively  to 
what  he  might  personally  have  known. 

2.  The  Judge  erred  in  hearing  any  averment  or  proof  a- 
gainst  the  certificate  transmitting  the  mandate  of  this  Coiu^. 
That  certificate  was  in  the  regular  and  legal  form,  by  which 
judgments  here  have  been  in  every  case  authenticated 
to  the  inferior  tribunals,  was  signed  by  the  proper  officer, 
and  sealed  with  the  seal  of  the  Court.  Behind  this,  the 
Judge  could  not  rightfully  look,  upon  any  suggestion  or  any 
proof.  If  he  could,  then  in  every  case  he  might  receive  evi- 
dence to  impeach  what  on  its  face  appeared  the  judgment  of 
a  Court.  For  instance,  in  debt  on  a  judgment  of  a  County 
Court,  upon  the  plea  of  nul  tiel  record,  if  a  proper  exem- 
plification of  the  record  were  produced,  the  Judgemight  hear  a 
witness  or  even  the  affidavit  of  the  defendant,  to  shew  that 
there  were  but  two  justices  on  the  bench  when  the  supposed 
judgment  was  rendered,  and  upon  this  evidence  pronounce 
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JuiM,  1844     Hence,  also,  where  there  are  divers  officers  (for  example 
Q^^     the  Coroners  of  a  county,)  who  have  both  ministerial  and  ju- 
V       dicial  functions,  although,  when  acting  as  ministers,  they 
must  all  join,  yet  it  is  clear,  that,  when  acting  judicially,  one 
is  competent  without  the  others.      Lamb  v  Wiseman,  Hob. 
70.    3  Fin.  Abr.  Authority  (B.)  pi.  20,  37.    6  Yin.  Abr.  Cor- 
oner (D.)  pL  1,  2,  3,  4,  7.    Therefore,  but  ior  the  provision 
in  our  statute  directing  two  judges  to  hold  the  court  in  the 
absence  of  the  third,  which  probably  operates  to  restrain  less 
than  two  from  acting,  we  might  well  contend  that  one  only 
of  the  Judges  of  this  Court  is  competent  to  hold  it.      As  it 
is,  we  insist :  Firstj  that  where  a  court  consists  of  several 
Judges,  of  which  the  major  part  have  power,  when  all  are 
present,  to  pronounce  the  judgment  of  the  '^  Court,^  then  if 
some  of  the  Judges  die,  the  major  part  remaining,  that  ma- 
jor part  constitutes  the  court,  and  has  all  the  powers  of  the 
whole  number.      This  is  evident,  for  it  would  be  absurd  to 
.4say,  that  two  Judges  can  pronounce  the  judgment  of  the 
court  in  the  presence  and  against  the  opinion   of  the  third, 
and  yet  pannot  do  the  same  thing,  when  they  constituted  all 
the  Judges  of  the  Court.    This  position  is  supported,  if  its 
intrinsic  force  needed  any  support,  by  the  case  of  ministerial 
officers,  where  the  greatest  strictness  is  applied.     For,  "  if 
there  are  four  Coroners  in  one  county,  and  a  writ  is  directed 
to  theittj  if  one  dies,  yet  the  other  three  may  execute  the  writ 
because  there  still  remains  the  greater  number.^     3  Yin. 
Abr.  Coroner,  (D.)  pi.  5.     The  conclusion  seems  to  us  irre- 
sisiible.    If  where  a  writ  is  directed  to  four  to  do  a  ministe- 
rial act,  to  the  valid  execution  of  which  it  is  necessary  all 
should  join,  yet  if  one  die  the  others  can  well  execute  the 
writ,  aforliari  if  two  Judges  can  give  a  judgment  contrary 
to  the  opinion  of  the  third,  they  can  do  the  same  thing  after 
the  deaih  of  the  third.     Secondly :  Wherever  a  court  con- 
sists of  several  judges,  some  of  whom  may  act  in  the  ab- 
sence of  others,  they  can  also  act  upon  the  death  of  the  others. 
This  principle  has  been   recognized  and  established  by  the 
highest  authoiity.      By  the  law  of  the  United  States,  the 
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June,  1844  It  has  1)6611  suggested  that  the  Legislature  contemplated  a 
gj^  consultation  of  thretj  though  two  might  dectdf.  Doubtless; 
▼  but  a  consultation  of  three  is  as  desirable  and  quite  as  possi- 
ble when  one  is  absent  from  indisposition,  as  when  he  is 
dead ;  yet  in  the  former  case  two  may  decide  without  the 
consultation,  and  why  not  in  the  latter?  It  may  be  said, 
that  where  the  indisposition  of  the  ahsent  Judge  is  neither 
serious  nor  probably  of  long  continuance,  the  remaining 
Judges  will  not  be  disposed  to  act  without  him  and  their  dis- 
cretion may  be  trusted.  True ;  and  so  in  the  case  of  his 
death,  if  the  vacancy  will  be  speedily  filled,  the  remaining 
Judges  will  not  be  disposed  to  act  without  the  aid  of  his  suc- 
cessor ;  and  in  that  case  also,  their  discretion  may  be  safely 
trusted.  ^  The  power  is  the  same  in  both  .cases,  and  in  neither 
will  Judges  be  inclined  to  act  without  a  full  Court,  except 
from  the  influence  of  a  strong  sense  of  public  duty. 

Upon  the  whole,  we  conclude  that  the  refusal  of  the  Judge 
to  obey  the  mandate  in  this  case,  was,  in  fact  and  in  law, 
an  act  of  judicial  insubordination,  although  not  so  intended 
by  him,  and  that  a  peremptory  mandamus  ought  to  issue. 

B*  F.  Moore  and  Mordecai  for  the  defendant. 

RcFFXN,  C.  J.  The  Court  has  very  deliberately  consid- 
ered the  question  arismg  in  the  case  and  we  are  all  of  opin- 
ion, that  the  decision  in  the  Superior  Court  was  erron- 
eous, and  that  the  Attorney  General's  motion  must  be  grant- 
ed. 

Some  prelinainary  objections  may  be  stated  to  the  course 
adopted  in  tlie  Superior  Court^  which  could  not  easily  be  ob- 
riated,  although  the  main  position  were  true,  that,  upon  the 
death  of  one  of  the  judges  of  this  Court,  the  two  surviving 
are  not  competent  to  hold  the  Court.  Upon  what  rule  of  ev- 
idence is  the  affidavit  of  the  prisoner  to  be  deemed  better 
proof  than  the  certificate  from  this  Court,  that  the  prisoner's 
appeal  had  been  duly  considered  and  decided?  But,  if  that 
difficulty  were  removed,  there  yet  remains  the  undoubted 
pcincijde  of  law,  that  every  act  of  a  Court  has  relation 
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JanerB44  any  other  mode  prescribed  by  law.  It  mnst  be  also  imdoubt- 
State" ^y  ^^^»  ^^^^  ^^^  Supreme  Court  is  competent  to  devise  a 
▼       remedy  for  the  party,  against  whom  such  pseudo  Court  pro- 
Lone,     fegge^  iQ  giye  judgmcnt,  by  vacating  the  same,  or  in  some 
other  manner,  and  that  these  proceedings  or  a  judgment  of 
an  inferior  Court,  founded  on  it,  might  be  superseded,  and 
the  latter  judgment"  itself  finally  be  reversed  or  vacated* 
But  in  the  mean  while,  considering  the  relation  between 
the  Supreme  judicial  tribunal  of  a  State  and  all  others,  it 
does  not  comport  with  that  comity  and  harmony,  which  are 
indispensable  to  their  regular  and  useful  action,  that  the  in- 
ferior Court  should  resist  the  Supreme  authority,  by  directly 
refusing  to  obey  the  mandate  of  a  writ  in  due  form,  and  pur- 
porting lo  issue  from  the  latter  and  to  require  certain  acts 
to  be  performed  by  the  former.    It  must  be  seen,  that  it  is 
better  to  leave  to  this  Court,  in  the  first  instance,  the  redress 
of  wrongs  done  to  a  citizen  in  its  name  by  persons,  not  le- 
gally constituting  the  Court,  than  for  a  Judge  of  the  Superior 
Comrt  to  take  on  himself  to  protect  the  public  from  the  sup- 
posed usurpations  of  those,  who  are  vested  with  a  higher  ju- 
dicial authority  than  his  own.    For,  if  it  be  right,  that  he 
should  do  so  in  this  instance,  it  must  be  so  in  every  case  in 
which  he  might  think  this  Court  had  not  jurisdiction,  al- 
though all  three  of  the  judges  of  this  Court  might  have  held 
and  decided,  that  they  had.  Upon  the  question  of  jurisdiction, 
the  consequence  is  necessarily  the  same  that  an  adjudication 
beyond  it  is  Void,  no  matter  who  makes  it,  whether  some  or 
the  whole  of  the  judges.    If,  therefore,  a  Judge  of  the  Su- 
perior Court  should  think,  that  this  Court,  fully  constituted 
according  to  his  own  admission,  hath  transcended  its  juris- 
diction, he  would,  upon  the  principle    of  the  decision  in 
this  case,  not  be  bound  by  the  judgment,  but  obliged,  moral-- 
ly  and  legally,  to  resist  it.    The  effect  would  be,  to  make  the 
Judge  of  the  Superior  Court  the  paramount  judge;  since 
if  the  Supreme  Court  should  again  say,  as  we  do  in  this  case, 
that  the  former  decision  was  rightfully  made,  the  inferior 
Judge  replies  again,  that  he  is  still  not  boimd,  because  the 
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Jmw  1944  gan  and  that  his  seal  had  not  been  filled.    The  enquiry   is 
gjj^     whether,  in  that  case,  the  two  snrriving  Judges  were  oUig- 
▼       ed  to  hold  the  Court,  or  was  the  whole  jurisdiction  suspend- 
ed QOtil  the  appointment  of  a  successor.    Few  can  doubt, 
on  whidi  side  our  answer  would  be,  if  we  were  allowed  to 
consult  our  personal  ease  or  private  wishes  only.    It  can  be 
waderstood  by  any  one,  and  we  know  by  experience,  that 
tkm  burden  of  this  office  is  much  lighter  when  divided  a- 
Bi«ng  three  than  two.    It  is  very  sensibly  so,  as  respects  the 
degree  and.duTati<m  of  the  labour,  bodily  and  mental.    But 
the  diffesenee,.  in  poiat  of  responsibility,  to  one  having  just 
views  of  the  functions  of  a  Court  of  the  last  resort  for  causes 
eS  all  kinds,  crimiual,  conunon  law,  and  equity,  is  not  easily 
to  be  conveyed  to  one,  who  has  not  known  for  himself.    We 
had  eiDery  motive,  therefore,  apart  from  a  sense  of  duty,  to 
pos^ne  the  eserdise  of  our  office  until  our  share  of  the  du- 
ties would  be  smaller  and  ttieir  difficulty  diminished.    But 
ttie  judicial  power  is  not  conferred  on  the  Judge  for  his 
own  gratification,  either  by  distinction  in  station  or  for  its 
emoluments,  but  for  the  public  service.    If,  therefore^  the 
Judge  finds  be  has  the  power  to  decide  a  cause  brought  be- 
fosse  huKiyjei  correspondent  duty  instantly  arises,  that  he  should 
decide  it    We  have  no  more  right  to  decline  exercising  a 
power,  conferred  by  the  law  for  the  general  benefit,  ftan  we 
have  to  assume  powers  withheld  by  the  law  for  (he  common 
safety;    Accordingly,  when  the  lamented  death  of  Judge 
Gaston  occurred,  I  can  with  tm\h  say,  my  brother  Daniel 
and  myself,  with  a  single  eye  to  our  public  duty,  set  our- 
selves  earnestly  to  enquire  what  the  Legislative  will   and 
the  general  rules  of  law  authorised  us  to  do  in  that  emergen- 
cy;  imd,  with  all  the^  tights  we  could  get,  having  come  to 
the  conclusion,  that  the  judicial  power  survived,  notwith- 
standing the  death  of  one  of  the  members  of  the  Court,  it 
followed,  as  a  corollary,  that  we  were  obliged  to  exercise  it, 
and  proceed  in  administering  the  law  of  the  country.    It  is 
due  to  ourselves  and  to  the  Bar,  which,  owing  to  particnlar 
circumstances,  attended  at  the  time  in  greater  numbers  thau 
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June,  1844 te  seen  to  have  been  distinctly  determined;  but  by  general 
State  consent  the  point  was  deemed  so  plain  that  it  was  thought 
V  no  one  could  doubt  on  it^  and  that  we  might  well  spare  oui- 
*"*'     selves  the  pains  of  writing  an  opinion. 

I  will  now,  however,  state  the  general  views  taken  by  us 
upon  the  occasion  mentioned ;  which,  indeed,  are  much  the 
same  that  we  now  entertain.  Before  doing  so,  however,  it 
may  be  well  to  dispose  of  some  matters  which  really  seem 
too  trivial  to  be  introduced,  to  aid  in  construing  a  statute  con- 
stituting a  high  Court  of  justice. 

In  the  first  place,  then,  we  admit,  that  if  persons  refer  a 
question  to  the  arbitrament  of  three,  the  award  cannot  be 
made  by  two  of  them,  but  only  by  all  three.  But  the  Judg- 
es of  this  Court  are  not  arbitrators.  Although  arbitrators  are 
sometimes,  by  way  of  similitude  and  illustration,  called  Judg- 
es of  the  parties'  own  choosing,  there  are  great  differences 
between  them  and  us.  Arbitrators  are  appointed  by  the  a- 
greement  of  the  parties,  and  therefore  they  must  act  accord- 
ing to  the  agreement ;  and  when  the  agreement  is  for  a  deci- 
sion by  three  and  not  by  a  majority  of  the  three,  all  must 
concur;  else,  it  is  no  award  at  all.  It  is  a  case  of  mere  pri- 
vate power.  But  we  are  appointed  by  the  country  and  to 
decide  causes,  \rtiether  the  parties  will  or  will  not,  according 
to  the  course  of  the  law.  Now,  the  rule  with  respect  to  pow- 
ers of  a  public  nature,  even  though  not  judicial,  conferred 
on  several,  is,  that  the  decision  of  a  majority  is  valid.  Co. 
Lit.  181,  b.  This  is  a  settled  principle  of  the  common  law, 
descending  even  to  aggregate  corporations.  Thus  in  the 
Attorney  Oeneral  v  Dai^y,  2  Atk.  212,  Lord  Hardwick 
held,  that  a  majority  might  act,  though  nothing  was  men- 
tioned in  the  charter  to  that  effect.  The  same  doctrine  was 
applied  to  contracts  made  by  chiurch  wardens  and  overseers 
of  the  poor  in  Rex  v  Beeston,  3  T.  R.  592.  And  the  gene- 
ral principle  is  stated  and  fully  considered  in  Grindley  v 
Barkery  1  Bos.  &  Pul.  229.  The  only  exceptions  to  the 
principle,  within  our  recollection,  are  juries.  The  common 
law  wisely  requires  the  verdict  of  a  petit  jury  to  be  unani- 
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June,  1844  larger  body  be  required,  the  consequence  is  the  same.    Thus 
g  the  statute,  constituting  our  County  Court,  and  authorizing 

▼  all  the  justices,  "  or  any  three  of  them,"  to  hold  the  Court, 
plainly  implies^  that  less  than  three  cannot  hold  it  But 
simply  appointing  a  certain  number  of  Judges  of  a  Court, 
exceeding  two,  does  not  in  itself  amount  to  an  enactment, 
that  all  those  Judges  should  either  unite  in  judgment  or 
in  consultation ;  nor  does  it  import,  that  they  should  luiite  in 
consultation  more  than  in  opinion.  The  question  therefore 
depends  upon  the  proper  rules  of  construction  to  be  applied 
to  statutes  regulating  or  conferring  judicial  powers,  and  the 
true  meaning  of  our  statute^  ascertained  by  those  rules. 
.  Now,  we  begin  with  the  principle,  that  this  is  not  like  the 
grant  of  a  private  power  and  to  be  construed  strictly,  ac- 
cording to  the  rery  letter ;  but  that  it  is  of  a  public  nature, 
to  be  exercised  for  the  conmion  weal,  and,  therefore,  may  be 
exercised  by  the  major  number  of  those  with  whom  it  is  en- 
trusted.  Nay,  we  further  say,  that  this  is  not  an  ordinary 
power  of  a  public  nature,  as  to  buili  a  Court-bouse,  or  lay 
off  a  town,  or  to  superintend  the  police  of  a  town,  but  it  is 
one  of  great  powers  of  State,  the  necessity  for  which  is  so 
unvarying  and  indispensible,  that  it  is  not  to  be  presumed 
the  Legislature  intended  that  it  should  be  inefficient  or 
dormant,  while  it  could  be  exercised  by  such  a  proportion  of 
the  whole  number  of  its  depositories,  as  might  exercise  it,  if 
it  were  any  other  power  of  a  public  nature.  Therefore, 
when  the  statute  is  silent  as  to  what  number  of  the  Judges 
diall  unite  in  the  judgment,  a  mcgority  may  give  it ;  and,  in 
like  manner,  when  it  is  silent  as  to  the  number  of  Judges 
who  shall  unite  in  consultation,  a  majority  must  suffice. 
That  is  precisely  the  character  of  the  act  which  created  this 
Court.  It  provides,  that  three  Judges  shall  be  appointed 
and  conunissioned,  as  Judges  of  the  Supreme  Court  of  North 
Carolina,  and  that  it  shall  be  the  duty  of  the  said  Judges 
and  their  successors^  to  hold  the  Court  twice  a  year^  until 
iUl  the  business  shall  be  determined*  It  makes  it  the  duty 
(tf  each  and  all  of  us  to  hdid  the  Court,  but  it  does  not  say, 
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June,  1844  jmjge_as  we  will  not  question — slill,  how  can  we  say,  it 
Q^^     means  all  of  them  and  not  a  majority  ?    It  is  absolutely  cer- 
V       tain,  that  ''the  Courl"  cannot  mean  all  the  Judges  in  gi7- 
"***    ing  the  judgment  of  "  the  Court,"  for  unanimity  was  never 
required  in  any  Court,  and  there  have  been  many  dissents 
in  this  Court.    Indeed,  it  is  admitted  at  the  bar,  that  to  this 
purpose,  "all  the  Judges"  are  not  required  to  constitute  "the 
Court."    We  claim  no  benefit  from  the  admission,  save  only 
as  it  aids  in  the  construction  of  this  statute,  for  it  is  undonbt<* 
ed  law,  that  it  may  require  more  than  a  majority,  or  even 
the  whole  number  of  a  public  body  to  assemble  before  the 
body  will  be  properly  constituted  ;  and  also  that  when  the 
requisite  number  has  assembled  to  constitute  the  body,  then 
unless  the  law  specially  require  a  certain  number  to  make  a 
decision,  the  majority  of  those  present  may  not  only  decide 
a  question,  but  their  decision  is  that  of  the  whole  body,  and 
not  of  the  persons  merely  who  compose  the  majority.  Grinds 
lay  V  Barker^  1  Bos.  &  Pul.  229.     We  see  the  principle 
familiarly  exemplified  in  our  legislative  bodies.     The  Con- 
stitution of  the  United  States  requires  two*thirds  of  the  Sen- 
ate to  concur  in  approving  a  treaty,  or  in  a  conviction  or  im- 
peachment.   But  generally,  when  the  number  prescribed  to 
form  a  quorum  has  assembled  in   each  House  of  Congress, 
their  acts,  whether  passed  unanimously  or  by  a  naked  major- 
ity of  those  present,  are  "  Acts  of  Congress,"  of  the  whole 
body,  and  not  of  those  persons,  whose  names  are  recorded 
in  favor  of  it  on  the  journals.    Therefore,  in  all  cases  it  is  to 
be  enquired,  what  number,  after  convening,  may  act  for  the 
whole,  either  upon  particular  subjects  or  generally.    That  is 
the  enquiry  upon  the  act  creating  this  Court.      It  is  said, 
that  all  the  Judges  are  required   to  compose  a  Court,  by 
force  of  the  term  «  Court."      Certainly,  that  does  not  neces- 
sarily follow ;  for  a  Court  is  often  held  by  a  part  of  those 
who  have  the  power  of  sitting  in  it,  and,  if  it  were  not  so, 
some  numerous  Courts  never  would  be  held,  as  all  the  mena- 
bers  never  would  be  got  together.      Then,  it  is  said,  that  if 
that  be  not  so,  generally,  the  word  is  used  in  that  sense  in 
this  act.    But  that  is  disproved  by  the  fact,  that  the  judg- 
ments of  "  the  Court"  are  given  by  the  majority  ot  the 
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Jane,  1844  salaries  and  do  nothing,  but  that  the  court  is  to  be  shut 
~  against  suitors,  we  think  the  survivors  bound  to  proceed  in 

T  their  office,  and  administer  the  law. 
Lane.  Yiews  like  the  foregoing  induced  Chief  Justice  Henderson 
and  Judge  Hall,  to  hold  the  court  alone  at  December  Term, 
1829.  Judge  Toomer  accepted  a  temporary  commission 
upon  the  death  of  Chief  Justice  Taylor,  to  expire  at  the 
end  of  the  next  session  of  the  Assembly.  I  was  appointed 
to  succeed  him,  and  of  course,  to  come  into  office  at  the  end 
of  the  session.  Upon  the  resignation  of  Judge  Toomer, 
during  the  sitting  of  the  Legislature,  there  was  a  chasm  be- 
tween his  going  out  and  my  comiug  into  office,  which,  be- 
ing for  so  short  a  time,  the  Legislature  did  not  think  it 
worth  while  to  fill.  But  it  so  happened,  that  the  Assembly 
did  not  adjourn  until  the  8th  day  of  January,  1830,  while 
the  term  of  the  court  began  on  the  28th  of  December,  1829. 
During  the  interval,  then,  there  was  a  vacancy  on  the  bench ; 
and  during  that  interval  the  two  old  Judges  held  the  court. 
They  did  not  do  so  sub  silentio.  They  considered  it,  and 
also  did  me  the  honor  to  consult  me  on  it.  It  was  likewise 
the  subject  of  conversation  at  the  bar  and  in  the  Legislature. 
By  common,  if  not  universal  concurrence,  it  was  agreed, 
that  the  two  Judges,  being  all  then  in  existence,  ought  to 
hold  the  court.  If  there  had  been  a  serious  doubt  to  the 
contrary,  the  Legislature  would  immediately  have  done  one 
of  two  things :  either  have  filled  the  vacancy  by  electing  a 
Judge  for  the  residue  of  the  session,  or  have  passed  an  act  to 
keep  the  court  open  from  day  to  day  until  the  end  of  the 
session.  Neither  was  done ;  but  the  court  was  held  by  the 
two  Judges  eleven  days  in  the  same  building,  in  which  the 
Legislature  was  sitting.  It  is  true,  that  not  much  business 
was  done,  as  none  was  pressing,  and  all  expected  the  court 
to  be  full  in  a  few  days.  But  several  motions  were  heard 
and  decided,  and  orders  made  in  causes ;  and,  to  the  purpose 
of' shewing  the  opinion  of  the  Judges  upon  the  question  of 
power,  one  decision  is  as  important  as  many,  if  deliberately 
made*  That,  indeed,  was  a  much  stronger  case  than  oars  ; 
as  then  an  appointment  had  actually  been  made,  that  would 
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June,  1844  ccssors  Under  that  act  had  held  the  court  with  the  knowl- 
g  edge,  at  the  time,  and,  consequently,  with  ihe  approbation  of 
▼  the  Legislature;  that  in  other  instances  two  had,  by  them- 
^•"**  selves,  decided,  when  the  third  Judge  was  incompetent  from 
interest  or  favor;  that  there  had  been  no  refusal  of  two, 
when  the  only  Judges,  to  act ;  but  that  there  bad  been  in- 
stances of  their  omitting  to  do  so  when  one  of  the  body 
could  not  attend;  and  that  the  Legislature  had  passed  an  act, 
which  did  not  restrain  two  from  acting  as  they  had  before 
done,  but  was  directed  solely  against  the  omission  of  two  to 
act  in  the  necceary  absence  of  the  third,  and  forbids  such 
omissions  for  the  future:  the  argument  seemed  complete, 
that  both  upon  common  law  principles  and  from  the  clear 
purpose  of  the  Legislature,  two  surviving  Judges  are  under 
an  obligation  to  keep  the  court  open  for  the  dispatch  of  busi- 
ness. Indeed,  if  there  had  been  nothing  else  but  the  act  of 
1834,  and  there  had  been  in  the  act  of  1818  a  provision  re- 
quiring the  attendance  of  the  three  Judges  a$  necessary  to 
compose  a  court,  we  should  have  thought,  that  after  1834, 
two  Judges  could  constitute  a  court,  when  the  other  was 
dead.  We  cannot  view  that  merely  as  an  enabling  act,  con- 
ferring power  on  two  Judges  to  hold  the  court,  when  it 
should  happen  as  a  special  contingency,  that  there  were 
three  Judges  in  esse,  and  two  of  them  were  able  to  attend 
and  the  other  was  not  able.  It  seems  to  us,  that  so  to  re- 
gard it,  would  be  to  look  at  the  letter  more  than  the  sense  of 
the  act.  The  purpose  of  the  act  is  to  prevent  delay  of  jus- 
tice by  expediting  decisions  of  causes  in  this  court :  which 
has  been  a  favorite  purpose  with  the  Legislature  from  the 
foundation  of  the  court,  the  act  of  1818,  having  required 
the  court  to  sit  at  each  term  "  until  every  cause  prepared  for 
decision  should  be  heard  and  determined."  Then  the  act  of 
1834  comes  in  to  remedy  an  omission  of  two  of  the  Judges 
to  hold  the  court,  when  the  other  was  unable  from  sickness 
to  perfoim  his  duty.  Surely  his  death  creates  a  like  exi- 
gency for  the  services  of  the  two  surviving.  For,  it  is  most 
absurd,  that  two  Judges  should  be  able  and  bound  to  hold  a 
court,  when   there  are  three  Judges;  and  yet  that  they 
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Jane  1844     But  we  have  been  still  more  fortunate  in  laying  our  hands 

^ on  an  adjudication  upon  a  statute  and  on  circumstances  ve- 

V  ry  similar  to  our  own.  An  act  of  Congress  of  April  29tb,  18Q2| 
^Mfi-  established  Circuit  Courts,  and  enacted  that  they  should  con- 
sist of  the  Judge  of  the  Supreme  Court  residing  within  the  cir- 
cuitof  the  J  udgeofthe  district,  where  the  court  should  be  hold- 
en,  and  of  the  District  Judge;  with  a  proviso,  that  when  only 
one  of  the  Judges,  thereby  directed  to  hold  the  Circuit  Courts, 
should  attend,  then  the  court  might  be  held  by  the  Judge 
attending.  Judge  Patterson  was  the  judge  of  the  Supreme 
Court  residing  in  the  circuit  in  which  Connecticut  was  situ- 
ate ;  and,  of  course,  he  and  the  District  Judge  of  Connecti- 
cut were  the  judges,  <<of  whom  the  Circuit  Court,"  for  that 
State,  "consisted."  An  action  was  brought  to  that  court, 
then  held  by  the  District  Judge,  and  the  defendant  pleaded 
to  the  jurisdiction,  that  Judge  Patterson  was  dead,  and 
that  there  was  no  other  judge  of  the  Supreme  Court  residing 
within  the  circuit.  Upon  demurrer  it  was  insisted  there,  as 
it  has  been  here,  and,  apparently,  with  better  ground  for  play- 
ing upon  the  word,  "  court,"  that,  although  the  judge  might 
hold  a  session  or  term  of  the  court,  while  both  judges  were 
living,  yet,  that  by  the  death  of  one  of  the  judges,  of  which 
the  court «  consisted,"  the  court  was  no  longer  existing ;  in- 
asmuch as  a  whole  consists  of  its  parts,  and,  as  one  half  was 
gone,  the  whole  did  not  exist.  But  the  Supreme  Court  of 
the  United  States  held,  that  there  was  a  Circuit  Court,  not- 
withstanding it  was  to  consist  of  two  judges,  and  one  of 
them  was  dead.  For  that  opinion  Chief  Justice  Marshall 
gave  this  satisfactory  reason :  that  the  Circuit  Court  con- 
sisted of  two  judges,  either  of  whom  was  capable  of  per- 
forming judicial  duties;  and  that  the  death  of  one  could  not 
disqualify  the  other  for  discharging  his  oflScial  duties^  until 
the  vacancy  should  be  filled.  Pollard  v  Bwight^  4  Cranch 
421.  The  case  is  exactly  apposite  to  ours.  Here,  two  of 
the  judges  are,  by  the  statute,  capable  of  acting,  if  the  third 
be  disabled  frotn  attending ;  consequently  they  do  not  be* 
come  incapable  by  the  death  of  their  afflicted  brother.  If 
Judge  Gaston  bad  languished  on  a  sick  bed  during  the 
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whole  term,  the  other  members  of  the  court  would  have  JnnMsu 
been  obliged  to  go  on  with  the  business.    Surely  his  death 
can  neither  impair  their  capacity  nor-obiigation  still  to  do  so. 

Per  Curiam.  Mandamus  ordered. 


SAMUEL  WHITAKER  w.  DAVID  CARTER. 

It  18  DO  ground  for  a  new  iM,  tbat  a  challenge  of  a  jaror  by  a  party  for 
cause  has  been  improperly  overruled^  where  the  party  has  been  tried  by  » 
jury  to  whom  he  had  no  objection^  not  haTing  been  prevented  from  exer* 
cLsing  his  privilege  of  challenging  four  peremptorily. 

In  an  action  on  the  case  for  slander,  it  is  competent  for  <he  defendant  to  shew 
tbat  the  words  were  uttered  before  a  tribunal  of  a  religious  society,  of 
which  the  plaintiff  and  defendant  were  both  members,  for  the  purpose 
of  disproving  malice.  But  the  decision  of  such  tribunal  is  incompetent 
evidence. 

On  the  trial  of  an  action  for  slander  in  charging  the  plaintiff  with  peijury,  it 
is  not  competent  for  the  defendant  to  give  evidence  of  any  other  perjury 
than  that  laid  in  the  declaration,  and  affirmed  to  be  true  by  a  plea  of  justi- 
fication. 

In  a  declaration  for  slander  in  charging  the  plaintiff  with  perjury,  where  it  is 
alleged  that  the  plaintiff  had  been  in  a  certain  suit  sworn  and  examined  on 
oath  as  a  witness  dtc,  it  is  not  necessary  to  state  what  he  testified  on  such 
trial.     At  all  events  such  an  objection  comes  too  late  after  verdict. 

The  cases  of  the  StcUe  v  Arthur,  2  Dev.  217,  and  State  v  l\oitty,  2  Hawlup 
449,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Wake,  at 
Spring  Term,  1844,  his  Honor  Judge  Pearson  presiding. 

This  was  a  case  for  slandur,  in  charging  perjury  as  to  the 
sale  and  delivery  of  two  sacks  of  salt. 

Before  the  jury  were  impannelled,  the  defendant  chal- 
lenged Mr.  William  Page  for  cause,  and  proved  by  the  oath 
of  Page,  that  the  plaintiff's  son  had  married  the  daughter 
of  a  brother  of  the  juror.     The  court  did  not  thiak  tbfr 
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June,  1844  cnnse  sufficient,  and  the  defendant  then  challenged  Page 
peremptorily.  The  defendant  also  challenged  Madison 
V  Hodge  for  cause,  and  proved,  by  the  oath  of  Hodge,  that, 
Carter,  during  the  present  term,  the  plaintiff,  knowing  that  he  was 
one  of  the  original  pannell,  had  talked  to  him  about  the 
case  in  a  way  shewing  an  intention  on  the  part  of  the  plain- 
tiff to  prejudice  the  juror  against  the  defendant.  Hodge 
was  under  subpoena  as  a  witness  for  defendant.  The  court 
did  not  think  the  cause  sufficient,  as  it  did  not  appear,  nor 
was  it  alleged  that  the  jnror  was,  in  fact,  prejudiced  against 
the  defendant,  by  this  conduct  on  the  part  of  the  plaintiff. 
The  defendant  then  challenged  Hodge  peremptorily.  The 
defendant  then  challenged  two  others  peremptorily — and  the 
jury  was  irapannelled. 

IToodaK  swore,  that  about  July,  1839,  in  the  store  of  the 
defendant,  he  heard  the  defendant  say  of  the  plaintiff,  "  Whit- 
aker  can  prove  any  thing,  he  swore  me  out  of  two  sacks  of 
salt."  The  plaintiff  then  read  a  warrant  and  judgment  ia 
favor  of  Carter  against  Whitaker,  tried  before  one  Cook,  a 
justice  of  the  peace,  and  proved  by  Poole,  that  on  the  trial| 
Whitaker  produced  and  swore  to,  under  the  book-debt  ac- 
count, an  account  against  Carter  in  which  one  of  the  items 
was  two  sacks  of  salt,  and  that  tliis  account  was  allowed  by 
the  justice  as  a  set  off  to  Carter's  claim.  On  cross-examina- 
tion Poole  stated,  that  Carter,  at  the  time  of  the  trial,  denied 
that  he  had  ever  got  the  two  sacks  of  salt,  and  the  parties 
had  angry  words.  A  few  days  afterwards,  Whitaker  told 
tiiis  witness,  that  he  had,  upon  going  home,  found  he  was 
mistaken  in  the  date  of  his  account ;  that  the  salt  had  been 
sold  and  delivered  in  December,  1835,  and  not  in  December, 
1836,  as  stated  in  the  account ;  that  he  stated  further,  that, 
in  conversing  with  his  family,  he  found  that  he  could  have 
proven  the  delivery  by  his  son  Barnes,  who  was  present  at 
the  time  it  was  delivered  out  of  his  wagon  ^  that  he  also 
stated,  that  as  to  Carter's  saying  that  he  at  first  said  it  was 
lime  instead  of  salt,  that  made  no  difference,  as  the  price  of 
two  casks  of  lime  was  about  the  same  as  the  sacks  of  salt  ] 
that  be  drew  up  the  account  from  memory,  his  books  being 
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Iun6,i844  'phe  defendant  offered  in  evidence  the  account  which  he 
Whitaker  warranted  upon,  and  the  account  sworn  to  by  the  plaintiff 
y  under  the  book  debt  law,  as  a  set  off  on  the  trial,  which  con- 
^*'^^'  tained  an  item  of  two  sacks  of  salt  at  $8,  sold  and  deliver- 
ed 24th  December,  1836.  Pdeg  Spencer  swore,  that  he  had 
acted  as  the  bar-keeper  of  the  defendant,  who  kept  tavern  in 
Raleigh;  that  on  several  occasions  in  1836  and  1837,  he 
had  presented  the  defendant's  account  to  the  plaintiffj  who 
said  he  had  a  due  bill  on  Carter,  which  ought  to  be  credited, 
but  did  not  allege  any  other  claim ;  that,  in  November, 
1837,  just  before  the  warrant  issued,  the  plaintiff  and  the 
defendant  had  a  conversation  in  his  presence  about  the  mat- 
ter. The  defendant  entered  a  credit  for  the  due  bill,  and 
asked  if  the  plaintiff  had  any  other  claim.  The  plaintiff 
said  he  ought  to  be  credited  for  two  casks  of  lime.  The 
defendant  asked  if  that  was  all.  The  plaintiff  said  he  had 
DO  other  charge.  The  defendant  denied  ever  getting  the 
lime.  The  plaintiff  insisted  upon  the  credit.  The  defend- 
ant said,  <<I  will  bring  this  matter  to  a  close,"  and  immedi- 
ately took  out  the  warrant  which  was  returned  and  tried  oq 
that  day.  The  witness  said  he  was  about  the  tavern  of  the 
defendant  in  the  Fall  and  Winter  of  1235 ;  that  the  defend- 
ant was  in  the  habit  of  using  but  little  salt,  as  he  bought 
bacon  and  not  pork,  and  usually  got  salt  from  some  mer- 
chant in  town,  by  the  peck  or  half  bushel,  as  it  was  needed 
about  the  tavern  ;  that  he  did  not  see  either  two  or  one  sack 
of  salt  about  the  establishment,  and  thought,  from  his  situa- 
tion, he  would  have  seen  it  had  it  been  delivered.  Jlfr^. 
Beaaeh/  swore,  that  she  was  the  defendant's  house  keeper 
in  the  Fall  of  1835,  had  charge  of  the  smoke-house,  dairy, 
&;c.,  and  did  not  see  either  two  or  one  sack  of  salt ;  that  she 
thought,  from  her  situation,  she  must  have  seen  it,  if  it  had 
been  about  the  establishment.  She  said  she  was  raised  in 
Hyde  county,  never  saw  salt  in  sacks  until  since  the  com- 
mencement of  this  action,  and  from  this  circumstance, 
thought,  if  a  aack  of  salt  had  been  delivered,  her  attention 
would  have  been  fixed  on  it.  The  defendant  called  several 
witnesses,  as  to  the  character  of  the  witness,  Woodall,  who 


•tated  Ibatbewas 
the  character  4)f  te 
ed  accounts  and  d< 
ing  falsehoods  cal< 
hood;   that  he  hi 
when  on  oath  or  vi 
ular  of  not  regard 
Des8,  Justice,  said  I 
believe  him  on  oat  I 
Arer,  his  son,  whos; 
mas,  in  1836,  havi 
wagon,  he  brough 
sacks  of  salt;  that  : 
house  in  the  cross-i  i 
and,  in  the  present 
ed  to  the  defendant 
other  sack  to  Mr.  1 1 
ther  was  a  membei  i 
ed  with  Carter.    J[ 
ibe  winter  season,  i 
Legislature  was  in  ; 
street,  near  the  def<  i 
Barnes  Whitaker,     - 
salt.    The  witness   * 
bad  sent  to  the  St£  • 
therein  a  few  monc  i 
came ;  that  the  pis  i 
salt,  two  be  bad  pi   ; 
Ibjrd  he  wished  to 
ing  it,  and  plaintiff    i 
ed  on,  and  returnir 
that  the  wagon  had 
near  Carter's  gate,  j 
other  heavy  article 
did  not  see  any  deli    i 
afterwards  deli  vere<    I 
tion  of  this  witness     i 
about  the  salt,  was  (    i 
ceived. 


466  IN  THE  SUPREME  COURT 

^ane,  1844     ft  x^as  admiffcd  that  Ray,  a  witness  who  was  absent,  wotitd 
Whitakcr  P**^^®  ^^'^^  about  the  17th   of  December,  1835,  he  sold  and 
V       delivered  (o  Barnes  Whitaker,  as  agent  of  the  plaintiflp,  14^ 
^*^'-    bushels  of  salt. 

The  witness  Crowder,  again  called,  swore  that  a  day  or 
so  before  Christmas,  1835,  having  been  previously  request- 
ed by  Carter  in  a  written  note  which  he  produced,  to  get  for 
him  in  Fayetteville,  among  other  articles,  three  bushels  «tf 
salt,  he  called  at  Carter's  with  the  salt,  when  Carter  told  him 
he  had  iust  got  salt  of  the  plaintiff's  wagon,  and  did  not 
need  any  more ;  he  only  took  one  bushel,  and  excased  him- 
self because  the  witness  had  not  come  as  soon  as  he  bad  ex- 
pected. 

4   V^  '^^^  comi  charged,  as  to  the  words  in  the  church  trial,  if 

spoken  as  alleged,  the  defence  relied  on  was,  that  the  occa- 
sion of  speaking  them  rebutted  the  malice  which  the  care 
would  otherwise  imply.  This  position  was  correct,  for  if  a 
person,  acting  honestly  in  the  discharge  of  what  his  relation 
in  society  makes  a  duty,  speaks  slanderous  words,  the  infer- 
ence  of  malice  would  be  rebutted,  and  an  action  of  slander 
could  not  be  maintained,  unless  it  appeared  that  the  person 
was  influenced  by  malice,  and  made  use  of  the  occasion  as 
a  mere  pretext  to  gratify  his  ill  will.  The  subject  could 
be  divided  into  three  classes,  in  the  third  of  which  this  case 
would  be  included.  1st,  if  a  judge  or  a  magistrate,  or  a 
witness  in  a  judicial  proceeding,  used  slanderous  wordff,  no 
action  could  be  maintained,  even  although  there  was  malice, 
because  the  policy  of  the  law  protected  them.  2d,  if  a 
lawyer,  or  a  party  managing  his  own  case,  used  slanderous 
words,  the  occasion  would  protect,  unless  it  was  shown  that 
the  party  went  out  of  the  way,  and  made  use  of  the  occa- 
sion as  a  mere  pretext  for  his  malice.  3d,  if  a  master  in 
giving  the  character  of  a  servant,  or  a  parent  in  warning  bis 
son  as  to  his  associates,  or  a  member  of  the  church,  as  the 
defendant  was,  according  to  the  discipline  of  the  cburcb, 
acting  as  the  aoeiiser  or  a  witness  against  another  member 
as  the  plaintiff  was,  used  slanderous  words,  the  occasion 
would  protect,  provided  it  appeared  that  he  believed  the 
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ent.    2    That  the  o; 
no  way  of  proving 
As  to  this,  the  plea 
charge  set  forth  in  t 
and  delivery  of  the 
ing  that  defendant  i 
not  sold  and  deliven 
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JuBt,  1844  was  not  respoDsive  to  the  chorg&--2d,  that  althoogh  material 

I  wMtnk-.  *^  ^**®  P'^^^  under  the  book  debt  law,  yet  it  was  not  wil  roily 

T       and  corruptly  false,  so  as  to  amount  to  perjury,  as  it  was  not 

^^*>^*    shewn  that  the  plaintiff  bad  a  nootive,  although  he  knew  at 

the  time  fhat  he  could  have  proven  the  delivery  by  bis  soo, 

to  sweat  that  the  salt  was  not  paid  for :  so  that  this  ground 

would  4iot  avail — Sd,  that  the  defendant  did  not  owe  for  the 

salt,  as  it  was  not  sold  and  delivered.     As  to  this,  if  the  ev« 

idence  satisfied  the  jury,  that  it  was  true  in  point  of  fact, 

then  the  justification  would  be  made)out.     The  jury  founa 

in  favor  of  the  plaintiff.    There  was  a  motion  for  a  new 

trial,  which  was  refused,  and  judgment  being  rendered  for 

the  plaintiff,  the  defendant  appealed. 

Badger  and  W,  H.  Baywooi^  for  the  plaintiff. 
John  H.  Bryan,  McRae  and  O.  W.  HaytoooH  for  the 
defendant. 

RuFFinr,  O.  J.  Whether  the  challenges  of  the  jurors 
for  cause  were  improperly  overruled  or  not,  is  not  material  in 
the  present  state  of  the  case.  For  tlie  defendant  had  a  trial 
by  a  jury,  which  he  accepted  as  liable  to  no  objection,  with- 
out challenging  peremptorily,  or  wishing  to  challenge  more 
than  four,  the  number  he  may  legally  challenge  without 
shewing  any  CQUse.  The  defendant  then  could  have  sus- 
tained no  injury  by  the  disallowing  of  his  challenges ;  and, 
upon  the  principle  of  Arthur^s  case,  2  Dev.  217,  it  is  not  a 
ground  for  a  venire  de  novo. " 

The  decision  of  the  religious  society  was  properly  ruled 
out*  It  was  right  to  receive  evidence,  that,  according  to  the 
discipline  of  the  society,  the  plaintiff  was  called  to  answer 
before  the  ecclesiastical  tribunal,  to  which,  as  a  member  of 
the  Society,  he  was  amenable,  because  it  explained  the  occa* 
sion  upon  which  the  defendant  made  the  direct  charges  of 
perjury  on  the  phrintifl,  in  swearing  that  the  defendant  owed 
him  for  two  sacks  of  salt,  sold  and  delivered  to  him ;  where- 
as the  plaintiff  had  never  sold  and  delivered  him  any  salt 
It  is  well  settled,  that  charging  a  person  bona  fide  with  a 
"Cfime  eft  such  aa  occaaioii  is  one  of  those  privileged  com- 
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Outer. 


JtuM  1844  whole  cause  depended  on  the  veracity  of  that  witness,  for  he 
Whicaker  ^^'^^Y  pK>ved  the  truth  of  the  oath  of  the  plaintiff,  in 
which  it  is  alleged  he  committed  the  perjury.  The  defend* 
ant  attempted  to  discredit  him  by  the  negative  testimony  of 
Spencer  and  Beasly.  Id  reply  to  that,  the  evidence  given  by 
Haywood  and  Crowder  was  cogent  to  the  points,  both  that 
Whitaker  had  intended  to  swear  to  the  tru'h,  and  that  he  had 
sworn  to  it. 

It  is  next  objected,  that  the  conrt  erred,  by  instructing  the 
jury,  that  the  words  proved  by  Woodall  and  Crowder  were 
actionable,  as  they  do  not  in  themselves  import  a  charge  of 
perjury,  and  the  intent  ought  to  have  been  left  to  the  jury. 
That  is  precisely  what  his  Honor  did.  His  language  is,  tliat, 
"  ifthQ  jury  were  satisfied,  that  the  words,  proved  by  those 
two  witnesses,  were  spoken,  and  that,  under  the  circumstan- 
ces, they  amounted  to  a  charge  of  perjury,  in  swearing  that 
the  plaintiff  had  sold  and  delivered  to  the  defendant  two 
saclcs  of  salt,  then  the  plaintiff  would  be  entitled  to  a  verr 
diet,  unless  the  defendant  had  made  out  his  justification." 
It  is  clear,  that,  what  was  meant  was,  that  if  the  jury  was 
satisfied,  under  the  circumstances,  that  those  words,  ^'amonnt- 
ed  to,"  that  is,  were  intended  to  convey  or  express,  a  charge 
of  perjury,  as  laid  in  the  declaration,  then  they  should  find 
for  the  defendant.  There  is  nothing,  therdbre,  in  that  ob> 
jection. 

But  it  is  further  insisted,  that  the  jury  ought  to  hare  been 
at  liberty  to  consider,  whether  the  plaintiff  was  not  guilty 
of  perjury  in  those  parts  of  his  oath,  in  which  h6  stated  or  is 
supposed  to  have  stated,  that  he  delivered  the  salt  in  Decern* 
ber,  1836,  and  that  he  could  not  prove  the  delivery,  except  by 
his  own  oath — ^whereas  the  deUvery  was  in  Dec.  1836,  and  he 
could  have  proved  the  delivery  by  his  own  son,  Barnes  ;  and^ 
therefore,  that  there  was  errw  in  confining  the  jury  to  the 
particular  imputation  of  perjury,  of  which  complaint  is  made 
in  the  declaration.  We  think  the  position  entirely  imtenA* 
ble.  The  declaration  lays  the  speaking  of  certain  words, 
whereby,  as  it  alleges,  ^tlie  defendant  meant  to  impute  M>  tb« 
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Jttue,  1944  the  speaking  of  the  words,  and  the  jury  laight  find  for  the 
'WbitiJLer  <J®^°^*^'*  I^  would  be  most  singular,  if  that  were  so.  In 
y  the  first  place,  it  does  not  appear  in  this  case,  that  the  de- 
^"*®**  fendant  ever  charged,  in  the  coDversations  stated  by  the 
witness,  that  the  plaintiff  had  committed  perjury  in  say- 
iag  that  the  delivery  was  in  1836,  or  that  he  could  net 
prove  it  but  by  his  own  oath,  or  in  any  other  respect  than  in 
swearing,  that  he  had  sold  him  the  two  sacks  of  salt,  when 
he  did  not  sell  him  any.  What  right,  then,  could  the  de- 
fendant have  to  insist,  that  the  plaintiff  was  guilty  of  a 
crime,^  which  the  defendant  had  not  imputed  to  him,  and 
thereupon  claim  to  be  acquitted  of  speaking  words,  which 
he  admits  he  did  speak,  and  which  he  also  admits  were  false? 
But  if  the  defendant  had  charged  the  plaintiff  with  a  per- 
jury in  each  of  Ae  three  particulars,  still  His  Honor's  (pin- 
ion wotdd  be  perfectly  correct,  in  reference  to  the  question 
on  which  it  was  given.  The  question  was  this ;  whether 
the  plaintiff's  action  would  or  would  not  be  barred  by  proof, 
that  the  defendant  had  charged  the  three  perjuries  on  the 
plaintiff,  and  that,,  as  to  two  of  them  the  charge  was  true, 
though  the  defendant  bad  been  unable  to  prove  the  particu-- 
lar  one,  which  the  plaintiff  had  declared  on  ?  The  counsel 
for  the  defendant  insisted  in  this  Court,  that  in  such  a  case 
the  defendant  was  entitled  to  a  verdict ;  and  His  Honor 
held  the  contrary;  properly  we  think. 

We  admit,  that  a  defendant,  in  an  action  for  slander  or  li- 
bel, has  a  right  to  require,  that  all  he  said  or  wrote  should  go 
to  the  jury,  that  they  may  judge  of  motives,  and  under  all 
the  circumstances  assess  the  proper  amount  of  damages.  If 
the  defendant  has  made  divers  charges  against  the  plaintiff 
in  the  same  conversation  or  publication,  and  the  jdaintiff  sues 
for  one  of  them,  the  other  party  may  call  for  the  context. 
He  does  it,  necessarily,  at  a  risk,  for  the  jury  may  think  be 
does  it  to  blacken  the  plaintiff  ^s  character  then  without  res- 
ponsibility, and  therefore  may  increase  the  damages.  On 
the  other  hand,  it  is  certainly  a  fair  topic  of  argument  to  the 
juary  upon  the  question    of  damages,  that  the  plaintiff,  by 
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June,  1844  Samuel  to  the  said  David ;  the  declaration  then  proceeds  as 
^j^^^  follows:  "And  whereas,  the  said  Samuel,  on  the  said  trial 
▼       before  the  said  justice  of  the  peace,  was  sworn  and  did 
Carter.    ^^^^^  j^.^  corporal  oath  before  the  said  justice,  and  was  an 
his  said  oath  then  examined  on  the  said  trial  before  the 
said  justice,  to  prove  among  other  things,  the  sale  and  de- 
livery of  the  said  two  sacks  of  salt  by  the  said  Samuel  to 
the  said  David,  according  to  the  provisions  of  the  statute 
in  such  case  made  and  provided,  entitled  "  An  •Act  ascer- 
taining the  mode  of  proving  debts,  SrcP     The  declaration 
then  proceeds  to  state,  that  the  defendant,  well  knowing  the 
premises,  and  intending,  <kc.,  in  a  certain  discourse,  &c., 
"falsely  and  maliciously  spoke  and  published  of  and  con- 
cerning the  said  plaint  by  warrant,  and  of  and  concerning 
the  examination  of  the  said  Samuel  on  his  said  oath  on  the 
said  trial,  to  prove  the  sale  and  delivery  of  the  said  two 
sacks  as  aforesaid,  then  falsely,  <fcc."  The  objection  is,  that 
the  declaration  does  not  in  express  terms  aver,  that  on  the 
trial  the  plaintiff,  after  being  sworn,  "  was  examined  and 
gave  his  evidence  as  a  witness,  that  &c."    Upon  looking  in- 
to the  precedents,  we  perceive  that,  where  there  was  a  trial 
before  a  jury  it  is  usual  to  state,  that  on  the  trial  the  plaintiff 
was  sworn  and  was  examined  on  oath,  and  gave  his  evidence 
as  a  witness.    2  Chitty,  PI.  621, 637.    But  the  declarations 
do  not  set  forth  what  the  evidence  of  the  plaintiff  was  on 
the  trial,  or  to  what  particular  matter  he  was  examined,  but 
only  in  general  terms  that  he  was  examined  and  gave  his 
evidence.    We  think  to  that  extent,  this  declaration  must  be 
understood  to  have  the  same  meaning.  To  an  ordinary  reader 
it  would  convey  the  meaning,  that  the  plaintiff  had  proved 
upon  the  trial  the  sale  and  delivery  of  the  salt ;  though  it  is 
not  express  to  that  purpose,   nor,  perhaps,  can  it  necessarily 
be  inferred,  as  the  words  are,  that  the  plaintiff  was  examin- 
ed on  the  trial  to  prove  such  sale  and  delivery.     But,  as  was 
just  observed,  the  precedents  do  not  state,  what  the  plaintiff 
did  prove  or  say  on  his  examination,  but  only  that  he  gave 
his  evidence  on  the  trial.     Now,  we  think  that  no  one  can 
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June,  1B44  (Commercial  Bank  at  Columbia,  South-Carolina.    (Signed,) 
jj^^j^^    McKee,  Young  &  Co." 

V  The  plaintiff  proved  on  the  trial,  that  McKee,  Young  <fc 

McKee.  q^  ^^^  doing  busioess  as  merchants  in  Memphis,  Tenn- 
essee, and  that  the  note  was  given  by  Young  for  the  compa- 
ny. They  also  proved,  that  Youog,  and  Isaac  and  Lavson 
McKee,  brothers  of  the  defendant,  were  the  ostensible  part- 
ners, and  they  alleg^  that  the  defendant  was  also  a  partner, 
and  that,  upon  the  dissolution  of  the  concern,  he  had  taken  a 
portion  of  its  effects  and  brought  them  to  this  State,  where 
he  resided.  For  Ihe  purpose  of  proving  these  allegations, 
they  introduced  the  deposition  of  one  Dickson,  who  stated, 
that  upon  the  failure  of  the  company,  the  defendant  went  to 
Memphis,  and  was  soon  after  compelled  to  leave  that  place, 
in  consequence  of  a  writ  being  sued  out  against  liim,  to 
charge  him  as  a  partner,  or  for  intermeddling  in  the  affairs 
of  the  concern.  This  deposition  also  stated,  that  Lawson 
and  Isaac  McKee  and  Young,  were  considered  the  persons 
composing  the  firm.  The  plaintiffs  then  introduced  a  wit- 
ness, who  testified,  that  on  a  certain  occasion,  a  few  months 
before  the  date  of  the  note,  the  defendant  was  at  his  store  in 
Lincolnton,  when  the  witness  remarked  to  him,  that  he  un- 
derstood his  brothers  were  doing  a  fine  business  in  Lincoln, 
ton,  to  which  the  defendant  assented,  and  said  he  was  con- 
cerned With  them.  They  then  introduced  another  witness, 
who  stated,  that  the  defendant  was  engaged  in  trading  for 
clocks,  and,  in  the  course  of  it,  often  went  to  Columbia  in 
South  Carolina  about  the  time  when  the  note  was  given. 
The  defendant  denied  that  he  was  a  partner,  or  had  interfer- 
ed in  any  way  with  the  effects  of  the  concern.  He  read  the 
deposition  of  a  young  man,  who  was  a  clerk  in  the  store  of 
McKee,  Young  &  Co.,  which  stated,  that  tlie  members  of 
the  partnership  were  Isaac  McKee,  Lawson  McKee  and  Mr. 
Young,  and  that  he  knew  of  no  other  person  that  was  a 
partner  with  them.  Tliis  witness  also  proved  the  execution 
of  the  articles  of  copartnership  between  Isaac  and  Lawson 
McKee  and  Young,  dated  at  Memf^is,  April  31st,  1837. 
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the  firm  failed,  the  de' 
quence  of  a  writ  havii 
the  firm,  but  the  same 
firm  was  considered  as 
McKee  and  Young.  ]  i 
that  the  defendant,  u|  • 


Jane  1844  State,  that  his  brothers  were  driving  a  good  business,  assent- 
"T  ed  and  said  he  was  concerned  with  them.  On  the  part  of 
▼  the  defendant,  to  repel  the  charge  of  being  a  partner,  it  was 
MoKee.  p^^y^^  j^y  ^^  clerk  in  the  store  of  the  firm  of  McKee, 
Young  &  Co.,  that  the  members  of  that  firm  were  Lawson 
and  Isaac  McKee,  and  Mr.  Young,  and  that  he  never  had 
heard  of  any  other  person  being  a  partner.  The  defendant 
then  offered  the  articles  of  copartnership  between  his  two 
brothers  and  Young,  which  were  objected  to  by  the  plain- 
tiffs, but  receiTcd  by  the  Court,  and  from  them  it  appeared  the 
only  members,  when  the  firm  was  originally  formed,  were  the 
brothers  Lawson  and  Isaac  McKee,  and  Mr.  Youug.  He 
then  oflfered  the  depositions  of  his  brothers,  Isaac  and  Law- 
son,  to  prove  he  never  was  a  partner.  The  reception  of  this 
testimony  was  also  objected  to  by  the  plaintifls,  but  the  ob- 
jection was  over-mled,  and  the  testimony  given  to  the  jury. 

The  only  objection  on  the  part  of  the  plaintifi*,  made  in 
the  Court  below,  and  which  is  now  before  us,  is  as  to  the  re- 
ception of  the  evidence  objected  to.  We  see  no  error  com- 
mitted by  the  Judge  in  either  particular.  We  are  at  a  loss 
to  imderstand  what  objection  there  can  be,  to  the  reception  of 
the  articles  of  copartnership  in  evidence.  The  plaiotiffs 
were  seeking  to  charge  the  defendant,  as  a  copartner,  and  he 
certainly  was  at  liberty  to  negative  the  charge,  and  how 
could  he  do  it  more  efiectitally  than  by  showing  who  ware 
the  partners ;  and  what  better  evidence  could  he  produce 
than  the  articles  themselves,  under  which  the  partners  went 
into  and  transacted  business?  Its  reception  did  not  preclude 
the  plaintiffs  from  showings  if  they  could,  that  the  defendant 
was  a  dormant  partner,  or  had  become  a  partner  afterwards, 
and  before  the  contract  was  made,  upon  which  they  sought 
to  charge  him.  It  certainly  was  admissible  as  evidence. 
Neither  can  we  perceive  any  error  in  the  Judge  in  admitting 
the  testimony  of  Lawson  and  Isaac  McKee,  to  prove  that 
the  defendant  was  not  a  partner.  We  have  carefully  exam- 
ined the  cases  to  which  our  attention  has  been  drawn  in  the 
course  of  the  argtiment  here.      The  principle  we  extract 


103.      ,'^^to  tbe 

B.  '^  that  ! 
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JoD^  1844  a  partner.     If  he  adznil  i^  he  -will  of  comae  be  rcgeetej ;  if 
:  he  deny  it,  it  will  be  competent  to  the  plaintiff  to  examine 

other  witnesses  to  prove  the  fact,  and  it  will  then  be  a  ques- 
tion for  the  jury,  and  noi  for  theCourt,  whether  the  partoer- 
ahip  does  or  does  not  exist.  Of  course  we  are  now  alluding 
to  eases,  where  the  partnership  is  not  admitted  by  the  plead- 
ings, or  by  the  defendant  in  Some  other  way.  Colyer,  463, 
8^  the  cases  cited.  We  are  of  opinion  (hat  theze  is  no  er- 
ror in  the  reception  of  the  testimony  in  the  Superior  Court. 
and  ibB  judgment  of  the  Court  is  affirmed  with  costs. 

Pe»  Curiam*  Judgment  affirmed. 


ISAAC  WA6G0NER  &  WIFE  m.  HENRY  BOLLEK. 

A.  was  the  illegitimate  child  oTB; B. her  mothex  died  before  her, B*8,  father  C. 
A.  is  entitled  to  no  part  of  the-estate  of  G, 

Appeal  frcHn  an  interlocutory  order  of  the  Superior  Court 
of  Law  of  Rowan  County,  at  Spring  term  1844,  his  Honor 
Judge  Battlb  presidinjs^. 

The  facts  as  exhibited  by  the  pleadings  and  proofs  are 
these,  to-wit :  The  petition  was  filed  by  the  petitioner  Isaac 
and  his  wife  Betsy,  claiming  certain  sums  received,  or  which 
ought  to  have  been  received  by  the  defendant,  as  the  guar- 
dian of  the  said  Betsy  Waggoner.  The  petition  sets  forth, 
that  Betsy  Brown,  the  mother  of  the  petitioner  Betsy  Wag-, 
goner,  died  in  the  year  1818)  leaving  her  an  only  child,  and 
entitled  to  receive  her  personal  property— *that  Isaac  Ribelin 
administered  upon  the  estate  of  the  said  Betsy  Brown,  and 
that  the  defendant  was  appointed  the  guardian  of  the  peti- 
tioner, Betsy  Waggoner— that  the  said  administrator  paid  to 
the  d^endanti  as  her  guaxdian,  in  the  year  1820,  the  sum 


of  $34  95,  the  amoi  i 
from  the  estate  of  he  i 
forth,  that  Michael  I 
Brown,  died  in  the  )  i 
istered  upon  his  estat  i 
of  Che  petitioner,  Bet  | 
1822— that  the  plain  i 
that,  soon  thereafter,  I 
Isaac  Waggoner,  th 
first  niotiey  received  i 
the  legal  interest  the  ! 
of  $27,  which,  it  is  i  I 
bound  to  receive  of  l  i 
count,  &e. 

The  answer  admi  • 
Bets7  Waggoner,  h^ 
ministrator  of  Betsy  : 
in  the  petition,  and  t  \ 
tie  with  and  pay  ovei  i 
said  sam  with  the  int  i 
ly  denies  erer  havin| 
as  administrator  of  .  I 
for  his  said  ward,  Bet 
not  entitled  in  law 
Michael  Brown,  as   i 
Brown,  who  died  bel  i 

It  was  adoriued  th 
illegitimate  child  of  tt  i 
some  proof,  as  comr  i 
paid  by  Isaac  Ribelti  i 
plaintiff  Betsy.  II31 
Court  below  made  t 
wit: 

On  argument  on  pc 
that  the  defendant  ac<! 
cree,  the  defendant  pi 
iwhich  was  granted. 


June,  1844     fjo  counsel  for  the  ptainfiffs. 
Waggoner     BoyAtn  iot  the  defendant. 

MiUer.  N ASH,  J.  The  first  sum,  it  is  admitted  by  the  plaintifiSi  has 
been  fully  accounted  for.  The  plaintifis  do  not  aver  that  the 
second  sum  erer  w<u  reeeived  by  the  defendant;  the  allega- 
tion is»  he  either  received  it  or  ought  so  to  have  done.  The 
defendant  positively  denies  he  ever  did  receive  it.  To  sop- 
port  their  allegation,  the  plaintifis  introduced  the  testimony 
of  Isaac  Ribeliu,  the  administrator  of  Michael  Brown.  He 
swears  that  be  did  pay  over  to  the  defendant  the  two  several 
sums  set  forth  in  the  petition.  The  testimony  of  this  wit* 
ness  is  so  confusedi  and  comes  in  so  questionable  a  charac- 
ter, that  we  cannot  place  such  confidence  in  it,  as  to  make  it 
Xhe  foundation  of  any  decree.  He  assertSi  in  one  part  of  his 
deposition,  that  the  receipt  bears  date  when  given,  yet  its 
date  is  in  1818,  the  year  of  the  death  of  Betsy  Brown ;  a- 
gain  he  states,  that  he  kept  all  the  papers  relative  to  the  es- 
late  of  Betsy  Browa  together  in  the  same  place,  yet  be  pro- 
duces the  first  receipt  and  can  give  no  account  of  the  second; 
30  he  says  again,  that  Jacob  Fisher  made  his  settlement,  and 
he  delivered  to  him  all  the  papers  concerning  the  estate,  and 
has  never  seen  them  since,  and  yet  when  called  on  produces 
the  first  receipt.  He  is  withal  interested  in  fixing  the  pay- 
ment on  the  defendant,  as  he  thereby  avoids,  as  he  n»y  sup- 
pose, responsibility  to  the  distributees  of  Michael  Brown. 
But  if  there  were  no  circumstances,  shaking  the  confidence 
we  might  repose  in  the  testimony  of  Ribelin,  still  we  could 
not  decree  an  account  against  the  defendant  upon  it;  for  it  is 
not  so  supported  by  the  other  testimony,  as  to  out-weigh  the 
positive  denial  of  the  defendant.  The  witness  Kluts,  states, 
that  when  he,  as  the  agent  of  the  plaintiff  Waggotier,  de- 
manded this  money,  the  defendant  denied  he  owed  him  any 
thing,  and  upon  being  told  that  Ribelin  would  prove  the 
payment,  he  observed,  if  Waggoner  had  begun  at  the  root  of 
the  tree  instead  of  the  top,  he  would  have  got  his  nooney 
long  since,  referring  very  manifestly  to  Ribelin's  liability  to 


pay  Ihe  money.    T 
nothing. 

We  are  of  opinio 
ed  to  prove  that  the  ( 
$27,  and  that  he  ha 
the  plaintiff  all  the 
ward,  Betsey  Wagg 

As  to  the  second 
charge  the  defendar 
to  the  demand.    In 
Brown,  the  mother 
in  the  year  1818,  l^ 
and  it  is  admitted  tl 
child.    Betsey  Bro\ 
titled  to  any  portion 
illegitimate  child  wi 
being  filius  nuUius, 
prperty,  either  real  c 
64th  ch.  Rev.  Stat., 
die  intestate,  leayini 
or  natural,  and  no  e 
sonal  estate  of  whic 
Tided  among  such  i 
Betsey  Waggoner 
Brown's  property,  ai 
no  negligence  in  nc 
ward  had  no  claim. 

We  are  of  opinion 
comit ;  the  interlocu 
tition  is  dismissed  ^ 

.    Pbr  Curiam. 
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THE  STATE  «s.  THOMAS  THOMPSON* 

Jane,  1844  The  exAmiaatian  of  «  woman  Ufora  jatAicei  of  the  peace,  charging  a  man 

with  being  the  father  of  her  bastard  child,  need  not  be  signed  by  her. 

When  aneh  examioatioa  wis  not  aigned  by  the  two  jtwticea,  but  the  watrant 
iaaiaed  by  them  waa  on  the  aame  paper  and  connected  with  it,  keid  that  tJui 
was  a  sofficieDt  authentication  of  the  examination,  thoogfa  it  wouU  have 
been  more  proper  if  the  examination  had  been  signed  by  the  woman  and  at- 
tested by  the  justices. 

Appeal  from  the  Superior  Court  of  Law  of  Rockingham 
County,  at  Spring  Term  1S44,  his  Honor  Judge  Dick  pre- 
siding. 

This  was  a  proceeding  under  the  bastardy  act  The  fol- 
lowing are  the  examination  and  warrant  as  returned  to  the 
County  Court : 

'<  State  of  North  Carolina, ) 
Rockingham  County.     \ 

The  examination  of  Feriby  Burras,  single  woman,  tfiis 
day  taken  before  us,  George  W.  Garrett  and  Sampson  L. 
Cryer,  two  justices  of  the  peace  in  and  for  the  said  county 
on  oath,  who  states  on  said  oath  that  she  was  delivered  of  a 
bastard  child  on  the  14th  day  of  last  month,  September,  and 
further  on  her  examination  states  one  Thomas  Thompson  of 
this  county,  planter,  did  beget  said  child  of  her  body,  which 
child  is  likely  to  become  chargeable  to  the  said  county. 

These  are  therefore  to  command  any  lawful  officer  of  said 
county  to  apprehend  the  said  Thomas  Thompson  immedir 
ately,  and  bring  him  before  us  or  two  other  justices  of  the 
peace  for  said  county,  to  be  further  dealt  with  according  to 
law.  Given  under  our  hands  and  seals  the  sixth  of  Octo- 
ber, 1843." 

(Signel  and  sealed  by  two  justices.) 

For  want  of  a  constable,  this  warrant  was  directed  to  a 
special  officer)  who  returned  it  executed,  and  the  defendant 


entered  into  lecognizam 
Term  of  the  County  Co 
fendant  appeared  and  m< 
sion  of  the  proceedings 
aminatiou  of  the  womar 
ceediogs.  This  motion 
appealed  to  the  Superior 
motion  was  also  overnil€ 
peal  be  disnussed,  and  th 
County  Court  to  take  fu 
this  judgment  the  defenc 

Mamey  Gineral  for 
Mo  counsel  for  the  del 

Daniel^  J.  The  esc 
who  was  the  father  of  1: 
before  two  justices.  She 
does  the  act  of  Assembly 
samepaper,  which  cont 
lices  wrote  the  warrant  t 
and  sealed  it.  The  signj 
in  the  place  where  they  < 
the  examination  of  the  ] 
warrant.  The  proceedin 
the  examination  had  beei 
by  tbe  two  justices ;  and 
the  same  paper  or  on  a  se 
darit  ot  examination  of 
the  whole  case,  and  thini 
fusing  to  quash  the  proce 

Par  Cubiam» 


JAMES  C0FFIELD*8  EX'RS  w.  J08IAR  COLLINS,  GARNI- 
SHEE 6Le. 

JuDB  1844  When  money  baa  been  leoeived  by  a  trastee  under  a  deed  of  trust  for  the  par- 
•"'  poae  of  being  divided  among  Mreral peraoBs,  and  yet  remains  in  his  hands 

for  the  purpose  of  distribution  pro  rata^  there  not  being  enough  to  satisfy 
all  the  purposes  of  (he  trust,  the  distributive  share,  to  which  one  of  the  per^ 
eons  wiH  be  so  entitled^  is  not  the  snbject  of  attachment  at  ihe  suit  of  a 
cieditoi,  under  ov  attachment  laws. 
The  cases  of  Ali$9n  v  Clay,  S  Hay.  178,  Ovaion  ▼  Sill,  1st  Mur.  47,  Burnt 
▼  Stq»hen$,  3  Irad.  866,  Orr  ▼  MeBryde,  8  Car.  L.  Rep.  367,  ElkoH  v 
J^ewby,  8  Hawlu  23,  Peace  ▼  Jwtu,  3  Mur.  856,  and  GUtu  ▼  McKay^ 
4  Dot.  178,  dted  and  approved. 

Appeal  fiom  the  Superior  Court  of  Law  of  Washington 
county,  at  Spring  Tenn,  1844,  his  Honor  Judge  Bailey 
presiding. 

This  was  a  suit  by  the  plaintiffs,  who  are  citizens  of  North 
Carolina,  against  Judah  Sc  Block,  merchants  of  New  York, 
conunenced  on  the  2d  of  February,  1842,  by  original  attach- 
ment returnable  to  the  February  Term,  1842,  of  Washing- 
ton County  Courts  Josiah  Collins,*  the  present  defendant, 
was  sunmioned  as  a  garnishee,  and  at  the  said  term  filed  his 
answer,  in  which  he  stated,  that  Hugh  W.  Collins  was  in- 
debted to  the  defendants,  Judah  &  Block,  upon  a  draft  on 
account  of  C.  C.  Taber,for  about  $960  93,  accepted  by  the 
said  Hugh  W.  Collins,  with  interest  from  the  24th  of  Octo- 
ber, 1840 — that  some  time  after  making  this  acceptance,  the 
said  Hugh  conveyed  all  his  real  and  personal  estate  to  George 
W.  Barney  and  the  said  garnishee  for  the  purpose  of  having 
the  same  appropriated  towards  the  payment  of  the  debts  of 
him  the  said  Hugh — ^that  there  was  due  on  the  said  accept- 
ance of  the  said  Hugh,  on  the  1st  of  December,  1841,  for 
principal  and  interest,  abont  the  sum  of  $1023  65  cents — 
that,  according  to  an  estimate  which  the  said  garnishee  cau»- 
ed  to  be  made  of  the  debts  of  the  said  Hugh,  and  of  die 


funds  that  would,  whe 
ment  of  those  debts,  ih 
ance  would  be  entitled 
of  22  per  cent. — ^that  tl 
garnishment,  nor  at  the 
any  money  belonging  t 
said  debt — that  the  moi 
applied  to  the  pa3rmenl 
said  trust,  and  for  the  n 
conveyed  by  the  deed  c 
or  obligations,  then  nc 
that  arising  from  the  sa 
by  the  creditors  of  the 
would  be  could  not  be  i 
grandfather's  estate.  1 
he  had  understood  that 
assigned  the  above  mei 
lins  to  one  Zalma  Rehi 
tiff's  attachment,  and  t 
and  now  insisted,  that, 
whatever  might  be  in, 
the  said  Hugh,  applical 
could  not  be  attached. 

At  March  Term,  16 
having  been  brought  tl: 
this  cause  came  on  for 
the  jury  to  try  whether 
to  Zalma  Rehine,  datec 
ecuted  before  the  plaii 
jury  found  that  the  ass 
serving  of  the  attachm^ 
admitted,  that,  since  tt 
the  said  sum  of  $798 
garnishee,  but  insisted  tl 
as  trustee,  and  was  not  s 
privity  of  contract  betw 


Jane,  iai4  nishee,.  Collins,  and  that,  as  the  former  could  not  maintain 
Coffield"*^  action  at  law  against  the  latter,  the  said  sum  was  not  sub- 
▼       jeet  ta  the  attachment. 

^^  His  HoNaR  was  of  opinion  that  the  said  Josiah  Collins 
was  liable  as  garnishee,  and  pronounced  judgment  of  con- 
demnation accordingly.  From  this  judgment  the  garnishee 
appealed  to  the  Supreme  Court. 

Heath  for  the  plaintiff*. 

1.  The  terms  of  the  attachment  law  are  sufficiently  broad 
to  embrace  the  facts  of  this  case  :  under  it,  *^  anp  estate," 
may  be  attached:  there  is  no  limitation  confining  the  opera- 
tion of  the  attachment  to  legal  estates,  or  legal  liabilities. 
The  enquiry  is,  what  is  the  garnishee  "  indebted  to  the  de- 
fendant, and  what  effects  of  the  defendant  he  or  she  hath  in 
his  or  her  hands."    Rev.  Stat.  ch.  6,  sec.  5. 

2d.  The  case  of  Peace  v  Allen^  reported  in  3  Murphy 
256,  is,  in  principle,  the  same  as  the  present  case,  and  must 
govern  it ;  tor  an  action  of  assumpsit,  for  money  had  and 
received,  would  lie  against  the  defendant,  at  the  instance  of 
Judah  and  Block,  and  when  that  action  can  be  maintained, 
the  debt  may  be  attached  by  a  creditor  of  the  cestui  que 
trust    Peace  v  Jones,  ut  supra- 

3.  It  is  said,  the  plaintiff's  cannot  prevail,  because  there  is 
no  privity  between  Judah  and  Block,  and  the  garnishee;  if 
that  privity  be  necessary,  as  it  probably  is,  Stephens,  N. 
Prills  334,  it  exists  here :  the  garnishee  has  accepted  the  trust 
created  by  Hugh  W.  Collins,  in  favor  of  Judah  and  Block, 
with  other  creditors,  has  sold  the  property  conveyed,  taken 
notes  or  bonds  therefor,  declared  a  dividend,  collected  the 
money  due  on  the  notes  or  bonds,  has  it  on  hand,  and  cannot 
now  defend  himself  for  want  of  privity.  iStephens  ut  su- 
pra. 

Badger  for  the  defendant. 

The  money  in  the  hands  of  Josiah  Collins,  (the  garnishee) 
is  held  by  him  as  a  trustee,  to  be  applied  to  the  payment  of 
the  debts  according  to  the  provisions  of  the  deed  of  trust. 


I 


▼ 
Collinfl. 


OF  NORTH  CAHOLmA.  4«y 

It  is  not  liable  to  attachment,  because  it  can  only  be  reached  June,i844 
upon  a  proceeding,  to  which  all  the  persons  interested  in  the  "coffieid 
fund,  (that  is  the  creditors)  shall  be  parties. 

Such  a  proceeding  can  only  be  instituted  in  Equity — and 
the  consequences  might  be  serious,  if  trusteess  were  liable  to 
be  summoned  as  garnishees  in  twenty  different  suits  at  the 
same  time  at  the  instance  of  so  many  creditors.  Besides, 
the  expense  of  such  proceedings  would  be  an  unjust  inflic- 
tion upon  to  honest  man,  only  discharging  his  duty  as  trus- 
tee, and  claiming  no  interest  in  the  fund. 

I^at  the  property  held  in  trust  cannot  be  reached  by  attach- 
ment, until  the  funds  are  satisfied,  and  a  residue  is  left  paya- 
ble to  the  debtor,  is  believed  to  be  fully  established  by  the 
cases  of  Peace  v  Jones,  3  Murph.  256.  Gillisv  McKay,  4 
Dev.  172.  Simpson  v  Harvey,  1  Dev.  &  Bat.  202.  The 
fact  that,  in  this  case,  no  difficulty  may  arise  from  assuming 
the  jurisdiction,  is  no  ground  for  assuming  it.  If  an  at- 
tachment will  lie  to  reach  property  in  the  hands  of  a  trustee 
before  the  trust  is  closed — and  to  have  an  execution  of  the 
trust  adjudged  in  a  court  of  law,  in  favor  of  a  particular 
creditor — then  such  attachment  will  lie  in  every  such  case, 
whatever  questions  and  diflScutty  will  arise. 

Nash,  J.  The  defendants  in  this  case  are  citizens  of,  and 
resident  within,  the  State  of  New  York,  and  the  plaintifis, 
under  the  act  of  the  General  Assembly,  commenced  their 
action  by  an  attachment.  The  attachment  served  was  upon 
Josiah  Collins,  and  he  summoned  as  a  garnishee.  In  his 
garnishment,  he  states  that  Hugh  W.  Collins  becoming  in- 
debted to  the  defendants  in  this  action,  conveyed  to  him  and 
another  person  all  of  his  property  in  trust  to  pay  this  debt, 
together  with  others^hat,  after  paying  the  other  debts  men- 
tioned in  the  trust,  from  the  proceeds  of  the  property  so  con- 
veyed, there  remained  in  his  hands  the  sum  of  $798,  liable 
to  the  claim  of  tiic  defendants,  which  sum  was  insufficient 
for  its  discharge.  The  garnishment  then  submits  the  ques- 
tion to  the  court,  whether  the  money  in  his  hands  is  Uable  to 
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June,  1844  the  process  of  attachment.    His  Honor,  who  tried  the  cause, 

Coffield"  ^^^S  ^f  opinion  that  it  was,  gave  judgment  against  the  gar- 

▼       nishee,  condenming  the  money  in  his  hands  to  the  use  of  the 

'^    plaintiff,  from  which  judgment  the  garnishee  appealed  to  this 

court.    We  think  the  opinion  is  erroneous,  and  that  the  mo* 

ney  in  the  hands  of  Mr.  Collins  is  not  JiaWe  to  the  plaintiff's 

claim,  in  the  way  in  which  he  seeks  to  subject  it. 

The  language  of  the  attachment  law,  in  describing  the 
interests  of  a  debtor  liable  to  its  operation,  is  very  compre- 
hensive. It  authorises  the  issuing  the  process  "  against  the 
estate  of  the  debtor  wherever  the  same  may  be  found,  or  in 
the  hands  of  any  person  or  persons  indebted  to  or  having 
any  of  ihe  effects  of  the  defendants."  Rev.  Stat.  ch.  6, 
sec.  1.  In  pointing  out  the  oath  of  a  garnishee,  it  directs, 
that  he  shall  upon  oath  state  "  what  he  is  indebted  to  the  de- 
fendant, and  what  effects  of  the  defendant  he  hath  or  had  in 
his  hands  at  the  time  of  serving  the  attachment,"  sec.  6. 
It  then  sets  forth  the  judgment  to  be  pronounced  by  the  court 
against  the  garnishee  when,  from  his  garnishment,  any  judg- 
ment can  be  pronounced  against  him.  ''It  shall  be  lawful, 
upon  his  appearance  and  examination,  to  enter  up  judgment 
and  award  execution  against  any  such  garnishee,  for  all 
sums  of  money  due  to  the  defendant  from  him,  and  for  all 
effects  and  estateof  any  kind  belonging  to  the  defendant  in  his 
possession  or  custody."  This  language,  upon  its  face,  is 
comprehensive  enough  to  embrace  every  species  of  property, 
which  the  garnishee  may  have  in  his  possession  or  custody, 
belonging  to  the  defendant  in  the  action,  and  all  moneys, 
which  he  may  owe  him,  regardless  of  the  character  in  which 
he  may  hold  the  one  or  owe  the  other.  In  the  construction 
of  statutes,  it  has  become  an  established  maxim,  ^t  heerei 
in  liter  a  hcBrei  in  cortice,  and  the  courts,  in  carrying  this 
statute  into  execution,  fomid  it  necessary  to  depart  from  its 
letter.  This  was  necessary  in  order  to  give  efficacy  to  the 
Legislative  will,  which  consists  more  in  the  substance  of 
their  enactment  than  in  the  mere  words  in  wtiich  it  is  cloth- 
ed, and,  also,  to  preserve  the  synmietry  of  the  Law.      The 
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first  decision  oa  this  branch  of  the  act,  of  which  we  have  J^«»  ^^^ 
any  report,  is  that  of  Mston  ^  Co.  v  Clayy  in  2  Hay.  172.  q^^^ 
The  Court  then  decided,  that  money  paid  into  the  hands  of       ▼ 
a  clerk  on  an  execution,  was  not  the  subject  of  an  attach-      ^^ 
ment  against  the  plaintiff  in  the  execution. 

His  Honor,  Judge  Taylor,  in  delivering  the  opinion  of 
the  Court,  said,  '<  It  has  been  several  times  decided,  that  mo- 
ney in  the  hands  of  a  Sheriff  cannot  be  attached.  Those 
decisions  are  analogous  to  the  {»resent.  They  were  made  on 
the  ground,  that  judgments  of  Courts  of  justice  should  be 
effectual."  The  same  principle  was  decided  in  the  case  of 
Ovcjian  V  Hill,  1  Mur.  47;  and  in  the  late  case  of  Hunt  v 
StephenSy  3  Ire.  365.  In  the  first  case  cited,  that  oi  Alston 
4*  Co.  V  Clayy  the  Court  considered  it  as  settled  law,  at  that 
time,  that  money  in  the  hands  of  a  Sheriff,  received  by  vir- 
tue of  his  office,  cannot  be  attached.  And  in  the  case  of  Orr 
V  JUcBryde,  2  Car.  L.  Repository,  257,  they  affirm  the  doc- 
trine, "  because,  say  the  Court,  it  would  interfere  with  the 
rights  of  others,  embarrass,  and  sometimes  render  ineffectu- 
al the  process  of  the  Court,  and  produce  endless  litigation." 
In  this  latter  case,  however,  they  decide  that  '^  a  surplus  of 
money  remaining  in  his  hands  is  liable  to  attachment,  be- 
cause it  is  not  in  his  hands,  virtute  officii.  The  precq>t 
commanded  him  to  raise  a  particular  sum,  and  return  that  to 
Court;  all  over  that  amount,  whether  taken  from  the  defendant 
in  the  execution  or  received  on  the  sale  of  property,  belongs 
to  the  defendant,  and  is  held  by  the  Sheriff  for  his  use,  and 
might  have  been  immediately  demanded  of  him  and  its  pay- 
ment enforced,  and  consequently  any  creditor  of  the  defend- 
ant entitled  to  the  benefit  of  the  attachment  law,  might  sub- 
ject it  to  his  claim.  In  the  case  of  Elliot  v  Newhy,  2  Hawk. 
22,  it  was  held  by  the  Court,  that  the  interest,  which  the  next 
of  kin  had  in  negroes,  in  the  hands  of  the  administrator,  was 
not  liable,  under  the  attachment  law,  to  the  claims  of  a  cred- 
itor. The  reason  assigned  is,  because  a  court  of  law  is  in- 
competent to  take  an  account  of  the  assets,  to  order  a  pay* 
ment  on  terms,  to  have  all  the  paities  interested  in  the  fund 
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Jone,  1844  before  the  Court,  for  the  safety  of  the  administrator.     The 
first  time  Ihat  the  question  came  before  the  Courts,  so  far  as 
T       deeds  of  tnist  were  affected,  was  in  the  case  of  Peace  ^  Peace 
CoffiM.    ^  Janes,  3  Mur.  256.      In  this  case  the  Court  decided,  as  in 
Orr  y  McBryde,  that  a  surplus  remaining  in  the  hands  of 
a  trustee,  after  the  payment  of  the  debts  secured  by  the  deed 
of  trust,  was  money  due  to  the  cestui  que  trust,  for  whidi 
he  could  maintain  an  action  of  indebitatus  assumpsit^ 
and  was  therefore  liable  under  the  attachment  law  to  the 
claim  of  a  creditor  of  his ;  and  they  say  further,  ^  It  soems 
to  be  a  better  criterion,  whether  property  be  liable  to  attach- 
ment, to  ascertain  what  would  be  the  rights  of  the  defend- 
ant in  the  attachment  against  the  gBmishee,  than  to  enquire 
whether  the  property  would  be  liable  to  execution  against  the 
defendant."      The  case  of  Gillis  and  McKay,  4  Dev.  172, 
is  we  think,  in  principle,  decisive  of  this.     It  decides  the 
general  question,  that,  when  a  trustee  holds  slaves  to  divide 
among  several  persons,  at  different  times,  the  interest  of  a 
ce^ui  que  trust  cannot  be  attached  in  the  hands  of  the  trus- 
tee.    It  became  necessary  for  the  Court  to  decide,  whether 
under  the  act  of  the  General  Assembly  subjecting  equitable 
interests  to  execution,  ch.  830,  Rev.  Code,  (Rev.  Stat  ch.  46, 
s.  4,)    the  case  before  them  came  within  its    operation. 
They  decide  that  it  did  not,  because  the  trust  was  created, 
not  alone  for  the  defendant,  but  for  him  and  others,  whose 
rights  were  separate  and  distinct  from  his.    So  here  the  trust 
is  created  not  alone  for  the  benefit  of  the  defendants  in  the 
attachment,  Judah  and  Block,  but  for  others  no  way  concern- 
ed with  them.    It  is  not,  in  the  language  of  the  Chief  Jus- 
tice, a  pure  trust,  on  which  alone  the  act  operated.      In  the 
language  of  the  Court  in  the  case  of  Elliott  and  Newby, 
the  better  criterion  to  decide,  whether  in  such  cases,  as  the 
present,  die  property  sold  by  the  trustee  is  subject  to  attach- 
ment, is  to  enqtdre  what  would  be  the  rights  of  the  defend- 
ants in  the  attachment.     Apply  thai  rule  to  this  case ;  could 
Judah  and  Block  have  maintained  an  action  at  law  to  reco- 
ver the  sum  now  sought  to  be  recovered  by  the  plaintiff  in 
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JOHN  D.  SALTER  &  aL  ««.  JOHN  BRTAN. 

JmM,  1844  onf  Act  of  Anemblj  of  1840,  eb.  63.  enacting  ''that  no  will  in  writtngt 
mado  after  tlie  fourth  day  of  Jnlj,  1841,  whereby  penonal  piopoiy  ie  be* 
foeathed,  ihall  be  raffieient  to  convey  or  give  the  aame,  unleae  snch  will  be 
ezeeuted  with  the  lame  formalitiea  as  are  required  in  the  execution  of  willa 
of  real  estate,"  hc^  does  not  apply  to  wills  of  personal  property  signed  and 
publisbed  before  the  4th  of  July,  1841,  though  the  testator  may  not  have 
died  until  after  that  period* 

Appeal  from  the  Superior  Court  of  Law  of  Bladen  Coun- 
ty, at  Spring  Term  1844,  bis  Honor  Judge  Nash  presid- 
ing. 

This  was  an  issue  in  the  Court  below  of  devisavit  vel 
noUf  as  to  the  will  of  William  Salter,  dec'd.  The  instru- 
ment, purporting  to  be  a  will,  was  dated  the  6tb  of  July, 
1838,  when  it  was  signed  and  published  by  the  testator  and 
attested  by  one  witness.  The  testator  died  in  the  fall  of 
1843. 

The  jury,  under  the  charge  of  the  Court,  found  it  to  be  a 
good  will  for  personal  estate,  and  the  defendant  appealed  to 
the  Supreme  Court,  on  the  ground  of  noisdirection  by 
the  Court. 

W,  Winslow  and  jD.  Reid  for  the  plamtiffs,  cited  the  fol- 
lowing authorities :  Williams  on  Ex'ors.  (Edit.  1841,)  60, 
73.  Gilmer  v  Shuter'8  Ex'ors.  2  Mod.  310.  Bac.  Abr, 
Title— Statute— Let.  c. 

Strange  for  the  defendant. 

Daniel,  J.  The  Legislature,  in  its  session  of  1840-41, 
passed  an  act  that  no  will  in  writing,  made  after  the  4th  day 
of  July,  1841,  whereby  personal  estate  is  bequeatlied,  shall 
be  sufficient  to  convey  or  give  the  same,  unless  such  wiU  be 
executed  with  the  same  formalities,  as  are  required  in  the 
execution  of  wills  of  real  estate.      William  Salter  had  pub- 
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Jnne,  1844  LoRD  Tenterden,  9  Bam.  and  C.  768.  But  the  constmction 
^~~  of  a  statute  depends  upon  the  apparent  intention  of  the  ma- 
V  kers  ;  to  be  collected  either  from  the  particular  provision  or 
Bryan,  ^j^^  general  context,  and  should  be  construed  accordiag  to 
the  intention  of  the  makers ;  Dwarris,  688.  The  Legislar 
ture,  (in  1840--41,)  were  about  to  make  a  great  alteration  ia 
the  law  of  this  State  relative  to  the  dispoaitioQ  by  will  of 
personal  property ;  and  they  did  not  intend,  that  any  of  the 
people  should  be  surprised  by  it ;  and  therefore,  they  did 
not  say  that  the  act  should  go  into  effect  on  the  4th  day  of 
July,  1841,  but  they  said  that  no  will  in  writing  of  personal 
property,  made  after  that  time,  should  be  sufficient  Can  it 
reasonably  be  contended  that  the  Legislature  meant  (by 
using  the  word  '<  macfe,")  an  instrument  then  complete,  and 
to  take  f^ect  as  a  will  by  the  death  of  the  testator?  We 
think  not ;  because  then  die  present  phraseology  of  the  act 
would  have  been  useless.  A  simple  declaration,  that  the 
act  should  not  go  into  operation  before  the  4th  day  of  July, 
1841,  would  have  much  better  expressed  their  meaning. 
The  word  ''  made,^  we  think,  was  intended  to  embrace  those 
instruments  of  writing,  which  were  executed  and  published 
as  wills,  according  to  the  forms  and  ceremonies  of  the  law ; 
for  when  that  was  done  the  will  was  then  made,  although  it 
could  not  take  effect  until  the  death  of  the  testator.  And, 
we  think,  that  any  instrument  of  writing,  thus  made,  before 
the  4tli  day  of  July^  1841,  although  the  testator  died  after 
that  time,  was  intended  by  the  Legislature  to  be  governed 
by  the  former  law ;  or  that  the  former  law  was  not  intend- 
ed to  be  repealed  as  to  such  a  will,  and  was  still  the  law  as 
to  the  subject  matter,  at  the  death  of  the  testator,  although 
that  might  be  after  the  4th  day  of  Jtdy,  1841.  The  judg- 
ment must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 


EPHRAIM  CLAYTON  vs.  WALTER  BLAKE. 

Wbert  the  pluntiff  had  coTenanted  that  he  woqM  build  and  complete  a  houfe  ^°°®  ^^^^ 
for  the  defendant,  to  be  completed  by  the  fint  day  of  April.  1842,  and  the  *" 
defendant  in  the  same  deed  agreed  to  pay  tthe  plaintiff  $2500  when  the 
houae  was  completed :    ffeid  that  the  latter  was  a  dependent  covenant,  and 
the  plaintiff  could  not  recover  on  this  covenant,  unless  he  shewed  that  the 
house  was  completed  by  the  first  of  April,  1842. 

The  dependence  or  independence  of  covenants  is  to  be  collected  from  the  evi- 
dent sense  and  meaning  of  the  parties,  and,  however  transposed  they  may 
be  in  the  deed,  the  precedency  must  depend  on  the  order  qf  iime^  in  which 
the  intent  of  the  transaction  requires  their  performance. 

Wbere  a  house  has  been  built  under  a  covenant,  though  not  according  to  the 
conditions  of  the  covenant,  and  the  person,  for  whom  it  is  built,  accepts  it ; 
although  the  party  building  cannot  recover  on  the  covenant,  he  may,  in  a  pro- 
per action,  recover  a  remuneration  for  his  work,  labor,  dtc 

Appeal  from  the  Superior  Court  of  Law  of  Henderson 
county,  at  Spring  Term,  1844,  his  Honor  Judge  Settle 
presiding. 

This  was  an  action  of  debt  upon  an  instrument  of  writing 
under  seal,  of  which  the  following  is  substantially  a  copy :  . 
"  Articles  of  agreement  between  Walter  Blake  of  the  one 
part  and  Ephraim  Clayton  of  the  other  part :  whereby  the 
said  E.  C.  does  agree  to  build  a  house  on  the  plantation  of 
the  said  W.  B.,  situate,  ike.  (then  describing  particularly 
the  kind  of  house,)  the  whole  to  be  finished  in  a  neat  and 
workmanlike  manner,  &c. — said  work  to  be  completed  by 
the  1st  day  of  April,  1842.  And  the  said  Walter  Blake  does 
agree  on  his  part  to  pay  $3500  for  the  same,  $1000  to  be 
paid  on  the  1st  day  of  December  next,  and  the  balance  when 
the  house  is  completed."  Dated  9th  Sept.  1841,  and  signed 
and  sealed  by  the  parties.  The  plaintiff^  after  proving  the 
execution  of  the  instrument,  proved,  that  he  finished  the 
house  for  the  defendant  about  the  last  of  May  or  1st  of  Juno 
1842,  and  the  writ  was  issued  in  August  following.     The 
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Jiin^  1844  01000,  the  first  instalment,  was  paid  at  the  time  stiptdated. 

"j^J~^  The  defendant's  comisel  moved  to  nonsuit  the  plaintiff,  oa 
the  ground  that  the  house  was  not  completed  by  the  time 
specified  in  the  covenant,  and  that  the  plaintiff  had  not 
proved  it  was  done  in  a  neat  and  workmanlike  manner,  and 
also  that  the  plaintiff  had  not  notified  the  ddendant  of  the 
completion  of  the  work  before  he  instituted  his  suit,  and 
that  the  action  of  debt  could  not  be  sustained.  His  Honor 
charged  the  jury  that  the  covenants  were  independent,  ^md 
that,  if  they  believed  the  evidence  offered,  the  plaintiff  was 
entitled  to  their  verdict. 

The  jury  found  for  the  plaintiff,  and,  judgment  being 
rendered  pursuant  to  the  verdict,  the  defendant  appealed. 

W.  J.  Mexander  tj*  Hoke  for  the  plaintiff. 

Badger  ^  Bynum  for  the  defendant, 

The  performance  of  a  condition  precedent  must  be  averred 
according  to  the  intent,  an  exact  performance.  1  Chitty 
PI.  (2  ed.)  316.  8th  do.  325.  Hence,  the  plaintiff  in  this 
case  was  bound  to  aver  a  building  within  the  timej  because 
it  is  necessary  to  make  an  exact  performance,  and  because 
the  express  provision  of  the  contract  shews  the  intent  to 
make  the  time  of  the  essence  of  the  contract. 

"If  for  an  hawk  to  be  delivered  such  a  day,  you  shall 
have  my  horse  at  Christmas,  if  the  hawk  be  not  delivered 
at  the  day,  you  shall  not  have  the  action  for  the  horse."  1 
Dyer,  76,  a.  (30)  Andrew  v  Boughey.  As  to  tl|e  mode  of 
stating  perfermance,  see  Wade  v  Bache,  1  Saimd.  145,  146. 

The  building  of  the  house  is  a  condition  precedent  to  the 
plaintiff's  right  to  recover  in  this  action. 

First,  because  the  money  is  to  be  paid  for  the  work  done, 
and  because  upon  the  reason  and  nature  of  the  case  the  law 
implies  it.    Peeters  v  Opte,  2  Saund.  350. 

Secondly,  because  the  money  now  sought  to  be  recover- 
ed is  appointed  to  be  paid  when  or  after  the  work  is  dcme. 
2  resolution  in  Thorpe  v  Thorpe,  1  Ld.  Ray.  665.  See  al- 
90  1  ChiUy  Pleadings,  2  American  Ed.  312.  8th  do.  322. 
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496.  Plation  Con 
tions  as  to  the  law  oi 
Judge  erred  in  his 
and  meaning  of  the  ; 
paid,  if  the  plaintiff  < 
April,  1842;  at  whicl 
house  should  be  com] 
reference  to  ihS  time 
ties  for  the  completioi 
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Jime  isuthe  1st  day  of  April,  1842,  The  completion  of  ihe  house 
Qi^yi^  by  the  plaintiff  in  a  workman  like  manner  in  the  time  stip- 
▼  ulated  in  the  deed,  was,  we  think,  a  condition  precedent  to 
his  right,  by  force  of  his  deed,  to  claim  the  $2500.  This 
case  is  like  that  of  Olazebrook  r  Woodraw,  8  Term  R.  366^ 
where  the  plaintiff  covenanted  to  sell  to  the  defendant  a 
school  house,  and  to  convey  the  same  to  him  on  or  before 
the  1st  of  August,  1797,  and  to  ddiver  np  the  possession  to 
him  on  tiie  24th  of  June,  1796 ;  and  in  consideration  tfiere- 
of,  the  defendant  covenanted  to  pay  to  the  plaintiff  £120,  on 
or  before  the  1st  day  of  August,  1797.  It  was  holden,  that 
the  covenant  to  convey,  and  that  for  the  payment  of  the  nio- 
ney,  were  dependent  covenants ;  and  that  the  plaintiff  could 
not  maintain  an  action  for  the  £120,  without  averring  that 
he  had  conveyed,  or  tendered  a  conveyance  to  the  defendant 
Although  the  plaintiff  may  be  unable  to  recover  in  his  ac- 
tion as  now  framed,  yet  he  may  not  be  without  remedy  for 
such  sum  as  he  ought  to  recover.  For  if  he  has  built  a 
house  for  the  defendant,  which  the  latter  has  accepted  and 
used,  the  plaintiff  will  be  entitled  to  recover  the  just  value  of 
his  work  and  labor,  as  estimated  by  a  jury,  in  a  proper  ac- 
tion. 

Pee  Curiam.  •  New  trial  awarded 


CALEB  BETZii 

In  an  action  on  the  case  in 

•  fendanta  combined  to  inji 
plaintiff  to  aver  in  hia  dec 
tended  to  be  effected. 

It  ia  no  ground  to  aupport  an 
cutlon  levied  on  the  plaini 
Bpecie. 

Nor  can  anch  an  action  be  i 
bad  by  fraud  obtained  froi 
the  tranafiBT  of  a  bond  no 
theae  atill  remained  in  the 

Nor  can  it  be  maintained  on 
procured  a  conveyance  of 
poaition  wee  of  anch  a  na 
the  plaiattff  baa  not  loat  h 
then  th«  plaintiff 'a  only  n 

▲  Tender  is  liable  in  an  actii 
or  qnalitiea  of  a  chattel  aol 
maintained  by  a  aeller  aga 
latter  upon  thoae  pointa. 

A  comrannication  ▼olnntaril; 
ployed  by  the  party  makin; 
communication^  and  ia  tb« 

The  caaea  of  Clary  w  Clar\ 
Saunders  v  Eaiierman,2 

Appeal  from  the  Si 
ty,  at  Spring  Term  11 
siding. 

This  was  an  action 
conspiracy,  in  which 
with  conspiring  to  def 
his  property,  particula 
600  and  600  dollars,  c 
400  dollars,  and  also 
thus  to  cause  his  insc 


June,  1844  On  the  trial  the  plaintiff  introduced  several  witnesses,  who 
g^^"  testified,  thai  in  the  years  1840  and  1841,  he  was  in  posses- 
▼  sion  of  a  tract  of  land  worth  6  or  600  dollars,  a  negro  hoy 
°*  worth  4  or  500  dollars,  two  horses,  some  stock  and  house- 
hold and  kitchen  furniture,  and  that,  by  his  intermarriage 
with  his  wife,  he  had  acquired  a  note  for  between  5  and  600 
dollars,  and  the  balance  of  a  judgment  for  3  or  400  dollars, 
and  that  the  defendant,  George  Wilson,  afterwards  obtained 
the  possession  of  the  negro,  the  note  and  judgment  claiming 
them  as  his  own.  The  plaintiflF  then  called  one  Satnud 
Latham^  who  testified  that  he  heard  the  defendant  George 
say,  while  speaking  of  the  plaintiff,  that  he  had  made  a  neat 
calculation  and  found  that  he  had  made  enough  to  go  through 
a  pretty  big  law  suit,  and  have  several  hundred  dollars  left. 
Witness  then  told  him  that  one  Kellar  had  stated,  that 
he  had  procured  the  plaintifl!''s  property  fraudulently,  which 
the  deiendant  George  denied,  and  said  that  he  had  got  sever- 
al things  from  the  plaintiff,  but  had  paid  him  the  full  value 
for  them ;  and  further,  that  but  for  Andy  Setzar  (the  plaintiff's 
brotfier,)  he  and  the  plaintiff  would  still  have  been  friendly. 
Mr.  Pearson  was  then  called,  to  testify  as  to  certain  decla- 
rations made  to  him  by  the  defendant  George,  but  he  was 
objected  to  by  the  defendants,  upon  the  groimd  that  the  de- 
claraticms  were  made  to  him  as  counsel.  He  then  stated  that 
the  circumstances,  under  which  they  were  made,  were  as 
follows :  On  the  Eriday  of  the  County  Court  of  Rowan,  in 
February^  1841,  after  he  had  returned  to  Mocksville.  the 
defendants  William  and  his  son  George,  came  to  see  him  and 
found  him  in  the  court  house ;  that  the  defendant  William 
told  him  they  had  some  business  with  him,  and  that  the  de- 
fendant George  would  tell  him  what  it  was ;  that  thereupon 
he  and  George  went  into  a  room  to  themselves,  when  Geoi^ 
told  him  he  wished  to  employ  him  in  the  business  of  Setzap; 
that  he  had  already  employed  four  lawyers,  naming  them, 
and  was  to  give  them  large  fees,  and  that  he  could  not  afford 
to  pay  him  a  large  fee,  but  he  would  give  him  twenty  dollars 
to  be  silent,  which  the  witness  refused  to  take,  saying  that 


he  always  believed  that  I 
side  and  ignorance  on  th 
any  thing  to  do  with  the 
fendant  George  made  th 
proposed  to  prove.    The 
opinion,  that  the  testimc 
the  witness  testified,  that 
had  long  tried  to  get  the 
wife,  who  had  possession 
willing  he  should  have  ii 
French  brandy  and  wen 
it,  until  he  procured  the 
George  told  him  further, 
lawyers,  he  would  have  i 
dollars,  the  witness  did 
cross-examination,  the  w 
any  thing  was  said  abou 
stated  that  he  wished  to 
Several  witnesses  were  tl 
swore,  that,  at  different  ti 
represent  the  plaintiff  as 
ces,  and  had  advised  his 
they  wished  to  secure  the 
stated,  however,  that  the^ 
en  by  the  defendants.    0 
as  harvest  time  in  1840,  ] 
say,  that  there  were  som( 
plaintiff,  and  he  intended 
of  land  that  suited  his  so 
ards  was  then  called  an 
coimty,  he  had  sundry  e: 
of  which,  amounting  to  I 
in  favor  of  the  defendant 
that  he  levied  upon  all  th 
hold  and  kitchen  furnitu 
them  for  sale  in  the  usual 
tended  on  the  day  appoii 
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June,  1844  William,  for  the  first  time,  demanded  sjiecie  for  the  amount 

g^      "  of  his  debts ;  that  in  consequence  thereof,  the  property  sold 

V       very  lov*    This  witness  stated  t urther,  that  he  heard  the  de- 

^^^^;  fepdant  William  say,  on  that  day,  that,  if  the  plaintiff  would 
secure  two  debts,  and  release  him  &om  his  securityship  on  a 
bond  for  the  prosecution  of  a  suit,  which  the  plaintiff  had  in 
courty  he  would  forbear  the  sale,  and  wait  six  months  for 
his  money.  It  was  further  in  evidence,  that  all  the  plain- 
tiff's property  had  been  sold,  and  he  was  entirely  insolvent. 
The  defendants  then  introduced  as  a  witness  one  Lunn,  who 
testified  that,  on  the  4th  of  February,  1842,  he  went  to  the 
house  <af  the  defendant  George  on  business,  and,  it  being 
late  in  the  evening,  was  invited  to  stay  all  night ;  that  dur- 
ing the  evening,  the  defendant  George  told  him  he  had  piur- 
chased  the  plaintiff's  negro  boy  at  the  price  of  $486 ;  that 
next  morning  the  boy  came  to  the  house  and  brought  a  note 
to  the  defendant  George,  who,  after  reading  it,  said  he  must 
go  to  see  the  plaintiff;  that  he  went  off,  and  soon  after  re- 
turned with  the  plaintiff;  that  he  and  the  plaintiff  went  in- 
to another  room,  and  after  being  together  some  time,  die 
plaintiff  came  to  the  door  and  requested  the  witness  to  attest 
an  instrument,  and  he,  accordingly,  after  hearing  the  parties 
acknowledge  it,  did  attest  the  bill  of  sale  in  the  ordinary 
form  for  a  slave  named  Hinson,  and  containing  an  acknowl- 
edgement of  tha  receipt  of  the  ccHisideration  money  $486 ; 
that  he  did  not  see  the  defendant  George  pay  the  plaiur 
tiff  any  money,  but  he  saw  the  plaintiff  with  a  roll  of  mo- 
ney in  his  hand,  and  heard  him  say  he  was  under  obliga- 
tions to  the  defendant  George  for  paying  him  in  money  and 
not  in  notes,  which  he  held  against  him,  and  that  the  money 
would  enable  him  to  pay  some  debts  which  were  pressing 
him ;  that,  afterwards,  and  before  the  parties  separated,  the 
defendant  George  said  to  the  plaintiff,  you  have  not  assign- 
ed the  note  yet,  to  which  tfie  plaintiff  replied,  that  he  would 
do  it  then,  and  the  note  was  produced  and  an  endorsement 
made.  The  following  are  copies  of  the  note  ^nd  the  en- 
dorsement thereon,  and  also  c^  the  assignments  of  the  judg* 


ment    <<$543  25.    Onei  i 
promise  to  pay  Lucius  Q,.    . 
ler,  deceased,  five  hundrec 
for  value  received.    Witni  \ 
June^  1840.^'    Signed  and   i 
others.    Endorsed  "  Pay  t 
1842,"  (signed) "Caleb  Se  i 
^  For  and  in  considerati  i 
and  fifty  dollars  to  me  in  I  i 
ceipt  I  hereby  acknowled^  ! 
Wilson  all  my  interest  in  ■>  i 
Q.  G.  Butler,  as  executor  c 
was  brought  by  Rachel  M< 
of  Caleb  Setzar.    Given  ui  i 
Jan.,  1842."    (Signed)  «Ci 
Endorsed  on  this  assign]  i 
"  February  6ih,  1842,  fo 
interest  in  the  within,  exc<  | 
has  been  heretofore  receive  I 
(Signed)  "  George  Wilson.' 

Mr.  Hawkins  was  the  i 

stated  that  he  was  at  the  s  i 

plaintiff's  property,  and  b  i 

before  and  after  the  sale  of  \ 

say  that  if  the  plainfifiT  wo  ; 

for  his  debt  he  would  wait  i 

The  defendants'  eouns^  i  i 

order  to  entitle  the  plaintiff 

bination  between  two  or  m«  i 

such  combination  was  {»rov< ; 

of  one  were  not  admissibli  i 

dence  was  insufficient  to  esl 

combination  by  tlie  defende 

xras  not  sufficient  to  prove  ii 

of  the  defendants ;  and  they 

plaintiff  knew  what  he  was; 

<Kf  sale  for  the  negro  and 
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June,  1844  judgment,  he  could  not  recover  in  that  action,  even  thoogli 
g^^^  he  had  been  previously  imposed  upon  in  the  treaty,  for  that 
▼  fraud  in  the  consideration  alone,  would  not  be  any  ground 
^  ^'  of  relief  at  law,  however  it  may  be  in  equity.  The  Court,  af- 
ter addressing  some  remarks  to  the  jury  in  relation  to  the  rep- 
resentations made  by  the  defendants,  of  the  plaintiff  failing 
condition  and  to  the  sale  of  the  plaintiff's  property  for  specie, 
to  which  no  exception  was  taken,  charged  them,  that  though 
it  was  true,  that,  in  an  indictment  for  a  conspiracy,  or  in  the 
writ  of  conspiracy,  it  was  essential,  to  sustain  the  indictment  or 
action,  to  prove  a  combination  between  two  or  more,  yet  it  was 
not  so  in  the  modern  action  on  the  case  in  the  nature  of  a 
writ  of  conspiracy ;  that  in  this  action  one  of  the  defendants 
alone  might  have  a  verdict  against  him,  though  the  others 
were  acquitted,  but  that  it  was  still  necessary  to  prove  a  com- 
bination between  two  or  more,  in  order  to  render  the  decla- 
rations or  admissions  of  one  admissible  as  evidence  against 
the  other  conspirator;  that  if  they  believed  there  was  com- 
birmtion  between  the  defendants,  or  any  two  of  them,  to  de- 
fraud the  plaintiff  of  his  property,  and  tliat,  in  pursuance  of 
such  combination  they  did  defraud  him,  he  was  entitled  to 
recover  against  those  who  joined  in  the  fraudulent  combina- 
tion ;  that  a  mere  knowledge  of  the  existence  of  a  conspira- 
cy, without  participating  in  it,  would  not  be  sufficient;  that 
if  they  were  not  satisfied  of  the  existence  of  a  combination 
between  two  or  more  of  the  defendants,  but  believed  that 
any  one  only  of  the  defendants,  by  fraud  and  contrivance, 
managed  to  cheat  the  plaintiff  of  his  property,  they  nught 
find  a  verdict  against  such  one,  though  tliey  acquitted  the 
other  defendants ;  that  if  they  believed  the  defendant  George 
had  purchased  the  negro  boy,  the  note,  ^nd  the  judgment, 
fairly,  and  for  a  full  price,  or  any  thing  like  a  full  price,  he 
could  not  be  rendered  responsible  in  this  action ;  but  if  they 
believed  that  he  had,  by  fraud  and  contrivance,  got  either 
the  negro  boy  or  the  judgment  for  nothing,  then  the  action 
could  be  sustained  against  him.  The  jury  returned  a  ver- 
dict in  favor  of  the  plaintiff  against  the  defendant  George, 


and  in  favor  of  the  othe 
for  a  new  trial,  because 
testimony,  and  for  misd 
The  motion  was  over-n 
pealed  from  the  judgmei 

Alexander  and  Osbo: 
•Caldwell  for  the  defei 

RuFFiN,  C.  J.  The 
liam  B.  Wilson  and  He 
declarations  ;  and  leav 
Wilson  alone,  first,  for  ' 
tiff  and  thereby  causing 
"  defrauding  the  plaintii 
a  judgment  belonging  t 

As  to  the  first,  the  pla 
which  any  of  the  defend 
of  words  importing  his 
defendant  had  not  the  < 
of  the  imputation  as  i 
shews  they  might  certai 
fendant  George,  had  sai 
circumstances,  what  it 
to  be  responsible  therefc 
is  not  for  an  injury  froi 
slander,  but  only  a  g€ 
them  "  to  destroy  the  pi 
answered  by  the  genera 
had  been  a  count  for  th 
have  been  unquestiooal 

Again,  if  we  suppose 
relative  to  the  sale  of  tl 
cut  ion  of  William  B.  V 
by  him,  as  proved,  we 
ted  no  legal  injury.  I 
payment  in  money,  and 
but  metallic  coin,  dome 
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jtne,  1844 the  laws  of  the  United  States;  and,  tlierefore,  to  demand 
a^^^  such  payment  cannot  be  a  wrong  in  the  eye  of  the  law*  But, 
▼  in  truth,  the  party  made  a  liberal  ojflGer,  to  retract  his  demand 
^^  of  payment  in  that  manner,  and  further,  to  take  a  new  secu- 
rity for  his  debt  payable  six  months  afterwards,  if  the  plain- 
tiff would  give  him  competent  sureties  and  indenanify  him  a- 
gainst  certain  responsibilities  for  the  plaintiff.  That  ihe  plain- 
tiff declined  or  was  unable  to  do,  and  the  other  party  then  in- 
sisted on  the  sale  upon  the  terms  stated,  and,  we  suppose,  it  was 
made.  But  we  see  nothing  which  shews,  that  it  was  not  a  fair, 
and  perhaps,  the  only  means  that  person  had,  in  the  wreck  of 
the  plain  tiff's  affairs,  to  save  himself  from  loss  by  his  engage- 
ments for  the  plaintiff.  The  effect  was  felt  rather  by  the 
plaintiff's  other  creditors  than  by  himself,  as  he  appears  to 
have  been  unable  to  pay  his  debts  under  any  circumstances ; 
unless,  indeed,  the  property  conureyed  by  him  to  the  de- 
fendant, George,  be  still  regarded  as  legally  his,  or  unless  he 
has  some  action  at  law  in  respect  thereof  for  damages.  But, 
for  those  acts  of  his  father,  the  defendant  George  is  not  res- 

,  ponsible,  as  it  does  not  appear  that  George  participated  in 

them ;  and  if  he  had,  it  would  have  made  n6  difference,  inas- 
much as  the  jury  have  found,  under  the  instructions  of  the 
Court,  the  father  himself  did  the  plaintiff  no  injury  there- 
by, and,  aforiiorij  the  defendant  George  did  not.  Conse- 
qu^itly,  we  must  understand  that  the  verdict  against  that 
defendant  was  not  on  this  part  of  the  casa  If  it  was,  it  was 
clearly  against  law,  and  ought  to  have  been  set  aside. 

Then,  as  to  the  other  port  of  the  case,  it  appears  from  the 
assignments  and  bill  of  sale  which  are  inserted  in  the  case, 
that  on  the  23d  day  of  January,  1842.  '.he  plaintiff  under 
his  hand,  "  in  consideration  of  the  simi  of  $350,  to  him  in 
hand  paid  by  George  Wilson,  (the  receipt  whereof  he  thereby 
acknowledged,)  assigned  to  said  George  Wilson  all  his  inter- 
est in  an  execution  obtained  in  the  name  of  Rachel  M.  Bos- 
well  against  L.  d.  C.  Butler,  which  is  to  the  use  of  Caleb 
Setzar,"  the  plaintiff.  It  appears  also,  that  one  H.  Keller  and 
^rthfXfl^  on  the  1st  of  June,  1840;  gave  their  I?ond  to  L.  Q.  a 


Butler,  for  $543  26,  p 
out  endorsement,  can 
he  endorsed  it  in  the 
value,  February,  1842 
And,  lastly,  it  appears^ 
the  plaintiff  executed  i 
(which  is  attested  by 
boy  named  Hinson, 
$486,  therein  express 
those  transactions,  the 
the  defendant  George, 
cheat  the  plaintiff  of  I. 
against  him ;  and  that, 
boy,  the  note,  and  the  j 
any  thing  like  a  (oil  p 
sible  in  this  action;  bu 
fraud  and  contrivance, 
nothing,  then  the  acti 
The  jury  thereupon  fo 
damages  to  $1000;  an 
George  appealed  to  this 

The  Court  is  unabk 
on  which  the  plaintiff 
the  case  proved,  and  stii 
declaration. 

It  is  to  be  remembere 
which  legal  interests  i 
taken  notice  ot,  and  leg 
in  mind,  the  question  ii 
perty  the  plaintiff  had 
that  he  was  defrauded, 
has  lost  nothing  in  a  leg 
at  law  in  respect  to  sue 
his  property  in  them  be 
supposed  conveyance  < 
hm  has  no  cause  of  actic 
with  regard  to  the  bone 


Jane,  1844  jadgment  recovered  b7  Boswell  against  Butler.     Neither  of 

y^^^^    them  belongs  in  law  to  the  plaintiff.    A  judgment  is  not  as- 

▼       signable;  and  the  sum  recovered  therein  was  still  a  debt  to 

Wilion.  BQg^ygii^  and  ^^ag  ^qi  transferred  to  the  defendpnt  by  the 
plaintiff's  assignment.  To  give  effect  to  the  assigament,  the 
defendant  would  be  obliged  to  go  imoa  Court  of  Equity,  and 
there  he  would  be  repelled  by  his  supposed  fraud,  if  estab- 
lished, and  the  money  declared  still  to  belong  to  the  plaintiff. 
The  same  is  likewise  true  as  to  the  bond.  For  although  a 
bond  is  assignable,  yet  this  had  not  been  endorsed  by  the  ob- 
lisfee  to  the  plaintiff;  and  therefore  his  assignment  did  not 
vest  the  right  in  the  defendant,  so  as  to  enable  him  to  recover 
in  an  action  at  law,  against  the  obligor,  and  he  could  only 
have  done  so  in  equity,  upon  a  bill  against  the  obligor,  obli- 
gee, and  the  present  plaintiff;  in  which  there  wou^ld  be  the 
same  bar  as  against  his  claim  to  the  judgment.  If  it  be  said, 
that  the  plaintiff's  assignment  of  the  bond,  if  not  effectual 
as  an  endorsement  to  transfer  the  bond,  might  yet  be  obliga- 
tory as  a  guaranty,  on  which  he  could  be  sued  at  law  ;  the 
answer  is,  that,  if  it  was  obtained  without  consideration  an4 
by  imposition,  not  being  by  deed,  it  would  not  be  obligatory 
even  as  a  guaranty,  and  there  could  not  be  a  recovery  on  it 
ogainst  the  present  plaintiff.  In  respect  to  those  two  items, 
then,  the  defendant  may,  for  these  reasons,  be  entitled  to  a 
verdict,  and  therefore,  the  judgment  should  be  reversed,  at 
ail  events,  and  the  cause  sent  back  for  another  trial,  as  to 
that  part  of  the  transaction,  which  concerns  the  slave.  If, 
however,  the  bond  and  judgment  had  been  the  property  in 
law  of  the  plaintiff,  and  if  his  assignments  had  been  effectual, 
as  legal  conveyances,  to  transfer  the  property  to  the  defend- 
ant in  the  bond  arid  judgment,  as  the  bill  of  sale  did  in  the 
slave,  we  should  slill  hold,  that  the  plaintiff  has  no  cause  of 
action,  because  he  has  sustained  no  legal  injury.  So,  we 
think,  it  is  with  respect  to  the  slave,  and,  by  consequence, 
would  be  as  to  the  bond  and  judgment. 

It  is  still  to  be  borne  in  mind,  that  we  are  in  a  Court  of 
Law,  in  considering  the  case  as  to  the  slave.      Thna,  if  the 
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conveyance  for  the  negro  was  obtained  from  the  plaintiff  by  ^^^^  ^8** 
duress,  or  when  he  was  so  drunk^that  he  did  not  know  what  "^^^J^^ 
he  was  about,  or  when  he  was  non  compos  meniiSf  it  would  ▼ 
be  invalid  as  a  contract,  and  the  negro  would  still  belong  to 
the  plaintiff;  and,  consequently,  he  would  have  sustained  no 
injury  in  point  of  law,  from  having  been  induced  to  give  th^ 
bill  of  saloj  and  that  would  be  an  answer  to  the  action.  But 
if,  as  we  suppose,  we  must  take  that  instrument  to  have  con- 
veyed the  slave,  and  that  thereby  the  plaintiff  lost  his  title, 
then  the  plaintiff  has  no  cause  of  action  at  law,  for  the  fraud 
of  the  defendant  did  not  deprive  him  of  his  slave,  but  the 
plaintiff  parted  with  him  by  his  own  act  and  deed.  As  long 
as  that  instrument  remains  in  force  and  uncancelled,  the 
plaintiff  is  precluded  from  alleging  that  he  was  cheated  out  of 
his  slave  by  the  defendant.  The  redress  of  the  plaintiff,  if 
he  has  any,  is  to  have  that  instrument  declared  void  and  de- 
creed to  be  delivered  up  and  cancelled,  or  a  re-conveyance 
decreed  by  the  Court  to  which  belongs  such  jurisdiction.  It 
is  not  sufficient  to  allege  in  a  declaration  in  general  terms, 
that  the  defendant  defrauded  the  plaintiff,  but  the  fraud  must 
be  set  forth,  the  means  used,  and  (he  purpose  effected.  Here, 
it  is  said,  the  defendant  defrauded  the  plaintiff  of  a  negro, 
but  by  what  method  the  Court  is  not  informed.  If  we  look 
to  the  evidence  for  information  on  the  point,  we  would  infer 
that  the  supposed  fraud  consisted  in  this ;  that  the  plaintiff, 
though  having  capacity  to  contract,  was  a  weak,  intemper- 
ate, and  needy  man,  having  great  confidence  in  the  defend- 
ant^ ati  artful  man,  and  in  some  degree  of  affluence,  and  that 
the  defendant,  taking  advantage  of  the  plaintiff^s  necessi- 
ties, and  of  the  power  he  had  over  him,  as  his  creditor,  ob- 
Kged  him  to  sell  and  convey  to  him  property  at  a  grossly  in- 
adequate price,  or  that,  under  the  pretence  of  a  security  for 
debts  and  advances,  the  defendant  obtained  an  absolute  con- 
veyance, or  that  by  imdue  influence  of  the  defendant,  as%, 
pretended  friend  of  the  plaintiff,  he  prevailed  on  him  to  exe- 
cute a  conveyance  for  the  slave  without  any  consideration 
whatever,  or  as  upon  a  sale  for  the  sum  of  $486,  which  he 
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June,  1844  cQd  not  pay  nor  secure,  though  in  the  conveyance  he  took 
g  j^  an  acquittance  therefor,  as  if  it  had  been  paid.  Such  we  un- 
▼  derstand  must  have  been  the  views,  or  some  of  them,  in 
which  the  case  was  submitted  to  the  jury;  because  his 
Honor  told  them,  if  the  defendant  purchased  faijiy,  and  for 
any  thing  like  a  full  price,  to  find  for  him ;  but  if  he  got  the 
negro  (by  fraud  and  contrivance,)  for  nothing,  then  to  find 
for  the  plaititiif.  We  understand  his  HoNoa  to  mean  by 
'♦nothing,"  not,  literally,  no  price  or  nominal  sum  at  all,  but 
a  sum  not  any  thing  like  a  full  price,  though  we  do  not 
think  it  material ;  for  whether  the  plaintiff  conveyed  for  an 
adeijjuate  price  or  made  a  conveyance  entirely  voluntary,  it 
wotrld  be  valid  at  law,  provided  the  party  had  capacity,  which 
is  not  pretended  to  be  denied  in  this  case.  Now,  as  no  par- 
ticular act  of  "fraud  or  contrivance"  is  designated  in  the  in- 
structions, other  than  the  inadequacy  or  want  of  considera- 
tion, we  must  assume  that  the  fraud  was  so  constituted. 
And,  so  taking  it,  we  hold  the  law  to  be  otherwise,  even  if 
there  were  the  other  circumstances  of  undue  advantage,  in- 
fluence, and  imposition,  before  suggested,  in  bringing  the 
plaintiflf  to  agree  to  make  the  conveyance  in  question.  Here 
the  bill  of  sale,  as  an  effectual  legal  conveyance,  absolutely 
rebuts  the  allegation  of  iVaud  at  law.  Even  if  it  were  vol- 
untary upon  its  face,  it  would  do  so,  as  such  a  conveyance 
is  good.  But  upon  its  face  it  purports  to  be  for  $486  and 
that  sum  paid ;  which  concludes  the  vendor  at  law,  that  he 
did  not  convey  for  "  nothing."  Improper  influence  consti- 
tutes no  legal  objection  to  the  validity  of  a  deed.  Clary  v 
Clary,  2  Dev.  78.  And  a  fraud  in  a  treaty,  which  is  con- 
summated by  a  subsequent  deed,  cannot  be  alleged  by  way  of 
inipeaching  the  operation  of  tlie  deed  at  law.  Reid  v  Moore, 
3  Dev.  310.  Those  are  proper  enquiries  for  a  Court  of  E- 
quity,  which  may  set  aside  deeds,  though  executed  by  c»ie 
having  capacity,  if  obtained  by  improper  means,  or  may- 
hold  them  up  merely  as  securities,  if  they  were  so  intended 
or  ought  to  have  been.  What  other  fraud  could  the  defend- 
ant have  committed  on  the  plaintiff?     A  vendor  is  liable  in 
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an  action  of  deceit  for  false  representations,  as  to  the  title  or  June  isu 
qualities  of  a  chattel  sold  by  him.     But  no  action  for  a  cheat  *"  ' 

has  ever  been  maintained  by  a  seller  against  a  purchaser,  for 
the  misrepresentations  of  the  latter  upon  those  points.  The 
law  does  not  even  give  an  action  against  the  vendor,  for  his 
false  affirmation  as  to  the  value  of  the  thing  sold.  Saunders 
V  HaUerman^  2  Ired.  32.  Much  less  will  an  action  lie 
against  a  purchaser  for  such  an  affirmation,  or  baying  at  an 
under  value.  In  the  nature  of  things,  the  owner  of  a  chat- 
tel is  supposed  to  be  the  best  judge  of  its  value,  or  to  be  most 
capable  of  ascertaining  it. 

The  plaintiff  has  mistaken  his  forum.  He  has  shewn  no 
legal  injury,  and  therefore  the  judgment  must  be  reversed, 
and  the  cause  remanded  for  a  venire  de  novo. 

The  opinion  already  given,  would  render  it  unnecessary 
to  determine  the  question  of  evidence.  But  as  our  opinion 
on  it  decidedly  concurs  with  that  of  his  Honor,  we  deem  it 
proper  to  say  so.  The  communication  was  made  after  the 
witness  had  refused  the  employment,  and  was,  therefore,  not 
confidential. 

Per  Curiam.  V0nirt  de  novo  ordered. 


HORNET,  COFriN  &  Co.  vs.  JOHN  CRAVEN. 

Where  ihree  witneeaes  were  introdii«ed  for  the  pl'aiatifi^  andi  from  the  evi- 
dence of  one  or  two  it  was  doubtful  whether  the  phiiu^iff  ought  to  recoveri 
the  Court  was  right  in  refusing  instructions  to  the  jury,  as  prayed  for  by  the 
plaintiff's  counsel,  that,  if  they  belie?ed  ei'Jier  of  the  three  witnesses,  the 
'plaintiff  was  entitled  to  recorei. 

Appeal  from  the  Superior  Court  of  Law  of  Randolph  Coun- 
ty, at  Spring  Term  1844,  his  Honor  Judge  Dick  presid- 
ing. 


June,  1844     This  case  commenced  by  warrant  before  a  justice  of  the 
~  ^  peace,  and,  by  successive  appeals,  came  to  the  Superior 

V  Court.  The  warrant  was  sued  out  by  the  plaintiflBs  against 
Craven,  ^j^^  defendant,  to  recover  the  price  of  13i  pounds  of  iron. 
The  plaintiffs  hod  a  broad  bar  of  iron  at  the  blackanith's 
shop  of  Elisha  Hopson.  When  iron  of  this  description  was 
was  wanted,  they  seat  the  customer  to  Hobson,  who  was  au- 
thorized by  the  plaintiffs  to  cut  off  and  deliver  to  the  cus- 
tomer the  quantity  of  iron  wanted.  Elisha  Hobson  proved, 
that  he  had  a  bar  of  iron  belonging  to  the  plaintiffs — that 
the  defendant  applied  to  him  for  a  piece  of  the  said  bar,  suit- 
able to  make  a  plough-share — ^that  the  witness  shewed  him 
a  piece  he  had  cut  from  the  bar  for  one  Kivet,  and  the  de- 
fendant said  a  piece  of  the  same  size  would  answer  his  pur- 
pose— that  the  piece  was  cut  off  accordingly,  and  the  defend- 
ant took  it  in  a  p^r  of  tongs,  carried  it  to  the  water  and 
cooled  it — that,  when  he  returned  to  the  shop,  he  objected  to 
the  iron,  saying  it  had  a  flaw  in  it  and  it  would  not  answer 
his  purpose,  and  that  he  wanted  the  piece  which  had  been 
cut  off  for  Kiveit — the  witness  told  the  defendant  it  was 
Kivett's  iron,  and  nothing  further  was  said  on  the  subject. 
The  witness,  the  defendant,  and  a  man  by  the  name  of 
Thrift,  left  the  shop  about  dark.  When  they  had  proceeded 
about  fifteen  steps,  the  defendant  remarked  that  he  had  for- 
got his  iron,  and  returned  to  the  shop  and  got  a  piece  of  iron, 
and  the  witness  supposed  it  was  the  piece  cut  off  for  him. 
This  witness  further  stated,  that  he  weighed  the  piece  of  iron 
cut  off  for  the  defendant,  that  he  also  weighed  the  piece  cut 
off  for  Kivett,  and  found  the  two  pieces  of  the  same  weight — 
that  he  rendered  an  account  of  the  iron  cut  off  for  the  de- 
fendant to  the  plaintiffs,  on  the  next  day.  The  books  of  the 
plaintifis  were  produced,  and  shewed  a  charge  against  the 
defendant  for  the  iron.  JMr.  Lawrence,  a  witness  for  the 
plaintiffs,  stated,  that  he  saw  the  iron  cut  off  for  the  defend- 
ant, that  the  defendant  took  it  to  the  water  and  cooled  it — 
that,  when  he  returned  to  the  shop,  he  objected  to  the  iron — 
tt^t  Hobson  remarked,  there  was  a  piece  Jie  had  cut  off  for 


Kivett,  and  he  vrould  no 
ness  saw  both  pieces  of  i ; 
Thrifts  a  witness  for  th  \ 
cut  off  the  iron  for  the  <  I 
jected  to  the  piece  cut  of 
and  remarked  that  he  w< 
Kivett — ^that  both  piece 
Hobson  said  it  was  Kive 
which  piece  he  took — th  i 
iron — that  this  witness,  I 
shop  together — ^that,  wh< 
the  defendant  returned 
and  they  went  off  togetl  i 

The  defendant  contem  I 
to  take,  the  piece  of  iron 
objected  to  it  on  account 
consented  he  should  tak( 
for  Kivett.  The  defen(  I 
who  deposed  to  a  conver  i 
in  which  the  defendant 
that  he  consented  he  .shoi 
cut  off  for  Kivett — ^to  wl 
not  denied  it  and  was  nci 
introduced  by  the  plainti; 
the  conyersation  last  allii 
son's  reply  to  be,  that  he  I 
ing  to  deny  any  thing  he 
it  to  Thrift  and  Lawrenc 
was  cut  off.  The  defe 
Hendrix,  a  witness  Intro  i 
told  him  (the  witness,)  tt: 
the  iron  cutt  off  for  Ki'i 
piece  cut  off  for  himself, 
lie  had  paid  Kivett  for  tti 
rant  was  sued  out,  and  i 
piece  of  iron  from  Hobsc 

The  plaintiff's  counsel 


CravfiL 
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June,  1844  jury,  that,  if  they  believed  either  of  the  three  witnesses, 
g^^  Hobson,  Lawrence  or  Thrift,  the  plaintiffis  were  entitled  to 
▼  recover.  The  Court  declined  to  give  the  instructions  pray- 
ed for,  but  charged  the  jury,  that,  if  ihey  believed  from  all 
the  testimony,  that  the  defendant  consented  to  talc^  the  piece 
of  iron  cut  oif  for  him,  he  was  bound  to  pay  for  it,  and  the 
plaintiffs  would  be  entitled  to  recover,  although  the  defend- 
ant might  afterwards  have  changed  his  mind  and  left  the 
iron  at  his  shop.  Whether  the  defendant  did  ever  consent 
to  purchase  the  piece  of  iron  cut  oS  for  him,  or  not,  was  for 
them  to  determine  from  all  the  testimony.  The  jury  found 
a  verdict  for  the  defendant,  and,  judgment  being  rendered 
accordingly,  the  plaintiffs  appealed  to  the  Supreme  Court. 

No  counsel  for  the  plaintiffs. 
Mendenhall  and  Iredell  for  the  defendant. 

RuFFiN,  C.  J.  The  plaintiffs  prayed  an  instruction,  that 
if  the  jury  believed  either  of  the  three  witnesses,  Hobson, 
Lawrence  or  thrift,  the  plaintiffs  were  entitled  to  recover.  We 
think  the  judge  properly  refused  the  instruction,  because,  up- 
on the  evidence  of  each  of  the  witnesses,  Lawrence  and 
Thrift,  taken  by  itself,  it  is  doubtful  whether  the  defendant 
did  accept  the  piece  of  iron  cut  off  for  him,  or  whether  Hob- 
son,  the  plaintiff's  agent,  did  not  consent,  that,  instead  of  if, 
he  should  take  that  before  cut  off  for  Kivett.  Therefore,  the 
court  properly  left  it  to  the  jury,  on  all  the  evidence,  to  say 
whether  there  were  a  sale  and  delivery  to  the  defendant  and 
acceptance  by  himu 

Per  Cn^xAMi  Judgment  affirmed. 


JOHN  W.  OUION'  i 

A  tegtator  devises  one  tract  of 
dajghter  F.,  and  then,  in  a  i 
tbat  my  daughter  £.  shall  \n 
to  be  taken  off  as  suits  her 
bequeathed  to  F.,  most  com  i 
west  and  south  of  certain  ott  i 

Heldtjirat,  that  the  devise  ga^  i 
dom,  that  grows  on  the  land 
the  liberty  of  ingress  and  eg 

Secondly,  th«t  this  devise  was 
it  to  another  in  fee. 

Thirdly,  that  the  testator  did  i 
on  the  laud  devised  to  F^  bv  I 
portion  of  F*8  tract,  that  lay 

The  case  of  Robintun  v  Gee, 

Appeal  from  the  Supe 
at  Spring  Term,  1843,  li 

This  was  an  action  i 
brought  by  the  plaintiffi 
fendant,  for  entering  on 
tiffs,  and  cutting  timber  I 
the  defendant  had  enter<i 
"within  three  years  next , 
had  cut  timber  thereon  i 
one  hundred  and  two  d(i 
idence  the  last  will  and 
ly  material  parts  of  this 
eldest  daughter,  Eliza  "^l 
on  which  I  now  live  an( 
the  Lake  Landing  plantti 

"  I  give  to  my  daughiii 
I  bought  of  Joseph  Cari 
mon.    I  also  give  her  th 


June  1844  adjoining  said  Carrowan  plantation,  which  my  father  gave 
Q^j^ij    me,  and  the  land  I  bought  of  Peter  Sermon." 
▼  "  I  further  will  that  my  daughter  Eliza  W.  Jones  shall  be 

""*^*  entitled  to  all  the  wood  of  every  description,  to  be  taken  off 
as  suits  her  convenience,  of  that  tract  of  300  acres  of  land 
bequeathed  to  Frances,  most  convenient^  and  adjacent  to,  her 
plantation,  lying  west  of  Evans'  land,  and  South  of  the  Car- 
rowan  land." 

The  plaintiffs  also  proved,  that  Eliza  W.  Jones,  one  of  the 
devisees  in  said  will,  intermarried  with  Alexander  F.  Gaston, 
and  that  she  died  in  the  year  1838,  leaving  issue,  and  her 
husband  is  still  alive,  and  then  offered  in  evidence  the  deed 
of  said  Alexander  F.  Gaston  and  wife  Eliza  to  him,  said  de- 
fendant, duly  proved  and  recorded,  dated  the  3d  of  Decem- 
ber, 1835.  By  this  deed  the  said  Alexander  and  wife  con- 
vey in  fee  a  part  of  the  land  devised  as  aforesaid  by  the  said 
Hugh  Jones  to  his  daughter,  the  said  Eliza,  to  the  defendant, 
"with  the  privilege  of  half  the  weod  of  every  kind,  stand- 
ing on  the  lands,  back  of  the  Carrowan's  and  Sermon's 
tracts,  and  devised  to  Frances  Jones,  (now  Mrs.  McCauley,) 
in  the  last  will  of  Dr.  Hugh  Jones,  the  right  to  take  and  dis- 
pose of  which  wood  and  timber  on  said  land  is  reserved  by 
the  said  last  will  lo  the  said  Eliza,  now  Eliza  W.  Gaston." 
It  appeared  further  in  evidence,  that  Frances  A.  Jones,  one 
of  the  devisees,  mentioned  in  said  will,  to  whom  there  is  de- 
vised a  tract  of  land,  containing  three  hundred  tracts,  on 
which  the  trespass  was  alleged  to  have  been  committed,  in- 
'  termarried  with  Daniel  J.  McCauley  on  or  about  the  month 
of  A.  D.  1831,  and  previous  thereto,  executed  a 

marriage  settlement,  conveying  her  real  and  personal  estate 
'  to  John  W,  Guion,  as  trustee ;  that  said  trustee  had  died, 
and  that  the  plaintiffs  were  his  executors.  In  this  case  it  is 
further  agreed,  that  the  suit  was  brought  by  the  executors  of 
John  W.  Guion,  viz.  Mary  Guion  and  Haywood  W.  Guion, 
whose  names  are  in  the  writ,  and  that  the  trespass  alleged 
was  committed  in  the  life  time  of  John  W.  Guion.  It  is  fur- 
ther agreed,  that  the  piece  of  land  conveyed  to  Kiley  Mur- 


ray's  purchase  frdm  A. 
F.  Gaston,  and  Eliza  W 
Hugh  Jones,  and  by  saic 
ing  its  being  a  parcel  oi 
tion,"  and  whether  it  pa: 
thereto,  the  parties  do  nc 
it  does  not  pass,  and  the 
that  devise. 

It  is  further  agreed,  tl 
rails  from  the  300  tract, 
chased  from  A.  F.  Gasto 
valuable  timber  for  his  c 
years,  and  which  never 
further  agreed  that  the  '^ 
of  which  under  the  wi 
the  right  "  to  cut,"  b'es 
of  the  Carrowan  land— 
vening. 

It  is  further  agreed  th 
tract,  as  suited  the  conv 

The  defendant,  by  hi 
plaiatifis,  for  that  the  w< 
tract  was  devised  by  the 
that  the  said  Eliza  and  I 
the  defendant,  a  good  a 
jury  found  a  verdict  in  l 
one  hundred  and  two  ( 
eourt  upon  the  points  o 
that  if  the  court  should 
the  defendant,  the  verdi< 
entered. 

Upon  argument  of  co 
favor  of  the  defendant,  i 
ed  a  nonsuit ;  from  whi( 
appeal  to  the  Supreme  C 


June,  1844     John  Ft.  Bryan  for  the  plaintiff. 
Ojiijjn        Badger  ^  Henry  for  the  defendant. 


▼ 


Monty.  Daniel,  J.  There  is  no  doubt  that  Dr.  Jones  could  de- 
vise, that  his  daughter  Eliza  should  be  entitled  to  all  the 
wood  of  every  description,  to  be  taken  off,  as  suited  her  con- 
venience from  the  tract  of  SOU  acres  of  land,  bequeathed  to 
Frances.  The  devise  gave  to  Eliza  all  that  portion  of  the 
vegetable  kingdom,  which  grows  on  the  land,  or  is  of  a 
woody  or  arborescent  nature,  with  the  liberty  of  ingress  and 
egress  to  cut  and  carry  it  away.  Robinson  v  Gee,  4  Ired. 
186.  Clap  V  Draper,  4  Mass.  Rep.  266.  When  any  land 
or  other  real  estate  shall  be  devised  by  any  person,  the  same 
shall  be  held  or  deemed  to  be  a  devise  in  fee,  unless  it  be 
pladnly  intended  by  such  will,  that  an  estate  of  less  dignity 
was  intended.  Rev.  Stat.  ch.  122,  sec  10.  The  testator  says, 
in  Iiis  will,  that  Eliza  shall  be  entitled  to  all  the  wood  of 
every  description.  These  words  must  give  her  a  fee  in  the 
wood.  From  what  land  was  Eliza  to  have  the  wood  ?  We 
think,  it  could  not  have  been  the  intention  of  the  testator  to 
give  Eliza  all  the  wood  growing  on  the  whole  tract,  and  so 
put  it  in  her  power  to  strip  the  whole  tract  of  its  wood,  if 
she  thought  proper  to  do  so.  He  must  have  intended  h^ 
other  daughter,  Frances,  to  have  some  of  the  wood  on  this 
tract  of  land ;  and  we  think  that  he  intended  the  greater  por- 
tion of  the  said  wood  for  her ;  for  Eliza  is  directed  by  the 
will  to  take  off  her  wood  from  that  part  of  the  said  tract  of 
land,  which  is  most  convenient,  and  adjacent  to  her  planta- 
tion, lying  west  of  Evans'  land,  and  south  of  the  Carrowan 
land*  The  defendant,  claiming  under  Eliza,  has  not,  we 
think,  transgressed  the  limits,  to  which,  according  to  our 
construction  of  the  will,  he  was  entitled  to  go.  We  there- 
fore think  he  had  a  right  to  cut  in  the  locus  in  quo,  by  force 
of  the  deed  from  Alexander  Gaston  and  wife  to  himself,  and 
that  the  judgment  was  right  and  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 


DEN  ON  DEM.  OF   WILLIE 
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Af^arwards  the  father  of  W.  > 
Bclfa  chapel,  but  by  his  last  wil 
although  he  had  no  title  to  the 
his  sister  C.  for  all  his  right  an 
thus  became  entitled  undei  the 
tract:  Held^  that  as  W.  had  no 
his  deed  was  inopera^ve,  and 
the  Whitehall  tract  was  to  be  d 
occurred,  and  of  course  W.  had 

When  the  event,  which  actually  t 
giA  in  the  will  provided,  as  the 
neceMity  involved  the  other  in  i 
judge  the  estate  dependent  upoi 
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presiding. 
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to  his  Honor  upon  a  cas< 
Fisher,  Sen'r.  late  of  the  < 
of  ,  A.  D.  1822, 

ously  made  his  last  will  an 
ber  15,  A.  D.  1820,  and  th 
give  unto  my  grand-son,  "^ 
plaintiff,)  and  to  my  grand- 
(the  wife  of  the  defendant 
ell  thiat  tract  of  land  call 


Jrae,  1844  forty  acres,  more  or  less,  to  them  and  their  lawful  issne  for- 
3^1  ever,  but  if  any  one  of  them  die  leaving  no  issue,  then  the 
▼  survivor  to  have  the  whole,  and  in  case  both  die  leaving  no 
"^  issue,  then  to  return  and  be  a  part  of  my  estate,  and  be  di- 
vided amongst  my  surviving  children,  and  the  children  of 
any  of  my  child  or  children  that  may  be  then  dead,  in  such 
manner  that  the  children  of  each  deceased  child  have  one 
share  as  the  parent  would  have  if  living,  and  that  equally 
between  their  heirs  and  assigns  forever ;  provided,  neverthe- 
less, that  if  my  grand-son,  William  Fisher  Bell,  will,  in  a 
reasonable  time,  transfer  by  deed  to  his  sister  Elizabeth  Bell, 
all  the  estate  and  title  his  father  shall  confer  on  him,  or  may 
accrue  to  him  in  that  tract  of  land  now  owned  by  his  father, 
lying  between  Newport  River  and  Bogue  Sound,  at  Bell's 
Chappel,  then  my  will  is,  and  desire,  that  he,  the  said  Wil- 
liam Fisher  Bell,  have  and  hold  the  whole  of  said  tract  call- 
ed Whitehall."  Mary  Bell,  the  mother  of  WilUam  Fisher 
Bell  and  Charity  E.  Bell,  departed  this  Ufe  the  9lh  day  of 
July,  A.  D.  1840,  and  the  defendant  John  P.  C.  Davis  inter- 
married with  the  said  Charity  E.  Bell,  on  the  24th  day  of 
July,  A.  D.  1836 ;  and,  upon  the  death  of  the  said  Mary 
Bell,  the  mother  of  the  said  William  F.  Bell  and  Charity  E. 
Davis,  both  parties  entered  into  possession  of  the  smd  tract 
of  land  called  Whitehall,  each  claiming  a  moiety  of  the 
same.  Josiah  Bell,  the  father  of  William  Fisher  Bell,  the 
plaintifl^  and  Charity  E.  Davis,   the  wife  of  the  defendant, 

^  departed  this  life  on  the  20th  day  of  March,  A.  D.  1843, 

having  left  a  last  will  and  testament,  and  therein  and  there- 
by devised  and  bequeathed  as  follows,  viz :  "  First — I  give 
and  bequeath  imto  my  son,  William  F.  Bell,  (the  plaintiff  in 
this  case,)  the  following  negro  slaves,  to-wit,  one  negro  wo- 
man named  Rose,  and  her  six  children,  and  Abel  and  Moses, 
Mary,  Pleasant  and  old  Margaret,  with  their  increase ;  and 
also  I  give  unto  my  son  William  F.  Bell,  my  Newport  land, 
and  one-half  of  my  land  on  North  River,  to  have  and  to 
hold  unto  the  said  William  F.  Bell,  his  heirs  and  assigns 
forever,  the  above  named  negroes  and  land.     Secondly^-I 


gire  and  bequeath  unto  : 
(the  wife  of  the  defendan 
the  following  negro  slave 
David,  &c.,  with  their  inc: 
daughter  Charity  E.  Davie 
plantation,  and  seventy-jSv< 
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and  Bogue  Sound,  known 
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and  assigns  forever,  the  ab 
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will  of  Josiah  Bell  to  his 
wife  of  the  defendant  Davi 
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William  F.  Bell,  nor  has 
It  is  also  admitted,  that,  a 
Bell  hath  no  estate,  title,  cl 
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fendant  John  P.  C.  Davis  i 
ports  to  transfer  all  his  esta 
to  the  said  tract  of  land  tc 
and  that  the  defendant,  Jol 
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William  F.  Bell,  hath  no  c 
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testator,  William  Fisher,  Sc 
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June,  1844  William  Fisher  to  the  said  Whitehall  tract  of  land,  eontend- 
,  ing  that  he  hath  done  all  that  was  required  under  said  will, 

V  by  offering  to  convey  or  transfer  all  his  interest  and  estate  to 
^*^'  the  Bell  Chapel  land  to  the  defendant  and  his  wife;  and  that 
it  was  immaterial  whether  he  derived  any  estate  or  title  to 
the  said  Bell  Chapel  land  under  the  will  of  his  father  Josiah 
Bell)  dec'd.  or  not ; .  and  that  the  bounty  of  his  father  in  this 
respect  could  not  be  controlled,  either  by  the  will  of  his 
grand-father,  William  Fisher,  or  by  the  plaintiff;  and  that  it 
was  immaterial  whether  he  had  any  estate  or  title  to  the  Bdl 
Chapel  land  to  enable  him  to  recover  in  the  suit;  and  that  his 
title  to  the  share  of  the  wife  of  the  defendant,  John  P.  C. 
Davis,  in  the  Whitehall  land  was  complete  without  it,  and, 
by  this  deed  of  transfer  of  his  estate  and  interest,  whatso- 
ever it  might  be.  The  defendant  claimed  title  to  the  land  in 
controversy  in  right  of  his  wife,  and  admitted  that  he  was  in 
possession  of  the  same.  It  was  also  admitted  by  the  parties^ 
that  ttiere  is  issue  of  the  marriage  of  the  defendant,  John  P. 
C.  Davis,  with  his  wife  Charity. 

This  action  was  brought  for  the  recovery  of  the  share  of 
the  wife  of  the  defendant  John  P.  C.  Davis,  in  and  to  the 
Whitehall  land. 

It  is  agreed,  if  upon  this  statomept  of  facts  his  Honor 
should  be  of  opinion  in  favor  of  the  plaintiff,  that  judgment 
should  be  entered  in  his  favor  accordingly ;  if  the  contrary, 
then  judgment  to  be  entered  up  in  favor  of  the  defendant, 
f^  It  is  also  admitted,  that  the  lessor  of  the  plaintiff  made  an  ac- 

tual entry,  after  tender  of  the  deed,  by  force  of  the  condi- 
tion, before  the  declaration  issued 

Upon  consideration  of  which  case  agreed,  and  the  matters 
therein  stated,  his  Honor  being  of  opinion  with  the  plain- 
tiffs,  therefore  it  is  considered  by  the  court  here  that  the 
plaintifis  recover  against  the  defendant  his  said  term  unex- 
pired in  th^  premises  in  the  said  declaration  mentioned,  and 
the  sum  of  $  for  his  costs  and  charges  in  and  about 

his  suit  expended,  and  now  by  the  court  here  allowed  and 
ddJ3ldged  whejrein» 


'• 


OP  NORTH  CAROLINA.  «25 

Prom  which  judgment  the  said  defendant  prays  an  appeal  Jpp>,  ig44 
to  the  Supreme  Coart,  and  the  same  is  allowed,  and,  by  the      jjj^jj 
assent  of  the  plaintiff,  without  surety  for  the  prosecution       ▼. 
thereof. 

Badger  for  the  plaintiff. 

John  U.  Bryan  ^  James  W.  Bryan  for  defendant. 

Daniel  J.  William  F.  Bell,  the  lessor  of  the  plaintiff^ 
and  his  sister  Charity  Elizabeth,  the  late  wife  of  the  defend- 
ant, on  the  death  of  their  grand-mother,  entered  as  tenants 
in  common  and  possessed  the  Whitehsdl  tract  of  land,  under 
the  will,  made  in  1820,  of  their  grandfather  William  Fidier. 
Their  father,  Josiah  Bell,  was  the  owner  of  the  Bell  chapel 
lands,  and  made  his  will  and  died  in  1843.  He  did  not  de«. 
vise  any  interest,  in  this  tract  of  Icind  to  his  son  William  F^ 
Bell,  nor  had  he  ever  before  by  deed  given  him  any  interest 
in  it.  But  he  devised,  with  other  tracts  of  land  and  slaves, 
the  whole  of  the  Bell's  chapel  land  to  his  daughter  Charity. 
To  his  son  William  F.  Bell  he  devised  and  bequeathed  two 
other  tracts  of  land  and  slaves,  and  other  personal  property. 
And  to  a  second  son,  Josiah  Bell,  (born  probably  after  the 
death  of  the  grand-father,)  he  devised  and  bequeathed  houses, 
and  lots  in  the  town  of  BeauTort,  and  other  tracts  of  land 
and  slaves.  William  contends,  that  the  condition,  mentioned 
in  William  Fisher's  will,  upon  which  the  share  devised  to 
his  sister  in  the  Whitehall  land,  should  be  divested  and  go 
over  to  him,  has  been  substantially  performed,  by  their  father 
Josiah  Bell,  devising  the  whole  of  the  Bell  chapel  lands  to 
bis  sister.  On  such  an  event,  though  not  literally  in  the 
terms  of  William  Fisher's  will,  William  contends  a  sub- 
stantial  performance  of  the  condition  has  taken  place.  The 
condition,  upon  which  William  was  to  become  the  entire 
owner  of  the  Whitehall  lands,  has  certainly  not  literally 
happened.  The  estate  of  Charity  in  the  Whitehall  lands 
was  to  cease,  and  the  whole  of  the  said  lands  were  to  vest  in 
William,  provided  he,  William,  in  o  reasonable  time,  irans^ 
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Jane,  1844  ferred  to  her  hj  deed  all  the  estate  and  title  in  and  to  the 
~  Bell  chapel  land,  which  bis  fallier  should  confer  on  him,  or 
T  which  might  accrue  to  him  by  descent.  No  estate  in  any 
^*^^  way  in  the  Bell  chapel  lands  ever  came  to  "William  from  bis 
father.  He,  therefore,  never  had  it  in  his  power  to  perform, 
literally,  the  condition  mentioned  in  his  grand-father's  wHI ; 
on  the  performance  of  which,  the  whole  of  the  Whitehall 
tract  was  to  go  over  to  him.  Then,  are  we  authorised  to 
construe  the  words  of  the  condition  in  William  Fisher'a 
will,  in  such  a  way  as  to  give  effect  to  the  limitation  over  to 
William  in  the  entire  Whitehall  tract,  on  the  event  which 
has  taken  place,  namely^  that  Charity  has  got  the  whole  of 
the  Bell  chapel  lands,  not  by  her  brother's  deed,  but  by  de- 
vise from  her  father,  who  was  the  owner  of  -the  same  at  his 
death  ?  Where  the  condition  cannot  be  understood  by  the 
court  to  have  been  substantially  complied  with  by  the  event, 
which  has  actually  happened,  the  gift  over  fails.  McKen- 
non  V  Seawell,  7  Eng.  Com.  L.  Rep.  ^39.  In  the  case  of 
Jones  V  Westeomtj  1  Eq.  Ca.  Abr.  245,  and  in  most,  if  not 
all,  of  the  cases  cited  for  the  plaintiff,  the  event,  which  actu- 
ally happened,  comprehended  that,  for  which  the  giA  in  the 
will  provided,  as  the  greater  includes  the  less,  so  that  the  one 
of  necessity  involved  the  other  m  substance  and  effect. 
Jones  V  Westcomh  was  a  gift  over,  fn  the  event  that  the  child, 
then  in  ventre  sa  mere,  died  under  age ;  it  was  held  a  good 
gift  over,  although  there  was  at  the  time  no  child  in  ventre 

I  sa  mere.    But  where  there  is  no  such  necessary  consequence, 

the  court  must  say,  the  event  on  which  the  will  provided  that 
the  estate  should  go  OTer,  had  not  taken  place.  JUcKennon  r 
SeawdL  Did  the  devise  of  the  Bell  Chapel  land,  by  Josi- 
ah  Bell  to  his  daughter  Charity,  the  event  which  has  actual- 
ly happened,  comprehend  that,  for  which  William  Fisher's 
will  directed  and  provided,  so  that  the  one,  namely,  the  event 
which  has  happened,  necessarily  involved  the  other  in  sub- 
stance and  effect,  as  rhe  greater  includes  the  less  ?  Can  the 
court  say  that  it  sees,  that  the  testator  willed,  that  the  estate^ 
which  Charity  had  in  Whitehall,  should  be  divested,  and 


the  condiiional  iimitatk  i 
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we  do  not  necessarily  se  . 
ed,  is  comprehended  in  1  i 
greater  including  the  les  , 
erned  by  that  of  Jtmts  c 
of  which  that  is  the  lea<  i 
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June,  1844  sister  what  he  shonid  receive  from  his  father  in  the  Bell 
^^  Chapel  land  to  make  her  a  home  in  the  latter  tract  of  land. 
T  The  testator  intended  something  like  equality  betw'een  them. 
^^^  Josiah  Bell  lived  21  years  aSer  the  death  of  William  Fisher, 
and  in  that  time  probably  acquired  several  other  tracts  of 
land,  and  much  enlarged  his  personal  estate,  and  also  had 
another  child.  And  he  made  ample  provision  by  his  will,  in 
lands  and  slaves,  for  all  three  of  his  children,  without  any 
reference,  so  far  as  we  can  see,  to  the  conditional  limitation 
to  William,  contained  in  his  grand-father's  will.  As  Josiah 
Bell  had,  at  the  time  Mr.  Filler  made  his  will,  no  other  land 
but  the  Bell  Chapel  tract,  as  far  as  appears,  nor  any  other 
grand-children  but  William  and  Charity,  the  testator,  Fisher, 
plainly  contemplated,  that  Bell,  the  father,  wotdd  provide  for 
h»  two  children,  probably,  equally  in  that  land,  or,  at  least, 
that  he  would  provide  for  his  son  in  that  tract.  It  was  to 
tiiat  state  of  facts  he  had  an  eye ;  and,  in  that  event,  he  left 
it  to  the  election  of  William,  whether  he  would  keep  his  half 
of  Whitdtall  and  the  provision  in  Bell  Chapel,  made  by  or 
derived  from  his  father,  and  let  his  sister  keep  her  half  of 
Whitehall ;  or  whether  William  would  take  the  whole  of 
Whitehall,  and  give  Charity  the  whole  of  Bell  Chapel.  But 
the  event  is,  that,  instead  of  providing  for  William  in  Bell 
Cbapei,  his  father  has  given  him  other  lands,  perhaps  of 
equal  value  to  Bell  Chapel,  aijd  given  Bell  Chapel  to  Chari- 
ty. So  that,  if  William  should  get  the  whole  of  Whitehall, 
he  keeps  all  the  provision  made  for  him  by  his  father,  and 
deprives  his  sister  of  that  naade  for  her  by  his  grand-father — 
thus,  perhaps,  having  three  times  as  much  as  Charity — 
though  it  is  apparent,  from  his  dividing  Whitehall  equally 
between  them,  that  Mr.  Fisher  meant  something  like  an 
equality  between  them.  It  is  possible,  if  the  testator  had 
foreseen  what  has  happened,  he  might  still  have  made  h^ 
will  the  same  way.  But  we  cannot  see,  with  any  certainty^ 
that  he  would  ;  and,  therrfore,  we  cannot  say,  that  in  sub- 
stance the  case  has  happened  which  he  had  in  view.  He 
might  have  meant  to  say  what  the  plaintif  contends  for; 


but  that  is  not  the  meanin 
we  cannot  determine  that 
been  displaced    There  m 

Per  Curiam. 


ALFRED  HAFNE 
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presiding. 
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judgments  and  executions 


June,  1844  When  the  witness,  Leroy  Springs,  was  oflfered  by  the 
jl^ji^^  defendants,  the  plaintiff's  counsel  produced  a  writt«i  instm- 
V  ment,  by  which  it  was  agreed  between  the  plaintiff  and  the 
"'"**  witness,  that  another  suit,  which  the  plaintiff  had  against 
the  witness,  should  abide  the  issue  of  the  present,  and  it  was 
objected,  that  the  witness  was  interested  to  defeat  the  pre- 
sent suit,  and  therefore  incompetent.  This  agreement  was 
entered  into  since  the  last  trial,  and  the  defendants  were  not 
parties  to  it,  and  they  therefore  contended,  that,  having  once 
acquired  an  interest  in  the  testimony  of  the  witness,  he  could 
not  disqualify  himself,  by  maldng  such  an  agreement  with 
the  plaintiff.  Of  this  opinion  was  the  court,  who  permitted 
the  witness  to  be  sworn  and  examined.  The  plaintiff's 
counsel  contended,  1st,  that  the  deed  in  trust,  under  which 
they  claimed,  was  executed  bona  fide,  and  with  the  sole  in- 
.  tent  to  secure  the  debts  therein  named;  but  if  it  were  not, 
then,  secondly  J  that  it  was  good  between  the  parties,  and  as 
to  all  persons  but  creditors  and  purchasers,  and  that  the  de- 
fiendants.  Elms  and  Irwin,  had  not  shewn  themselves  to  be 
either ;  that  the  judgments  and  executions  produced  by  these 
defendants  were  not  sufficient  evidence  of  their  being  credit- 
ors, even  if  they  were  not  tainted  with  fraud,  but  they  were 
at  all  events  obtained  by  fraud,  and  therefore  void  ;  and  that, 
at  least,  some  of  them  were  null  and  void^  because  the  war- 
rants upon  which^they  were  obtained  had  been  signed  by  the 
magistrate  in  blank* 

The  defendant's  counsel  contended,  that  they  were  credi- 
tors, of  which  their  judgments  and  executions  furnished 
sufficient  evidence ;  that  they  were  fairly  obtained,  but,  if 
they  had  not  been  so-obtained,  the  plaintiff  could  not  impeach 
them  in  this  collateral  manner ;  they  then  insisted,  that  the 
deed  in  trust,  under  which  the  plaintiff  claimed,  was  fraudu- 
lent and  void ;  1st,  because  it  appeared  from  the  testimony 
of  the  subscribing  witness,  that  the  deed  was  executed  with 
an  understanding,  that  it  was  never  to  be  registered.  &d, 
because  it  appeared  fromthe  testimony  of  the  other  witnesses, 
that  it  was  executed  upon  the  condition  of  being  kept  aecret 


in  order  to  enable  Dwight,  the  grantor,  to  escape  and  elude  Jooe  ie44. 
the  payment  of  his  other  creditors.  3d,  because  it  appeared  *'jj^^^ 
from  the  testimony,  that  the  deed  was  executed  for  the  ease  \ 
of  the  debtor,  as  it  was  not  to  be  registered  and  put  in  force,  "^ 
unless  the  other  creditors  should  press  their  debts.  The 
Court  instructed  the  jury,  that  no  persons  could  impeach  the 
deed,  under  which  the  plaintiff  claimed,  but  crediiors  or 
purchasers ;  that  the  judgments  and  executions  produced  by 
the  defendants,  were  sufficient  evidence  of  their  being  credi- 
tors, unless  the  objections  urged  against  them  by  the  plaintiff 
were  sustainable  in  law,  and  in  fact  sustained  by  the  testimony, 
that  as  to  a  portion  of  the  warrants  there  was  no  evilence 
of  their  having  been  signed  in  blank;  and  as  to  the  others, 
though  warrants  signed  in  blank  by  a  magistrate  and  after- 
wards filled  up  without  his  knowledge  by  another  person, 
were  nullities,  yet  the  plaintiff  could  not  take  advantage  of 
it  in  this  collateral  manner ;  that  the  evidence  introduced  in 
this  cause  for  the  purpose  of  impeaching  the  judgments  for 
fraud,  was  material  only  so  far  as  it  tended  to  sliew  that  the 
defendants  had  in  truth  no  debt«  against  Dwight,  and  that  if 
the  jury  believed  Dwight  owed  the  defendants  nothing,  and 
that  the  judgments  were  all  a  sham,  then,  they  could  not  im^ 
peach  the  plaintiff's  deed,  but  if  the  defendants  were  found 
to  be  fair  bona  fide  creditors,  then  it  became  material  to  en- 
quire into  the  validity  of  the  plaintiff's  deed  ;  that  if  the 
jury  should  believe,  from  the  testimony  of  the  subscribing 
witness,  that  the  deed  was  executed  upon  the  condition,  that 
it  was  never  to  be  registered,  it  was  void ;  that  if  they  be- 
lieved, from  the  testimony  of  other  witnesses,  that  it  was  ex- 
ecuted upon  the  condition  of  being  kept  secret,  until  the 
debtor  Dwight  could  escape,  and  thus  elude  the  payment  of 
his  other  debts,  or  for  the  ease  of  the  said  debtor,  upon  the 
understanding  that  it  was  not  to  be  registered  and  put  in 
forcey  unless  the  other  creditors  should  press  their  debts,  it 
was  in  either  case  fraudulent  and  void,  and  the  plaintiff 
could  not  recover.  But,  if  they  believed  the  deed  was  exe 
cuted  solely  with  the  view  to  secure  the  debts  named  the' 


on,  1944  in,  and  for  no  purpose  of  ease  or  favor  to  the  debtor,  it  was 

"T^I       good.    The  jury  returned  a  verdict  for  the  defendants,  and 

T       the  plaintiff  moved  for  a  new  trial,  because  of  the  introduc- 

J^win.    |JQ^  ^f  improper  testimony,  and  for  misdirection  in  the  charge 

to  the  jury. 

On  the  trial,  no  objection  was  made  that  the  notes,  on 
which  the  defendant's  judgments  were  obtained,  were  not 
produced,  but  it  was  taken  after  the  testimony  was  closed, 
in  the  argument  to  the  jury.  The  motion  for  a  new  trial 
was  over-ruled|  and  the  plaintiff  appealed. 

Hoke^  Osborne  and  Boyden  for  the  plaintiff,  as  to  the  dis- 
qualification of  the  witness,  Springs,  cited  Forrester  v  Pe- 
gram,  1  Maule  &  Sel.  9.    3  Stephens'  Nisi  Prius,  1730. 

Caldwell  ^  Alexander,  for  the  defendant,  upon  that  point, 
cited  Bent  v  Baker,  3  Term  Rep.  27.  Barlow  v  Powell^ 
Skinner,  586.  Chess  v  Chess,  17  Sergt.  &  Rawls,  409.  2 
Stark.  Ev.  750,  751.  1  Stark.  Ev.  118, 119.  Peake  on  Ev. 
158. 

RuFFiN,  C.  J.  On  the  questions  affecting  the  validity  of 
the  deed  to  the  plaintid^  the  direciions  to  the  jury  conform 
substantially  and  almost  literally  to  the  opinion  given  by  this 
Court  on  them,  when  the  case  was  here  before.  Hafner  v 
IrtDiUf  1  Ired.  490.  They  are  of  course,  now  approved 
by  us. 

Upon  the  other  points  stated  in  the  case,  our  opinions  also 
concur  with  those  of  his  Honor. 

A  creditor  must  establish  his  debt  by  judgment  before  he 
can  raise  the  question  of  the  validity  of  a  conveyance  made 
by  his  debtor.  As  a  general  creditor  by  contract,  he  has  no 
right  to  the  property,  nor  lien  for  the  immediate  satisfaction 
of  his  debt.  He  must  therefore  proceed  to  judgment  and  ex- 
ecution,  before  he  can  bring  into  controversy,  at  law,  the  lia- 
bility of  the  property  to  pay  the  sum  recovered  by  him.  Of 
necessity,  the  judgment  is  evidence  of  the  recovery,  and 
shews,  that  thereby  the  defendant  became  debtor  to  the  plain- 
j^  jthereiafor  the  sum  recoFered.     K  is  iniei  that  the  judg- 
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ment  is  not  conclusive  on  the  party  claiming  under  the  deed,  Jn»«  i®** 
for  judgments  may  be  fraudulent,  as  \Yell  as  deeds.  It  is  jjafner" 
therefore  open  to  the  grantee  in  the  deed  to  shew,  that  the  ▼. 
recovery  was  by  covin  or  collusion  between  the  plainliflf  and 
defendant  therein,  for  a  pretended  and  not  a  true  debt.  But, 
in  the  first  instance,  the  judgment,  by  itself,  is  competent  and 
sufiBcient,  and  indeed,  indispensable  proof  of  the  debt  recoxr- 
ered.  Even  if  the  objection  were  well  founded,  that  the 
judgments  rendered  on  warrants,  which  were  not  filled  up 
when  signed  by  the  magistrate,  are  invalid,  it  would  not  help 
the  plaintiff  in  this  action.  Five  of  the  judgments  were 
not  subject  to  that  objection ;  and  they  constituted  a  justifi- 
cation for  the  seizure  and  sale  of  the  property,  and  bar  this 
action  of  trover.  But  we  think  it  clear  that  the  objection  is 
untenable.  Although  the  warrants  may  have  been  filled  up 
by  the  constable  after  the  signature  of  the  magistrate,  and 
although  that  may  have  been  improper,  yet  the  judgments, 
regularly  rendered  thereon,  cannot,  if  at  all,  be  collaterally 
impeached,  as  bemg  void,  for  such  defect  in  the  leading  pro- 
cess. If  the  party  could  per  directum^  avail  himself  of  this 
as  an  error,  yet  he  could  not,  and.  much  less  can  third  pei% 
soos  question  the  sufficiency  of  the  judgment  incidentally. 
Not  to  insist,  that  this  is  a  rule  of  reason  and  of  the  com- 
mon  law,  it  is  sufficient,  that  the  Legislature  has  expressly 
enacted  it.  By  the  Rev.  St.  c.  31,  s.  108,  it  is  provided,  that 
every  judgment  by  a  magistrate,  having  jurisdicticm  of  the 
subject,  shall  be  in  force  until  reversed  according  to  law. 

Upon  the  admissibility  of  the  witness,  Leroy  Springs,  the 
opinion  of  his  Honor  is  supported  by  the  well  known  gen- 
eral rnle,  that  a  witnests  cannot,  by  creating  by  his  own  act  a 
subsequent  interest,  without  the  concurrence  of  the  party 
calling  him,  deprive  the  latter  of  his  evidence:  Much  less 
can  he  do  so  by  agreement  with  tlie  opposite  party.  The 
case  of  Forrestei^Y  Pigon^  1  M.  &  S.  9,  would  seem  to  the 
contrary.  But  the  case  is  not  satisfactory;  for  it  does  not 
appear  to  have  been  finally  decided,  but  was  sent  back  to  a 
second  trial,  in  order  to  ascertain  the  facts.     At  all  events,  it 


jQne  1844  is  not  Sufficient  to  OTerturn  the  established  general  rule] 
"  down  in  all  the  best  writers,  and  received  constantly  in 

Courts  of  this  State,  and  sanctioned  by  the  approbation 
this  Court,  in  Rhe:in  v  Jackson^  2  Dev.  187.  To  sustain 
objection,  would  open  a  wide  way  for  tampering  with  i 
nesses,  so  as  to  deprive  parties  of  evidence  material  to  t! 
interest,  and  to  which  they  bad  a  right. 

Per  Curiam,  Judgment  affirmec 


> 

', 


WALTER  L.  OTEY  A  AL.  vt.  HUGH  ROGERS  6c  kU 

When  the  records  of  a  Court  are  made  up,  no  power,  but  that  of  thi 
itself,  can  touch  them,  to  alter  them.  They  are,  in  the  banda  of  th 
a  sacred  deposite,  over  which  he  has  no  more  power  than  any  other 
ual,  except  to  preserve  them. 

One  party  to  a  joint  judgment  against  two,  cannot  .take  up  his  case  to  > 
rior  Court  by  certiorari. 

Where  an  original  process,   issued  egainst  two   persons,  was  served 
one,  and  judgment,  by  mistake  of  the  Sheriff  in  his  return,  or  of  th' 
was  entered  against  both,  the  remedy  for  the  party  injured  is  to 
the  Court,  in  which  the  judgment  wa^  rendered,  and  have  the  pro< 
rectified. 

The  cases  of  Gidnty.  v  HaUey,  %  HawkF,  552.    Bicks  v  GilKam^  4  \ 
and  Dunn  v  Jones,  4  Dov.  dc  Bat  154,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Wake 
ty,  at  Fftli  Term  1843,  his  Honor  Judge  Pearson 
ing. 

This  was  an  application  to  the  Superior  Court  o 
County,  on  the  part  of  Nathaniel  T.  Green,  one  of 
fendants  in  the  case,  for  a  certiorari  to  bring  up  th 
of  a  suit  against  him  and  Hugh  Rogers,  in  which 
ment  had  been  rendered  against  them  in  the  Count 
of  Wake.     The  certiorari  having  been  granted 


hearing  of  affidavits,  &c. 
ed,  that  the  case  be  transl 
jildgmetit  the  plaintiff  aj 
facts  are  fully  set  forll: 
Court. 

O.  W>  Haywooi  for  i 
Badger  for  N.  T.  Gre 

Nash,  J.  The  case,  t 
ed,  originated  in  the  Cot 
returnable  to  the  Com 
against  Hugh  Rogers  aui 
Sheriff  of  Wake  "execu 
never  had  been  served  O] 
inhabitant  of  Warren  co 
though  the  defendant  Gr 
personally  or  by  counsel 
sel  of  the  plaintiff  knew 
ed  on  Green,  and  a  mol 
and  entered  of  record,  f 
This  amendment  was  ne 
by  the  County  Court  on 
very  unaccountably,  in  c 
docket,  neglected  to  carr 
cording  to  the  record  of 
by  the  Clerk,  the  case  wj 
fendioitSy  a  joint  verdict 
judgment  by  the  Court 
Clerk  himself,  that,  alt 
against  both  defendants, 
ment  rendered  against  be 
made  up  against  Rogers  j 
ed  by  the  name  of  Gre( 
from  his  office  was  again 
out  consulting  the  Cour 
them^  when  that  writ  w{ 
defendant  Green  upon  hi 


June,  1844  agaiost  both  defendants.  Three  other  witnesses  testify  that 
Qj  the  case  was  put  to  the  jury  by  the  Clerk  against  Rogers 
▼  alone*  One  of  these  witnesses  was  the  counsel  of  Rogers — an- 
°*^^"  other,  a  gentleman, who  had  been  spoken  to  to  appear  for  Green , 
but  for  whom  he  had  entered  no  appearance,  and  the  other 
was  the  Sheriff  of  the  county.  The  acting  Clerk  has  given 
a  transcript  of  the  record,  as  it  was  originally  made,  from 
which  it  appears,  so  far  as  it  speiaks,  that  the  verdict  and 
judgment  were  against  Rogers  alone.  And  it  further  ap- 
pears, that  the  record  so  made  up  was  by  the  proper  officer 
read  over  to  the  Court  the  next  morning  and  duly  approved. 
When  the  records  of  a  Court  are  made  up,  no  power,  but 
that  of  the  Court  itself,  can  touch  them  to  alter  them.  They 
are  in  the  hands  of  the  Clerk  a  sacred  deposite,  over  which 
he  has  no  more  power  than  any  other  individual,  except  to 
preserve  them.  It  is  manifest,  if  the  Clerk  is  at  liberty  to 
alter  them,  in  any  particular,  of  his  own  accord,  that  they 
at  once  cease  to  imply  that  absolute  verity,  so  necessary  to 
all  persons  whatever.  No  man's  property  would  be  safe,  if 
records  could  be  so  altered.  4  Bl.  c.  128.  The  Clerk,  then, 
had  no  right  to  alter,  as  he  did,  however  pure  his  motives 
may  have  been,  (and  we  feel  no  disposition  to  say  they  were 
otherwise,)  the  records  of  the  Court.  He  has  however  cer- 
tified to  us,  the  copy  of  the  record  of  the  suit,  to  which  is  ap- 
pended his  seal  of  office ;  we  have  no  power,  in  this  pro- 
ceeding, to  look  behind  that  seal,  and  from  that  record  it  ap- 
pears, that  the  judgment  is  against  both  defendants,  and  only 
one  of  them  has  applied  for  and  obtained  the  certiorari^  un- 
der which  the  case  is  brought  here.  The  original  process 
was  never  served  on  the  defendant  Green,  and  there  was  no 
appearance  for  him,  either  in  person  or  by  attorney.  It 
WDuld  violate  otie  of  the  first  principles  of  justice,  secured 
to  us  by  the  lOih  section  of  our  Bill  of  Rights,  that  any 
man  should  be  condemned,  in  his  person  or  property,  with- 
out a  hearing  or  an  opportunity  to  be  heard.  Th^  defendant 
Green  might  have  obtained  redress  by  a  motion  to  the  County 
Court  of  Wake.    We  have  no  doubt,  upon  a  proper  applica- 


tion  to  that  Court,  they  wo 
proper  situation,  by  causing 
without  their  authority,  tc 
chosen  that  course,  but  he  h 
rari  as  used  and  practised 
obtaining  a  new  trial. 

In  Gidney  v  Halsey,  2  I 
pointing  out  the  diflerence  b 
England  and  in  this  State,  o 
up  with  the  exigences  of  tl 
suit  the  conveniences  of  its  t 
here  is  to  supply  the  place  c 
has  been  deprived  of  the  ri{ 
when  allowed,  and  by  the  ord  i 
has  been  transferred  to  the  trit 
same — the  trial  is  de  novo. 
bring  all  the  parties  before   i 
cannot  be  had  in  the  Superio  , 
Court.      By  many  adjudicati  i 
is  now  firmly  established,  tho 
cannot  appeal,  for  the  reason,  I 
cause  would  remain  in  the  (  i 
was  in  the  Superior  Court. 
Dunn  V  Jones,  4  Dev.  &  I  i 
same  thing  may  be  done  in< 
directly.      If  one  party  in  a  j 
so  neither  can  one  party  to  i 
take  up  a  part  of  the  case  to  I 
novo.     In  this  <^ase,  the  del ! 
cant  for  the  certiorari,  and  ii 
cording  to  his  prayer.      The 
still  in  the  County  Court,  alt!  i 
a  party  defendant  in  this  and  i 
When  the  cause  came  on  befo  i 
upon  the  affidavits,  on  motion 
by  order  of  the  presiding  Ji: 
docket 
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June,  1844  We  think  this  order  was  erroneous,  and  that  tlie  certia- 
rari  ought  to  have  been  dismissed  as  having  improvidently 
issued. 

Per  Curiam,  Judgment  reversed. 


CHARLES  DEW£Y,GA8H(ER,&c.  vs,  CANNON  BOWERS  &  AL. 

A.  gave  his  promiBsory  note  to  the  Bank  of  the  State,  to  which  B.  &  C « 
were  sureties.  When  the  note  became  due,  A.  offered  to  discharge  it  by  a 
draft  on  Ne^  Yorl^,  which  the  Bank  declined;  bat  offered  to  send  on  the 
draft  for  ooUectioo,  and,  if  it  was  paid  at  maturity,  to  apply  the  proceeds  to 
the  discharge  of  the  note.  Afterwards,  the  Cashier  of  the  Bank,  by  mia- 
take,  suppoeing  the  draft  to  be  paid,  cancelled  the  note  and  delivered  it  up 
to  A.  the  principal.  It  was  soon  after  ascertained  that  the  draft  had 
been  protested,  and  in  fact  it  never  has  been  paid :  ffeld^  that  under  tbe^ 
drcnmsiances,  the  Bank  was' entitled  to  recover,  from  both  the  principal  and 
the  anreties,  the  amount  of  the  note  so  cancelled  and  delivend  up. 

Appeal  from  the  Superior  Court  of  Law  of  Wake  county, 
at  the  Special  Term  in  June  1843,  his  Honor  Judge  Batt  lb 
presiding. 

This  was  an  action  of  assumpsit,  in  which  the  jury  foand 
a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 
upon  the  following  case : 

In  the  month  of  August,  1836,  the  defendant,  Cannon 
Bowersy  offered  at  the  Bank  of  the  State  in  Raleigh,  a  prom- 
issory note  for  discount,  payable  to  Charles  Dewey,  the 
Cashier  of  the  Bank,  which  is  in  the  following  words, 
to-wit: 
^^$6000.  Gra  nge  County,  Aug.  17th,  1836. 

Six  months  after  date,  we,  Cannon  Bowers  principal,  and 
Charles  McCauley  and  Reuben  C.  Poe,  sureties,  promise  to 
pay  Charles  Dewey,  (Cash'r.)  or  order,  six  thousand  dollars, 


negotiable  and  payable 
Carolina,  at  Raleigh,  for 


This  note  was  made  ii 
count  at  the  Bank  for  th<: 
discount  by  him  for  his 
therein,  and  the  same  b(: 
Cauley  and  Reuben  C.  Pi 
was  discounted  by  the  Ri 
discount  and  retaining  iii 
the  note  had  to  run,  the 
credit  of  and  paid  to  Bo\ii 
ers  applied  at  the  Bank 
purpose,  in  part,  a  bill  oi 
uary  30th,  1837,  drawn  ; 
G.  R.  Wilson  and  Co.  of 
sixtydays  after  sight,  an : 
the  residue  of  the  note, 
draft  in  payment,  on  the  j 
cept  Bowers,  were  unki 
and  send  it  to  New  York  i 
when  it  fell  due,  to  be  i 
note.    Bowers  assented   i 
lected,  and  applied  accor  I 
of  what  was  due  on  the 
draft.    The  draft  was  in  i 
was  there  accepted,  but '  i 
ment  was  refused  and  tb  ! 
the  bank,  in  entering  the  i 
mistake  stated  it  as  fallij  | 
it  did.    Of  this  mistake   i 
edge.      On  the  eighth  o 
entry,  the  draft  appeared 
plied  at  the  bank  to  kno^ 
obtain  a  surrender  of  his  : 
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June,  I844ferriiig  to  the  said  entry,  and  it  appearing  that  eight  dajrs 
j^^^  had  passed  since  the  draft  had  become  due  and  payable,  and 
V  no  notice  of  its  dishonor  having  been  received,  supposing 
^^•"'  therefore  that  the  draft  had  been  paid,  delivered  up;the  note 
to  Bowers,  having  £rst  cancelled  it  in  the  mode  used  in  the 
bank  by  cutting  it  through  with  an  iron  instrument,  and, 
upon  the  supposition  of  the  draft  being  paid,  intending  there- 
by to  cancel  it,  Bowers  having  then  no  information  of  the 
mistaken  entry  as  to  the  time  of  the  draft  falling  due,  and 
not  intending  in  any  way  to  deceive  the  plaintiiSf  or  the 
bank.  A  few  days  after  this,  notice  of  the  dishonor  of  the 
draft  was  received^  and  tliereupon  the  bank  communicated 
to  the  parties  the  fact,  and  the  mistake  made  by  the  officer, 
tendered  the  draft,  and  required  payment  of  what  remained 
due  or  a  new  note  to  be  given  therefor,  which  being  refused, 
this  action  was  brought  by  tlie  plaintiff,  the  Cashier  of  the 
Bank,  and  to  the  use  of  the  Bank,  in  which  he  declared  in 
several  counts  on  the  note,  and  for  money  lent,  &c.  It  is 
contended  by  the  plaintiflf,  that,  the  note  never  having  been 
in  fact  paid,  but  having  been  surrendered  and  cancelled  upon 
a  mistaken  supposition  of  payment,  he  has  a  right  to  recover 
thereupon  against  all  the  defendants.  It  is  contended  for  the 
defendants;  1st,  That  the  plaintiff  never  had  any  right  to 
recover  npon  the  said  note — that,  though  in  a  note  discount- 
ed by  the  bank,  interest  for  a  loan  may  be  taken  or  retained 
in  advance,  yet  the  plaintiff  has  no  such  right,  and,  that, 
under  tlie  circumstances,  this  note  was  usurious  and  in  law 
void.  2dly.  That^  upon  the  facts  herein  before  stated,  the 
•note  had  been  paid  or  discharged  as  against  all  the  parties. 
3dly.  That,  if  not  so  as  to  Bowers  the  principal,  yet  as  to 
the  sureties  it  had  been  dischargad.  4thly.  That  this  plain* 
lis  cannot  recover,  upon  the  counts  for  money  lent,  against 
any  of  the  defendants,  imder  the  circumstances  herein  before 
stated.  Sthly.  That,  if  not  so  as  to  Bowers,  the  principal, 
yet  as  to  the  sureties  no  recovery  can  be  had  upon  these 
counts.  6thly.  That,  if  the  defendant  Bowers  is  liable  to 
4this  action  of  the  plaintiff  upon  all  jor  any  of  the  counts  in 


\jr   iNL   i 

his  declaration,  had  he  I  : 
being  entitled  to  recovc 
t}iere  cannot  be  a  judgn  i 
Should  the  Court  be  of  | 
to  recover  against  the 
all  or  any  of  the  counts  i 
ment  to  be  entered  for  : 
ion — otherwise  a  judga 

His  Honor  pro  forti  i 
against  all  the  defendant  , 
ants  appealed  to  the  Suf  i 

Badger  ^  Iredell  for 
WH.  Haywood  for  t 

Daniel,  J.  Theme  i 
of  the  note  given  by  the  i 
payment  or  satisfaction  i 
itself  aflFected  the  validit 
ered  up  to  the  maker  by  i 
by  deceit,  it  still  would  I  ; 
right  of  the  plaintiff  woi  I 
then  to  be  regarded  as  n  ! 
lure  of  the  transaction, 
The  proceeds  of  the  bill  : 
"  if  paid  when  it  fell  di 
applied  towards  the  payn  ' 
agent  of  Bowers,  the  hi 
sent  the  bill  on  to  New  '  i 
the  drawers — ^but  when  i 
tested  for  non-payment.  ' 
been  paid,  the  defendants 
of  the  agreement,  has  ne^ ' 
ered  up  the  note  to^the  de  I 
of  both  himself  and  Bowi 
on  the  New  York  bill  an«; 
been  paid  to  the  agent  ol 


642  IN  THE  SUPREME  COURT 

Jane,  1944  plaintiff  did  not  deliver  tip  the  note  to  Bowers,  because  it 
~  ~  was  paid,  for  that  was  not  in  fact  done,*  but  under  a  false  im- 
▼  pression  by  him,  that  it  was  paid.  Would  it  not  outrage  ev- 
Bowcra,  ^^  thing  like  justice  to  permit  the  defendants  to  go  quit  of 
this  note,  on  the  plea  of  payment?  Suppose  that  Bowers 
had  given,  in  payment,  the  amoimt  in  forged  bank  bills  and 
both  parties  then  believed  them  good  bills,  and  the  plaintiff 
had  then  told  Bowers  that  he  was  paid,  and  had  delivered 
up  to  him  his  note — ^there  is  no  doubt,  but  that  the  plaintiff 
mighty  notwithstanding,  recover  on  the  original  note,  on  giv- 
ing notice  to  the  defendants^  to  produce  the  original  note  at 
the  trial.  The  recovery  on  parol  evidence  would  be  on  the 
ground  of  mistake  in  delivering  up  the  written  note*  When 
we  ask  ourselves  the  question,  whether  the  plaintiff  and 
Bowers  did  not  each  believe  that  Bowers,  the  bolder  of  the 
New  York  bill,  had  realized  the  money  di;e  on  it,  and  had 
paid  it  into  the  hands  of  the  plaintiff's  agent  in  New  York? 
We  must  answer,  that  they  did  so  believe,  and  that  the  note 
in  bank  was  then  pundled  and  delivered  up  on  that  mista- 
ken belief.  For  us  to  say  after  that,  that  the  note  was  paid 
or  discharged  in  law,  would,  it  seem^s  ta  us,  be  monstrous. 
But  we  are  not  without  authority  to  ,siq)port  our  opinion. 
Olcqt  V  Rathbone,  5  Wendell,  490,  was  a  case,  where  the 
cashier  of  a  bank,  on  a  note  holden  by  the  bank  falling  due, 
accepted  a  check  on  a  third  person  for  part  of  the  amount, 
and  a  new  note  for  the  balance,  and  delivered  up  the  old  note. 
It  was  held,  on  the  check  being  dishonored,  that  an  action 
might  be  maintained  on  the  original  note,  against  the  maker, 
to  recover  the  amount  of  the  check — and  that  the  bare  fact 
of  delivering  up  the  old  note,  was  not  sufficient  evidence 
that  the  check  and  new  note  were  received  in  payment. 
S'ecowdZy,  the  money  appears  to  have  been  loaned  by  the 
bank ;  the  taking  out  of  the  interest,  therefore,  when  the 
loan  was  made,  was  not  usury.  It  seems  to  us,  that  the  law 
is  in  favor  of  the  plaintiff,  and  that  the  judgment  must  be  af- 
firmed. 

Per  Curiam,  Judgment  affirmed- 


EX  PARTE  1 

A  prisoner,  who  huB  been  convict 
prison  ment  in  the  jail,  mm  onljr 
bounds  or  rules,  under  the  Ad 
an  express  order  or  rule  of  the 

Badger  ^  Iredell  appli 
beas  Corpus  in  behalf  of 
fined  in  the  jail  of  Anson 
/acts  which  are  set  forth  iti 
OR  in  answer  to  the  applici 

RuFPiN,  C.  J,  At  the 
Court,  William  Bradley  \i 
battery,  and  was  sentence 
"  to  be  imprisoned  in  the 
twelve  months,  and  iherea 
should  be  paid."  He  w« 
the  sheriff  of  the.  county, 
oner  ever  since,  but  has  i 
a  bond  with  sureties  to  ke< 
(which  have  been  laid  off  t 
six  acres,)  and  demanded  c 
prison.  This  was  refused 
that  he  was  required  by  the 
in  the  public  jail. 

Upon  an  aflxdavit  and  | 
facts,  he  has  applied  for  a  i 
brought  up  and  an  order  m 
ing  to  his  application  to  the 
docs  not  desire  that  he  sho 
trouble  of  the  writ,  unless  i 
entitled  to  ihc  liberty  of  the 

As  I  had  an  opporlunilj 
the  subject,  l*have  availed  i 


Ex  parte 
Bradley* 


Jane,  1844  unanimous  opinion,  that  the  sheriff  is  bound  to  keep  t 
'  plicant  a  close  prisoner.  The  application  is  founded  • 
act  of  1741,  Rev.  St.  c.  90,  s.  11.  It  enacts,  that  «  f 
preservation  of  the  health  of  such  persons  as  shall  b: 
mitted  to  the  county  prisons,  the  court  shall  have  pc 
mark  out  such  a  parcel  of  land,  as  they  shall  think  : 
exceeding  six  acres  adjoining  the  prison,  for  the  rules* 
of ;  and  every  prisoner  not  committed  for  treason  or  I 
shall  have  liberty  to  walk  therein,  out  of  prison,  for  ; 
servation  of  his  or  her  health." 

If  there  were  no  other  objection  to  this  applicptioi 
novelty,  that  would  be  sufficient.  It  is  the  first  i 
been  made,  as  far  as  we  have  heard,  since  the  ac  ; 
which  is  now  more  than  one  hundred  years.  If  t  \ 
an  absolute  right  of  all  persons  committed  under 
for  misdemeanors,  there  can  be  no  doubt,  that  it  w<  • 
been  long  before  claimed  and  constantly  exercised. 

But  we  think  the  construction  of  the  act  is  plain      i 
it.     It  seems  to  have  been  made  in   reference   to       i 
usage  and  regulation  respecting  prisons  in  the  mol 
try.     There,  by  «  Rules"  of  the  several  courts,  d 
prisoners  for  misdemeanors  have  the  liberty  of  \ 
the  prison  yards,  or  within  such  other  limits  as 
prescribe  for  their  respective  prisoners,  at  such  hoi       i 
such  days  as  "the  rules"  may  designate.     Those         i 
came  in  time  to  be  called  the  "rules  of  the  priso        i 
they  were  laid  off  and  the  prisoners  had  liberty 
therein  by  rule  of  court  for  that  prison.    In  the         i 
ncr,  and  for  the  same  purpose,  the  grounds  are  tc         ! 
adjoining  our  prisons.     The  courts  "  shall  have 
that  is  to  say,  the/  may  lay  off  ground,  little  oi 
not  to  exceed  six  acres,  adjoining  the  prison  i 

thereof.    These  last  words,  "for  the  rules th  ' 

that  with  each  court  it  was  left  to  make  such  i 

ing  prisoners  committed  by  it,  as  to  the  extent,  p  i 

rations  of  enlargement  out  of  close  prison  fo 
health,  as  the  situation  of  the  prison,  the  sense  i 


the  danger  of  escape  or  i 
the  enormity  or  mildness  i 
the  Court,  restraining  th 
than  six  acres  in  space  to  i 
the  hberty  to  traitors  and 
such.      Hence  also,   the  i 
have  liberty  "  to  tcalk  th 
health,"  which  shews,  that 
low  the  prisoners  merely 
ticular  hours,  and  require 
the  prison.    Such  at  first,  \ 
in  laying  out  the  bounds,  tl 
days  practically  exempt  per 
debt,  from  any  imprisonra 
them  to  walk,  not  for  partic 
day  and  night  within  the  ru 
eat  or  sleep  in  the  prison,  t 
out  of  the  walls,  provided  t 
But  with  regard  to  perso 
crimes,  no  rules  have  ever 
known  of  none  ;  and  the  a 
is  any  such  rule  for  Anson  S 
it  might  not  be  proper,  in  sc 
ersthe  liberty  of exerciseand   i 
a  moderate  period.  But  that   i 
order  in  regard  to  its  own  p   i 
itself  and  its  duration  is  w    I 
so  must  the  degree  of  its 
of  mitigating  it  within  tl 
The  reason  why  no  Rcgu    . 
the  Court,  doubtless,  has  I    i 
habit  of  sentencing  convic 
cases  in  which  the  Courts 
rection  and  example,  ther     ! 
during  the  whole  period.      I 
upon  the  subject  in  any  C     i 
of  that  Court,  whether  cj     i 


Jane,  1844  be  allowed  the  indulgence,  and  the  sentence  on  this  person 
j2^^^    is,  "  that  he  shall  be  imprisoned  in  the  public  jail  of  Anson 
Bndley.    for  twelve  months."     Of  course,  this  prisoner  cannot  de- 
mand an  enlargement  out  of  prison,  as  a  matter  of  right. 

As  I  should  be  under  the  necessity  of  remanding  the  pris- 
oner, if  brought  up  on  habeas  corpus,  I  decline  issuing  the 
writ  at  all,  according  to  the  suggestion  of  his  counsel 


The  Honorable  FREDERIC  NASH,  of  Hillsborough, 
one  of  the  Judges  of  the  Superior  Courts  of  Law  and  Equi- 
ty, was  appointrd  by  the  Governor  and  Council,  on  the  lllh 
of  May,  1844,  a  Judge  of  the  Supreme  Couri,  to  supply 
the  vacancy  occasioned  by  the  death  of  the  Honorable 
Judge  GASTON.  Judge  NASH  took  his  seat  on  the  Su- 
preme Court  Bench,  at  the  conunencement  of  this  Term. 


The  Honorable  DAVID  F.  CALDWELL,  of  Salisbury, 
was  appointed  by  the  Governor  and  Council,  on  the  10th  of 
July,  1844,  one  of  the  Judges  of  the  Superior  Courts  of 
Law  and  Equity,  to  supply  the  vacancy  occasioned  by  the 
appointment  of  Judge  NASH  to  the  Supreme  Court  Bench. 


INDEX. 


abatement- 
See  Ex'OR»  &  Adm'orb. 

AGENT. 

1.  In  general  a  mere  agent,  who 
makes  a  contract  in  behalf  of 
another,  cannot  maintain  an  ac 
tion  thereon  in  his  own  name, 
either  at  law  or  in  equity. — 
Whiieheadv  Potter,    .         267 

2.  But  where  the  agent,  who  makes 
a  contract,  has  a  beneficial  in 
terest  in  its  performance  for  com 
missions,  &c.  as  in  the  case  of  a 
factor,  a  broker,  or  auctioneer, 
or  a  captain  of  a  ship  for  freight,! 
he  may  sustain  an  action  in  his 
own  name,  although  the  princi- 
pal or  owner  might  sue  in  his 
own  name,    iiid,  267 

3.  The  consent  of  the  principal  or 
owner  is  not  necessary  to  enable 
the  agent,  in  those  cases,  to  sue 
in  his  own  name :  it  is  implied 
from  the  nature  of  the  agency 
Ihidj  267 


APPEALS. 


removes  the  canse  to  an  adjoin* 
ing  county  and  suffers  it  to  rS" 
main  there  for  three  years,  before 
he  moves  to  dismiss  the  appeal 
for  want  of  an  appeal  bond. 
Held  that  the  motion  comes  too 
late,  and  that  the  appellee  must 
be  intended  to  have  waived  his 
right  to  a  bond.  Wallace  v  Cor^ 
hitt,  45 

2.  In  the  case  of  an  appeal  from 
the  county  to  the  Superior  C!ourf, 
where  the  canse  has  i)een.  con- 
tinued for  two  years  in  the  Sa« 
perior  Court  and  witnesses  sum- 
moned on  both  sides,  it  is  too 
late  for  the  appellee  to  move  to 
dismiss  the  appeal  for  the  want 
of  an  appeal  bond.  He  will  be 
considered  a^  having  waived  bis 
right  to  a  bond,  •trringtan  r 
StnUh,  69 


1«  Where  an  appeal  is  filed  in  (he 
Superior  Court,  and  the  appdtee 

4S 


ASSUMPSIT* 

When  a  demand  is  made  fi)r  pay- 
ment of  an  agent,  who  has  col- 
lected money,  and  he  fails  to 
pay,  that  failure  is  in  law  a  lefii- 
sal  to  pay,  so  as  to  entitle  the 
principal  to  his  action  against 
the  agent.    Hay 9  y  Smithy  264 


660 


INDEX. 


ATTACHMENT.  , 

When  money  has  been  received  by| 
a  trustee  under  a  deed  of  trust  3. 
for  the  purpose  of  being  divided 
among  several  persons,  and  yet 
remains  in  his  hands  for  the  pur 
pose  of  distribution  pro  rata, 
there  not  being  enough  to  satis 
fy  all  the  purposes  of  the  trust, 
the  distributive  share,  to  which 
.Ojcve  of  the  persons  will  be  so  en 
titled,  is  not  the  subject  of  at 
tachment  at  the  suit  of  a  credi- 1 
tor,  ui^der  our  attachment  laws. 
Cffidd  V  Collins^  486 


BAIL. 

1,  A  plaintiiT,  having  recovered  a 
•jtidgment  against  the  principal, 
issued  a  sd,fa,  against  his  hail. 
Gn  the  return  of  the  sci.fa.  the 
^ail  pleaded  that  no  ea.  sa^  had 
issued  against  the  principal  and 
the  isfsue  was  found  ip  his  fa- 
vor* The  plaintiff  then,  af^er 
the  e:^piratipn  of  some  years 
jhrom  tbp  repditiop  of  tbejudg- 
ipent  agtiinst  the  principal, issued 
another  scufa.  against  the  bail; 
to  which  th^  latter  pleaded  the 
statute  limiting  the  time  within 
which  a  set.  fa.  shall  issue  a 
gainst  bail.  Held  that  the  time,  4. 
during  which  the  former  pro- 
ceedings against  the  bail  were 
pepdiog,  should  oat  be  deducted 
from  the  computation  of  the 
time,  within  which  xUesctfa. 
was  to  be  sped  out.  Beviney  v 
WeUSj  30 

2.  An  oral  requisition,  by  a  ptain- 
tiflf  in  a  warrant,  to  an  officer  to 
take  bail;  is  sufficient  to  justi- 


fy the  latter  in  making  an  arrest 
and  insisting  on  baiU  Siate  v 
Kirby^  90 

.  But  an  officer  by  virtue  of  his 
office  is  not  an  agent  of  the  plain- 
tifTTor  exactin&f  bail  ;  and  it  may 
be  doubted  whett'.er  he  can  te- 
come  an  agent  for  that  purpose. 
Ibidj  90 


BASTARDY. 

In  proceedings  to  charge  the  re« 
puted  father  of  a  bastanl  c!)ild, 
the  examination  of  the  mother 
before  the  justices  of  the  peace 
must  appear,  on  the  face  of  the 
proct  ediflgs,  to  have  been  taken 
within  three  years  from  the  birth 
of  the  child — otherwise  they  will 
be  quashed.     Stale  v  Ledbeiier^ 

\iA2 
If  the  .County  Court,  on  motion, 
refuse  to  quash  the  proceediugs, 
the  party  may  either  appeal,  or 
obtain  a  certiw^ri  from  the  Su- 
perior Court.  Ibid,  342 
Where  the  deiect,  for  which  it  is 
moved  to  quash  the  proeeedings, 
may,  consistently  with  the  truth, 
be  supplied  at  the  instance  of 
the  State,  it  is  competent  to  al- 
low the  necessary  amtodmeat. 
Ibid,  243 
In  the  ease  of  a  proceeding  a- 
gainst  the  putative  father  of  a 
bastard  child,  an  examination  of 
the  mother,  which  does  net  ap- 
pear to  have  been  taken  on  oath 
is  radically  defective,  and  the 
proceedings  should  be  quashed. 
State  V  Ledbetter,  245 
The  examination  of  a  woman 
before  justices  of  the  peace^ 
charging  a  man  with  being  the 


fhtfidr  oj^  her  bastard  c 
iM>f  be  signed  by  her. 
TTiompsatif 
'.  When  such  examine 
not  signed  by  the  two  jn 
the  warrant  issued  by  t 
on  the  same  paper  and  < 
with  it,  held  that  this  u 
ficient  authentication  o 
nmination,  though  it  w< 
been  more  proper  if  t! 
nation  had  been  si^ne 
woman  and  attested  by 
ces.     I6tif, 


BILLS  OP  EXCHANG 
PROMISSORY  NO' 

1.  A  blank  indorsement 
payee  of  a  bill  or  note 
thority  to  a  bona  fide 
fill  it  at  any  time,  as  ai 
ment  to  himself  or  a 
person  or  to  bearer,  a 
filled  up,  is  now  cons 
making  the  bill  payable 
nubbard  v  Williamsm 

2.  Bat  where  there  is  a 
second  endorser  in  bl 
holder  of  the  bill  cann<: 
an  action  against  then 
without  filling  up  th<! 
ment  of  the  first  endoK 
to  shew  an  authority  i 
cond  endorser  to  give  i 
the  plaintitr  as  holder, 
dorsement  may  be  fille<: 
matter  of  course,  on  H 
but,  if  not  done,  thct 
must  be  non-suited.    11 

3.  A.  gare  his  promissor; 
the  Bank  of  the  State, 
B.  &  C.  were  sureties 
the  note  became  due,  i 
to  disehftrge  it  by  ad.ral 


S6S 


nrDXz. 


by  erediu  below  that  amonnt. 
JIfc  Williams  y  Cosby^         110 


BUNCOMBE  TURNPIKE 
COMPANY. 

L  The  Bpacombe  Tarapike  Com 
pany  are  bound  by  their  charter 
to  keep  their  road  in  good  repair, 
and  are  indictable  if  the  road  is 
saffered  to  become  ruinous. — 
State  V  Paiten,  16 

2.  The  President  and  Directors  of 
the  company  are  bound  to  exert 
all  their  powers  and  apply  all 
their  means,  as  such  officers,  to 
the  keeping  of  the  road  in  order; 
and,  for  a  default  in  the  perform 
ance  of  this  public  duty,  are  lia- 
ble to  indictment.    Ibid^        16 

CERTIORARI. 

1.  Where  a  judgment  was  render 
ed  against  a  party  in  the  Superi 
or  Court  of  a  county  which  is 
distant  from  that  in  which  he  re 
Bides  and  in  which  he  has  few 
acquaintances,  where  he  had 
been  induced  to  believe  the  ver 
diet  of  the  jury  would  be  in  his 
favor,  when  the  court  did  not  de- 
cide, on  his  motion  for  a  new  tri- 
al until  the  last  day  of  the  term, 
when  he  bad  prayed  an  appeal 
to  the  Supreme  Court  and  it  was 
granted  but  be  was  unable  after 
all  his  exertion  to  obtain  sureties 
£>r  the  appeal  in  the  eounty 
where  the  suit  was  tried,  and  he 
moreover  set  forth  in  his  affida- 
vit that  he  bad  merits  on  his 
^ide ;  the  court  s:ranted  a  certio- 
raru     Tripe  vYarborough,   11 

2.  Where  an  appeal  from  a  Supe- 


rior to  the  Supreme  Court  has 
not  been  filed  in  proper  time,  a 
certiorari  wilt  not  be  granted, 
unless  it  be  applied  for  at  the 
term  when  the  appeal  should 
have  been  filed.  Staples  v  JHoor- 
ir^,  215 

.  An  allegation  that  a  party  bad  a 
good  detence  at  law,  which  he 
lost  without  his  fault  but  by  the 
fault  of  the  other  party,  will  not 
entitle  him  to  a  certiorari*  If 
the  other  party  insists  on  an  un- 
conscientious advantage  at  law, 
the  proper  remedy  is  to  be  sought 
in  a  Court  of  Equity.  Ifatt^  v 
McBoyle,  331 

4.  One  party  to  a  joint  judgment 
against  two,  cannot  take  up  his 
case  to  a  Superior  Court  by  cer- 
tiorari.     Otey  v  Rogers^    534 

CHILDREN  BORN  AFTER 

THE  MAKING  OP  THEIR 

FATHER'S  WILL. 

1.  A  provision  by  a  parent  for  a 
child  in  any  manner  or  at  any 
time — except  in  the  case  of  par- 
tial intestacy — excludes  such 
child  from  the  benefit  of  the  Act 
of  1808,  Rev.  Stat  c.  122,  s.  16, 
providine:  for  children  born  after 
the  making  of  their  lather's  will; 
yet,  to  have  that  effect,  the  estate 
derived  by  such  child  must  be 
ex  provisione  parentis^  and  not 
from  any  other  source.  Meares 
V  Meares,  192 

2.  A  provision  however  inadequate, 
will  exclude  a  child  from  the 
benefit  of  this  act.    Ihid^      192 

CONSPIRACY. 

1.  To  charge  persons  with  a  con* 


IHOSX* 


533 


spiracy  to  cbeftt  and  defratid  a 
third  person,  there  must  be  a  col- 
lusion and  participation  in  the 
scheme  or  its  execution*  Mere 
silent  observation  and  acquies- 
cence are  not  sufficient.  Bran- 
nock  V  Bovlditty  61 

2.  Unless  the  persons  charged  by 
some  deed  or  word  became  par- 
ties to  the  plot  to  cheat,  they 
could  neither  have  influenced 
the  acts  of  the  person  defrauded 
nor  contributed  to  his  lf»sses;  and 
therefore  they  are  not  liable  to 
his  action.    /Aid,  61 

3.  One  may  be  bound  to  spenk  the 
truth  concerningf  any  matter  or 
thin2:i  with  which  he  or  his 
rights  are  connected,  and  not 
suffer  another  to  deal  respecting 
them  under  a  delusion.  But  in 
respect  to  matters,  with  which 
he  is  in  no  wise  concerned  or 
connected,  he  is  not  charged 
with  the  legal  duty  of  preventiuc 
mischief  to  others  by  communi- 
cating what  he  knows,  but  he 
may  be  silent.     Ibid^  6 1 

4.  In  an  action  on  the  case  in  the 
nature  of  a  conspiracy  charj^ine 
that  the  defendants  combined  to 
injure  the  plaintiff's  credit,  it  is 
necessary  for  the  plaintiff  to  aver 
in  his  declaration  the  means  by 
which  such  injury  was  intended 
to  be  effected.  Seizar  v  Wil- 
son 501 

6.  It  is  no  ground  to  support  such 
an  action,  that  the  defendants, 
having  an  execution  levied  on 
the  plaintiff's  property,  required 
that  the  sale  should  be  lor  specie. 
Ibid,  601 

6.  Nor  can  such  an  action  be  main 
tained  upon  the  ground  that  the 
defendants  had  by  fraud  obtained 


from  the  plaintiff  the  aasignment 
of  a  judgment,  and  the  transfer 
of  a  bond  not  endoised,  for  in  a 
court  of  law  the  property  in  these 
still  remained  in  the  plaintiff. — 
Ibid,  601 

7.  Nor  can  it  be  maintained  on  the 
ground  that  the  defendants  had 
fraudulently  procured  a  convey- 
ance of  d  slave  from  the  plaintiff; 
for  if  the  fraud  or  imposition 
was  of  such  a  nature  as  rendered 
the  conveyance  void  at  law,  then 
the  plaintiff  has  not  lost  his  pro- 
pe.ly;  if  the  conveyance  was 
good  at  law,  then  the  plaintiff's 
only  redress  is  in  equity. — 
Ibid,  601 

8.  A  vendor  is  liable  in  an  action 
of  deceit  for  false  representations 
as  to  the  titld  or  qualities  of  a 
chattel  sold  by  him :  but  no  ac« 
tiou  for  a  cheat  has  ever  been 
maintained  by  ir seller  against  a 
purchaser  for  the  misrepresenta- 
tions of  the  latter'  upon  those 
points.    IbiA^  60L 


CONSTABLES. 

1.  The  Ck)unty  Conrt  is  the  proper 
judge  of  the  return  of  the  elec- 
tion of  a  constpble,  and  its  adju- 
dication thereon,  while  it  remains 
in  force,  cannot  be  questioned. 
Stait  V  Washburn,  19 

2.  Ill  such  a  case  parol  evidence 
cannot  be  reeeived  to  shew  that 
in /act  no  election  took  place. 
Ibii,  19 

3.  Where  a  suit  is  brought  on  a 
constable'^  bond,  and  it  appears 
the  constable  was  appointed  by 
the  County  Court,  it  is  incum- 
bent on  the  plaintiff  to  shew  that 


the  people  of  the  captain's  com 
pauy  litid  failed  to  elect  a  cousta 
ble,  or  tliut  the  person  so  elected 
had  diud  or  failed  to  qualify  and 
give  bond  and  security,  or  that 
there  wus  a  tie.  The  appoint 
nieut  of  the  court,  and  of  cpurse 
the  bond  given,  are,  under  any 
other  circntmtatices,  void.  Sum- 
ney  v  MagnesSj  217 

4.  A  constable  is  not  bound  to  levy 
an  ezecuijon  on  the  property  of 
the  principal,  in  prefereuce  to 
that  of  the  surety,  unless  the  ma- 
gistrate in  liis  judgment  has  de 
dared  which  is  surety,  and  ha^ 
endorsed  such  discrimiuation  on 
<the  execution.    Stewart  v  Ray, 

269 

6«  The  magistnite  is  got  bound  to 
make  such  discrimination/  ex- 
cept upon  the  a|)plicatinn  of,  and 
due  proof  by,  thesurety.    Ibid, 

269 

6.  Where  the  only  evidence  of  thr 
appointment  of  a  constable,  is 
that  '*  A.  B.  was  appointed  con 
stable  for  the  town  of  Oxford, 
who,  entering  into  bond  for 
$4000,  with  C.  p.  &c.  as  secu- 
rities, was  duly  qualified."  Held, 
that  in  the  absence  of  any  evi 
dence  from  the  records  of  the 
court,  that  there  was  a  vacancy, 
the  County  Court  has  no  power 
to  appoint  a  constable,  and  i 
bond  given  under  such  appoint 
tnent,  is  void.    Slate  v  Wiggins^ 

273 

7.  To  make  the  appointment  of  a 
constable  by  the  County  Court 
valid,  it  roust  oppenr  from  the 
record  of  the  court  itself  that  the 
appointment  was  made  nnder 
such  circumstances,  as,  under 
our  Statute,  authorised  them  to 


niake  it  Pierce  v  Jones, 
Parol  evidence  to  shew  that  one 
had  or  had  not  been  elected  con- 
stable by  the  people  at  the  regn- 
lar  period  of  election,  is  not  ad- 
luitisible.    Ibid,  3'% 

9.  Mor  is  such  evidence  admissible, 
to  shew  that  a  regular  return 
hud  been  tnade  to  the  County 
Court  by  the  proper  returning 
officer  ot  the  election  of  a  con- 
stable by  the  people,  and  that 
such  return  had  been  lost  or  de- 
stroyed by  the  clerk  of  the  court 
Ibid,  326 

1 0.  Nor  is  it  competent  to  prove  by 
by  parol  evidence  that  the  pro- 
per number  of  justices  was  on 
the  bench,  when  the  appoint- 
ment of  constable  was  made. 
Ibid,  336 

11.  The  proper  course  in  snch  ca- 
ses is  to  move  the  County  Court 
to  amend  the  record,  nunc  pro 
tunc,  so  as  to  make  it  speak  the 
truth.     Jbid,  526 

12.  Where  the  record  of  the  Coun- 
ty Court  stated,  that  "  A.  B.  hav- 
ing been  appointed  constable, 
came  into  open  court  and  was 
qualified  according  to  law;"  held 
that  the  record  must  be  under- 
stood to  mean,  he  had  been  elect- 
ed, and  elected  in  the  manner 
the  law  requires  constables  to  be 
elected,  to  wit,  by  the  people. 
Stale  V  FuUenwider,  364 

Executions. 


CONTRACTS. 

1.  R.  D.  executes  to  H.E.  an  in- 
strument under  seal  in  the  fol- 
lowing words :    "  Five  OMBtbi 


Joiwi,  I  .      Afterdfitel  premise  to  pay 

^bew  dmt  the  sum  of  $50  for  a  horse 

I  eJeeieds  borse  Co  be  H.  E's  horse  li 

e  ar  the j^  for.      Held  that  this  was  4 

»,  if  ooti  conditional  sale  of  the  hors 

I  not  tm  absolute  sale  and  a 

eadiBsat  g^g®  from  the  vendee  to  th 

folar  ms  ^^'    BUisan  r  Jones, 

the  Cm  *•  Where  on  a  contract  for  t\ 

T  retom  ^*.  ^  horse  the  vendor  is 

D  otiQ  ^^^^  (be  title  until  the  pn 

;,  aod  fe  money  is  paid,  ar»d  the  } 

lost  Qii  K^es  his  note  for  the  pri( 

ftbem  \^^^  possession  of  the  ho 

g  is  competent  for  the  vend 

Dpwwr  ""  action  to  recover  the 

I  tbe)»  "^°*  one  claiming  under  th 

r  wm  ft  ^^^  ^^  ®bewr  a  judgment 

anm  vendee's  note,  execution  a 

,  g^  turn  of  nulla  bona,  in  or 

321^  shew  that  the  price  had  no 

«»*»  Q  ^A '^K    e«»VAervTea^e, 

itf  Osf  •  '^  snerifl;  from  whose  chs 

m  m  prisoner  confined  for  debt  I 

.^  caped,  agreed  with  B.  thai 

'»  .  ^on\d  retake  the  prisoni 

Q^  deliver  him  at  the  county 

•  within  a  certain  time,  he 

r^  pay  him  $400— B.  took  th- 

.^  oner  and  had  him  under  hi 

®Jg  within  the  time  specified, 

^  own  house  some  miles  frc 

^  county  town,  intending  tod 

J^  him  to  the  sheriff,  when  thi 

■t  iff  went  to  the  house  of  I 

\,  seized   the  prisoner  himsel 

P^  an  action  by  B.  against  the 

'  iff,  Held,  first  that  the  co 
was  not  illegal ;  seeondln 
the  sheriff  having  prevent 
plaintiff  from  literally  pei 
ing  his  contract,  while  he  1 
the  progress  of  doing  so,  w 
swerable  to  him  for  the  si 

ii[  ted  sum.    Mhcraft  v  jSlh 

t  4.  A.  by  deed  conveys  to  B. 
illl 


He  then  ^re  notice  that  he 
would  have  the  other  logs  there 
on  the  7th  of  Jnly,  ifthe  weatb 
er  was  favorable.  On  the  7f h  of 
July,  the  logs  were  rafted  to  Ply- 
moiiih  and  staked  at  the  same 

Elace,  at  which  the  other  logs 
ad  been  staked.  No  notice  was 
given  to  B.  or  his  a^ent,  that  the 
logs  were  there.  Five  days  af- 
terwards the  logs  were  lost  in  a 
violent  storm.  Held  that  this 
was  a  sufficient  delivery  to  enti 
tie  A.  to  recover  the  price  of  the 
timber.     Williams  v  Johnston 

2331 

8.  Where  A,  gave  an  absolute  bill 
of  sale  to  B.  for  a  ho^^,  with  i 
parol  agreement  that  A.  might  re 
deem  the  horse,  the  contract  was 
iraudulent  and  void  as  against 
the  creditors  of  A.;  but  if  A.  sab- 
aequently  sells  the  horse  to  B 
bona  fide  and  for  a  valuable  con- 
sideration, before  any  lien  of  the 
creditors  attaches,  this  sale  is  not 
afiected  by  the  previous  fraud  n 
lentV^ontract,  but  is  valid  against 
the  creditors.     King  v  Cantrel, 

251 

9.  Mutual  promises  constitute  a 
good  consideration  for  a  contract. 
Whitehead  v  Potter,  257 

10.  Where  A.,  the  plaintiff,  had  a 
deed' of  trust  under  which  he 
claimed  the  debtor's  property, 
and  at  a  sale  by  execution  of  the 
same  property,  declared  that  he 
objected  to  the  sale,  unless  the 
purchaser  would  agree  to  puy  his 
debt,  and  h^  had  a  private  con 
versRtion  with  the  person  who 
afterwards  bid  off  the  proyerty; 
Held  that  the  plaintiff  had    no 


ed  property,  to  recover  the  a- 
monnt  of  bis  debt.  Jordan  v 
Wilson,  322 

COVENANT. 

I.  Where  the  plaintiff  had  cove- 
nanted that  he  would  build  and 
complete  a  house  for  the  defend- 
ant, to  be  completed  by  the  first 
day  of  April,  1842,  and  the  de- 
fendant fn  the  same  deed  agreed 
to  pay  the  plaintiff  $2500  when 
the  house  was  completed :  Held 
that  the  latter  was  a  dependent 
covenant,  and  the  plaintiff  could 
not  recover  on  this  covenant^  un- 
less he  shewed  that  the  house 
was  completed  by  the  first  of  A- 
pril|  1842.    Clayton  v  Blake, 

497 

3.  The  dependence  or  indepen- 
dence of  covenants  is  to  be  col- 
lected from  the  evident  sense  and 
meaning  of  the  parties,  and  how* 
ever  transposed  they  may  be  in 
the  deed,  the  precedency  must 
depend  on  Jhe  order  of  ttm«,  in 
which  the  intent  of  the  transac- 
tion  requires  their  performance. 
Ibid,  497 

J.  Where  a  hotise  has  been  built 
under  a  covenant,  though  notac* 
cording  to  the  conditions  of  the 
covenant,  and  the  person,  for 
whom  it  is  built,  accepts  it ;  al- 
though the  party  building  can- 
not recover  on  the  covenant,  he 
may,  in  a  proper  action,  recover 
a  remuneration  for  his  Work,  la- 
bor,  &c.    Ibid,  4SIT 

COUNTY  FUNDS. 


light,  in  an  action  of  assumpsit 

against  the  person,  who  puicbas-ITbe  County  Court,  and  not  the 


Sheriff  or  Cotmty  Tras 
judge  of  (he  propriety 
der  for  the  pnyment  o 
out  of  the  county  fu 
therefore  the  latter  mns 
be  has  the  funds,  and, 
fuses,  the  person,  in  wh 
the  order  is  drawn,  is  e 
an  action  on  the  official 
the  sheriff  or  trustee. 
JtleAlpinf 


DECEIT. 

Where  one  has  given  a 
trust  on  his  property,   I 
for  the  benefit  of  his 
and  they  have  neither 
iheir  claim  on  him  noi 
to  the  deed,  he  has  such 
est  in  the  sale  of  the 
that  if,  at  asa^e  made  bj 
tee,  he  stands  by  and  se< 
ty  sold  in  which  he  kn( 
is  a   latent   defect  and 
disclose  it,  he  makes  hii 
ble  to  the  purchaser  in 
for  deceit.     Ccise  v  Ed\ 


DEVISES  AND  BEQI 

1.  Before  the  act  of  1827 
Stat.  ch.  122,  s.  11,)  a  fa 
personal  property  to  "  ^ 
heirs,"  and  "if  he  sh 
and  leave  no  lawful  iss 
over  to  B.  was  a  good  e 
limitation  to  B.,  to  tak< 
A.  died  'without  leavin 
sue  livinsr  at  the  tim 
death.     Kobards  v  Jon 

2*  And  if  B.  died  before  A 
ecutory  interest  was  so  ff 
that,  on  the  happening  o 
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IHDEX. 


less  it  be  evident  upon  the  will 
that  the  testator  raeanr  the  pro- 
vision only  for  those  living  at  the 
date  ot  the  will.  Ibid,  192 

8.  A  testator  devised  certain  slaves 
to  three  of  his  daughters  and  to  a 
child  (then  in  venire  sa  mere)  to 
be  divided  at  a  desiornated  peri 
od,  and  theff directed,  "And  if 
either  of  my  daujrhters  or  the 
child  which  my  wife  nowappear« 
pregnant  with,asntoresaid,shonld 
die,  after  the  division,  without 
lawful  issue,  it  is  my  will  that 
such  part  shonlJ  be  equally  divi 
ded  between  my  wife  and  my 
surviving  children."  The  child 
afterwards  born  (a  son)  died,  af 
ter  the  division  and  without  is- 
sue, leaving  his  mother  and  two 
of  the  daughters  surviving  him 
Held,  that  the  limitation  over  was 
good  as  to  the  mother  and  the 
two  surviving  daughters ;  but 
that  it  did  not  extend  to  the  chil- 
dren of  one  of  the  daughters  who! 
had  died  before  the  soa.  State> 
Y  JiTorcom,  255 

9,  A  testator,  having  several  chil 
dren,  devised  to  his  two  sons  W 
W.  and  R.  W.  a  tract  of  land,  to 
them  and  their  heirs  forever.  In 
a  subsequent  clause,  after  many 
previous  devises,  he  devises  as 
follows:  **I  will  that  if  any  of 
my  children  die  without  issue, 
leavingr  a  wife  or  husband,  it  is 
my  will  such  wife  or  husband 
shall  be  entitled  to  one-half  of 
the  property,  the  other  half  to  be 
equallydivided  between  my  other 
children  or  their  heirs."  Held^ 
that  the  contingent  limitations 
over  were  good,  and  therefore 
that  W.  W.  and  R.  W.  could  not 
convey  an  absolute  and  uncondi- 


tional estate  in  fee  simple,  free 
from  those  limitations.  Garland 
v  Watt,  287 

10.  A  testator  devises  one  tract  of 
land  in  fee  to  his  daughter  E. 
and  another  to  his  daughter  P., 
and  then,  in  a  subsequent  chiuse, 
as  follows :  I  further  will  that  my 
daughter  E.  shall  be  entitled  to 
all  the  wood  of  every  description, 
to  be  taken  off  as  suits  her  conve- 
nience, of  that  tract  of  300  acres 
of  land  bequeathed  to  F.,  most 
convenient  and  adjacent  to  her 
plantation,"  "lying  west  and 
south  of  certain  other  lands. — 
Gnion  vJHurray,  517 

11.  Eeld,  first,  thai  the  devise  gave 
to  E.  all  that  portion  of  the  veg- 
etable kingdom,  that  grows  on 
the  land,  and  is  of  a  woody  or 
arborescent  nature,  with  the  lib- 
erty of  ingress  and  egress  to  cut 
and  take  it  away.    Ibid,        517 

12.  Secondly,  that  this  devise  was 
'     in  fee,  and  therefore  the  said  E. 

coutd  convey  it  to  another  in  fee. 
Ibid,  517 

13.  Thirdly,  that  the  testator  did 
not  intend  to  give  \o  E.  all  the 
wood  growing  on  the  land  devis- 
ed to  P.,  but  only  such  as  was 
convenient,  and  was  on  that  por- 
tion of  P.'s  tract,  that  lay  South 
and  West  of  the  designated  tracts. 
Ibid,  517 

14.  A.  devised  to  his  two  grand- 
children W.  and  C.  a  certain  tract 
of  hand  called  Whitehall,  to  be 
equally  divided  between  them, 
provided,  that  if  W  "within  a 
reasonable  time  would  transfer  by 
deed  to  his  sister  O.  all  the  estate 
and  title  his  father  shall  confer 
on  him  or  may  accrue  to  him  in 
that  tract  of  land  now  owned  by 


^-T.iw^ 


his  father"  callfd  Bel! 
**  then  my  will  and  des 
Ihe  said  VV.  have  and 
whole  of  ii)e  said  tra 
Whitehall."  Afterwa 
the  r  of  W.  died,  seized 
sessed  of  the  said  in 
chapel,  but  by  his  last  \ 
ed  the  whole  of  thesamt 
although  he  had  no  til 
Beirs  chapel  land,  still 
a  deed  to  his  sister  C.  I 
right  and  interest  in  the 
insisted  tiiat  he  thus  b 
titled  under  the  will  of 
tvhole  of  the  Whiteh 
Held,  that  as  W.  had  t 
interest  in  the  Bell  chi 
his  deed  was  inoperati^ 
event  on  which  tlie  tit 
half  of  the  Whitehall 
to  be  divested  out  of  U. 
ed  in  W.  had  not  occi 
of  course  W.  had  no 
Bell  V  Davis, 

15.  When  the  event,  whi 
ly  happens,  cotnpreh 
ior  which  the  gift  in  tl 
vided,  as  the  greater  in 
less,  so  that  the  one  ol 
involved  the  other  in 
and  effect,  then  the  ( 
adjudge  the  estate  dep 
on  the  condition  to  ha 
Ibid, 

16.  But  where  there  is  n 
cessary  consequence, 
may  say  that  the  evi 
happening  of  which  1 
the  estate  is  to  go  ove 
occurred.    Ibid, 

DITCHES. 

1.  In  the  case  of  a  pel 
County  Court  to  pera 


ficlt^nt  for  the  widow  to  state  (hat 
her  husband  died  seized  of  the 
lands.  It  is  not  necessary  to 
state  that  the  heirs  entered  as 
heirs,  or  to  set  forth  deeds  execu- 
ted by  her  husband  to  the  heirs 
in  his  lifetime  and  allege  that 
they  were  fraudulent  as  to  her. 
McGee  v  McGee,  105 

2.  Upon  the  trial  of  the  issue,  if  9. 
made  by  the  answers  and  replica 
tion,  whether  he  died  seized  or 
not,  the  question  of  fraud  will 
arise.    J6ic(,  105 

3.  When  the  conireyances  of  the 
husband  to  his  heirs  are  to  ope 
rate  only  after  his  death,  and  in 
the  meantime  he  is  to  have  the 
enjoyment  ot  the  land,  the  con 
veyances  are  to  be  deemed  color 
able  and  void  as  to  her.  ibi(/,  105 

4.  This  presumption  can  only  be 
repelled  by  his  having:  made  an 
effectual  provision  for  his  wife. 
Jiii,  105 

6.  Where  the  husband,  in  executing 
a  conveyance  to  his  heirs,  de- 
clares the  object  to  be,  to  defeat 
his  wife  of  dower,  this  is  a  case 
of  actual  fraud.  Ibid^  105 

6.  Where  a  deed  is  made  by  a  hus- 
band to  his  heirs  to  defeat  his 
widow  of  dower,the  circumstance 
of  his  afterwards   attempting  to 


make  a  will  in  her  favor  for  n 
part  of  his  lands,  is  not  admissi- 
ble on  the  question  of  fraud  be 
tween  the  widow  and  the  heirs, 
because,  beinij  incomplete,  it  was 
only  the  subsequent  declaration 
of  one,  who  had  committed  a 
fraud,  of  his  not  intending  to  do 
80.    Ibid,       .  105 

7.  The  possession  of  a  widow  ol 
land  assigned  to  her  as  dower,  h 
not  adverse  to  the  mortgagee  oi 


her  husband  or  the  assiimee  of 
the  mortgagee.  Williams  v  Ben- 
nett, 122 
The  mortgagor  is  concluded  by 
his  deed,  and,  after  itsexecutioiiy 
his  possession  is  by  the  consent 
of  the  mortgagee,  and  is  in  law 
the  possession  of  the  mortgagee. 
Ibid,                                      122 
The  widow's  estate  in  her  dower 
land  is  but  a  continuation  o(  that 
of  her  husband,  and  is  aSected 
by  the  same  estoppels,  which  at- 
tached to  it  in  the  hands  of  the 
husband.    Ibid^                    122 


EJECTMENT. 

In  nn  action  of  ejectment,  upon  the 
death  of  the  defendant,  a  scLfcu 
and  a  copy  of  the  declaration 
must  be  served  on  the  heirs  at 
law,  in  the  manner  prescribed  by 
the  act,  (Rev.  Stat.  ch.  2,  sec. 
7,  8,  9,)  within  two  terms  after 
the  decease  of  the  defendant,  or 
the  suit  will  stand  abated.  It  is 
not  sufficient  to  apply  for  such 
process  within  the  two  terms. 
Lore  V  Scott,  4  9 


EVIDENCE. 


1.  The  party,  impeaching  a  wit- 
ness, should  enquire  of  the  at- 
tacking witness,  whether  he  has 
the  means  of  knowing  the^^n- 
eral  character  of  the  witness 
impeached.  State  v  O'J^eale,  88 

I.  He  may  answer  that  question 
without  saying  that  he  knows 
what  a  majority  of  the  neigh- 
bors say  of  that  witness.  Such 
is  not  the  only  means  of  acquir* 


in?  a  knowledge  of  gener 
Bcter.  Iftirf, 

3.  But  the  attacking  witn< 
not  be  asked  by  the  part 
ducing  him,  simply,  "  t; 
estimation  the  witness  in 
ed  was  held  in  his  ne 
hood."    Ibid, 

4.  The  settlennent  by  a  sh 
his  public  accounts  with 
mitteee  of  finance  of  his 
with  whom  he  is  bound  i 
to  settle,  is  an  net  perfoi 
the  regular  course  of  offit 
ty,  and  is,  at  least,  primj 
binding  on  the  sheriff  f 
siireties.   Slate  y  McMp 

6.  Evidence  in   a  suit  ag 
sheriff  and  his  sureties 
owed   a    particular  amc 
February,  is  evidence  i 
owed  the  same  amount 
succeeding  August,   unli 
contrary  is  proved.    76m 
6.  Where  the  question   wi 
^ift  or  loan  by  a  father  to  I 
m-law,  the  declarations 
father  to  his  daughter  (' 
his  son-in-law)  two  weeks 
the  delivery  of  the  prop 
to  the  nature  and  efft^ct 
delivery  he  was  about  tc 
were  proper  evidence  in 
of  the  father  against  the 
law,  though  such  decla 
were  never  communicate< 
latter.    Moore  v  Chuoyn, 

7.  A  private  conversation  b 
a  father  and  his  non  and 
vice  of  the  latter,  as  to  tl 
duct  the  father  should  pui 
relation  to  the  public  sale 
perty  which  the  father  cl 
cannot  be  given  in  evidi 
behalf  of  the  father.    Ihi 

8.  As  the  law  will  not  pen 
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convey  the  public  mail  over  that 
road  and  that  the  successor  of  the 
deceased  collector  immediately 
on  his  coming  intooffice,  collect 
ed  tolls — were  evidence  to  be  left 
to  the  jury,  and  in  the  opinion 
of  this  Court  sufficient  evidence, 
to  shew  that  the  tolls  had  been 
paid  during  that  disputed  period. 
Newland  v  Ban.  Turn.  Co.  372 

13.  la  an  action  against  a  person 
charging  him  as  a  partner,  it  is 
competentfor  him,  in  exoneration 
ol  himself,  to  iniroduce  the  orig- 
inal articles  of  copartnership  of 
the  firm,  of  which  he  is  alleged 
to  have  been  a  member.    Htinn 

V  McKte,  475 

14.  In  an  action  against  one,  cbarg 
ing  him  to  be  a  partner  in  a  par- 
ticular firm,  it  is  competent  for 
him  to  introduce,  as  a  witness  in 
bis  behalf,  a  person  who  was  an 
acknowledged  member  of  ttmi 
firm,  unless  it  be  admitted  by  the 
pleadings,  or  sworn  by  the  wit 
ness  on  his  voir  dire,  that  the  de 
/endant  was  also  a  member.  Ibid, 

475 
16.  A  communication  voluntarily 
made  to  counsel,  after  he  has  re- 
fused to  be  employed  by  the  par- 
ty making  it,  does  not  come  with- 
in the  rule  of  confidential  com- 
munications, and  is  therefore  ad- 
missible in  evidence.  Seizor  v 
Wilson,  501 

.  16.  A  witness  cannot,  by  creating 
hy  his  own  act  a  subsequent  in 
terest,  without  the  concurrence 
ol  the  party  callinor  him,  deprive 
the  latter  of  his  evidence.  Much 
less  can  he  do  so  by  ngreemeni 
with  the  opposite  parly.  ^ Hasner 

V  Irwin,  529 


EXECUTIONS. 

t.  A.  held  a  mortgage  on  a  tract  of 
land,  which  was  subject  to  the 
lien  of  au  execution  agaiust  the 
mortgagor.  At  the  sale  under  the 
execution,  the  land  brought  more 
than  the  amount  of  the  execution. 
Held,  that  the  mortgagee  was  en- 
titled at  law  to  recover  the  sur- 
plus.   Jones  Y  Thomas,         12 

2.  Where  a  constable  returned  on 
an  execution  against  A.  B.  ^Mev- 
ied  on  land  supposed  to  be  up- 
wards of  100  acres,  where  R.  H. 
lives  on — no  other  property  to  be 
found,"  and  it  appeared  m  evi- 
dence that  A.  B.  had  twj  tracts 
of  land  in  the  county,  each  ol  a- 
bout  100  acres,  on  one  of  which 
he  lived  himself  and  on  the  other 
/  H.  lived — and  that  the  latter 
was  known  as  the  land  of  A.  B. 
on  which  /.  H.  lived — Held  ihhi 
the  want  of  certainty  in  the  de- 
scription of  the  land  levied  on 
was  not  aided  by  the  parol  evi- 
dence, and  that  the  party  claim- 
ing by  purchase  at  a  sale  made 
under  that  levy  acquired  no  title. 
Morrisey  v  Love,  38 

3.  Where  the  identity  of  land 
levied  on  by  a  constable  with 
that  claimed  under  a  purchase 
under  thut  levy  is  sought  to  be 
established  by  parol  evidence,  the 
enquiry  is  one  of  fact  for  the  ju- 
ry, not  of  law  for  the  court.  Ihid, 

38 

4.  W^hen  an  oflScer,  who  has  levied 
an  execution  on  personal  proper- 
ty, voluntarily  permits  the  defen- 
dant in  the  execution  to  regain 
pessession  of  the  property,  his 
lien  isso  far  gone,  that  the  levy  of  a 
(subsequent  execution  by  auotber 


officer  on  (he  property  so 
session  of  ihe  defendant  si 
preferred.  Wilson  v  Hensl 
6.  Where  one  crops  or  work 
the  owner  o(  land  for  a  si 
the  crop,  and,  after  it  is  ma 
crop  is  divided,  the  share 
person  who  has  so  worked 
ble  to  be  sold,  though  it  w 
led  on  before  the  divisoi 
though  it  still  remains  in  t 
of  the  owner  of  the  land. 
V  Pearson^ 

6.  Whore  a  sheriff,  havinof  i 
writs  of  ^.^o.  and  vend 
pp.inst  a  person  at  the  instr 
diflerent  creditors,  takes 
demnifyingfbond  from  one 
creditors,andsellsinconse( 
of  that  indemnity,  he  has  n 
afterwards  to  apply  to  th 
for  its  advice  as  tothe  distr 
or  payment  of  the  money 
by  the  sale,  especially  w 
has  not  paid  the  mom 
court.  Ramsourv  Youn 

7.  Advice,  given  by  the  c< 
such  an  ex  parte  appi  i 
would  not  hind  any  of  tti 
itor5,who  might  still  pursi  ! 
remedy  aofainst  the  sheriff  I 
thought  themselves  aggrii  ' 
his  refusal  to  pay  them. 

8.  When  the  court,  howen  ' 
ceeds  on  such  an  applica  i 
give  its  advice, the  proceed  [ 
in^  ex  parte,  none  of  th  • 
tors  have  a  right  to  appei 

9.  An  irregularity  by  the  si  i 
making  a  sale  under  ar 
tion  can  only  be  ohjecte 
him,  whose  property  is  i 
der  the  execution  or  b 
cloiming  under  him.    H    I 
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Guardian,  William  Barnes,"  and 
is  therefore  void.  Newsom  v 
JCewsonif  381 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  Where  a  man  dies  intestate,  and 
there  being  no  administration  on 
his  estate,  the  next  of  kin  take 
possession  of  ir,  no  legal  tiHe 
vests  in  them,  however  long  they 
may  possess  it;  but  if  an  admin 
istrator  be  appointed  even  ten 
years  afterwards,  tho  legal  title 
then  vests  in  him,  and  relates 
back  to  the  death  of  the  intes- 
tate. The  possession  of  the  next 
of  kin,  in  the  meantime,  though 
claiming  it  as  their  own,  is  no 
bar  to  his  recovery  of  the  proper- 
ty.   Whit  V  Rat/,  14 

2.  Where  A.  and  B.  were  co-exec- 
utors of  C,  and  A.  gave  his  bond 
for  money  to  B.,  styling  him  ex- 
ecutor, and  stating  that  he  him- 
self had  borrowed  the  money  in 
his  private  capacity  and  not  as 
executor,  and  B.  afterwards  died 
— held  that  B.'s  executor  or  ad- 
ministrator could  maintain  an  ac- 
tion on  this  bondy  and  this  even 
without  having  settled  or  paid 
over  the  amount  to  another  exec- 
utor.   Alston  V  JaeksoHj        49 

3.  It  is  well  settled  in  this  State, 
that,  after  a  snil  by  a  creditor,  an 
executor  cannot  prejudice  that 
creditor  by  a  voluntary  payment 
of  another  debt  of  equal  digni- 
ty.    Hall  V  Gttlly,  345 

4.  It  is  also  well  settled,  that,  after 
a  plea  in  one  action,  the  executor 
cannot  prejudice  the  plaintifl 
therein  by  availing  himself,  as  a 


defence  for  want  of  assets,  of  a 
judgment  in  another  action  sub- 
sequent to  the  plea  in  the  first. — 
Ibid,  345 

.  The  plea  ought  to  state  the  as- 
sets truly,  as  they  existed,  in  the 
one  case,  at  tho  time  of  the  suit 
brought,  and,  in  the  other,  at  the 
time  of  the  plea  pleaded.    Ibid^ 

345 

.  Therefore  an  executor  or  admin- 
istrator cannot  plead,  as  a  plea 
puis  darrein  continuance,  judg- 
ments recovered  against  him  and 
no  assets  ultra.     Ibid,    ^     345 

.  The  reason  for  this  rule  is  strong- 
er in  this  State  than  in  England, 
because  here  the  executor  is  al- 
lowed nine  months  from  hisqnal- 
ification  before  he  is  compelled 
to  plead.    Ibid^  345 

.  More  especially  should  this  rule 
be  enforced,  when,  as  in  this  ac- 
tion, the  justice  of  the  plaintilf' s 
demand  is  admitted  at  first  and 
the  only  contest  is  about  the  as- 
sets, and  the  defendant  asks  to  be 
permitted  to  plead  this  plea  after 
six  years  litigation  of  the  ques- 
tion of  assets.    Ibid,  345 


FORCIBLE  ENTRY. 

I.  In  an  indictment  at  common 
law  for  a  forcible  entry^  it  is  suf- 
ficient to  prove  that  the  defend- 
ant entered  with  such  force  a^d 
violence  as  to  exceed  a  bare  tres- 
pass.    State  V  Pollo/c,  305 

3.  Where  a  parly,  entering  on  land 
in  possession  of  another,  either 
by  his  behavior  or  speech,  gives 
those,  who  are  in  possession,  just 
cause  to  fear,  that  he  will  do 
them  some  bodily  harm  if  they 


do  not  give  way  to  bitn,  h 
is  esteemed  forcible,  wh< 
cause  the  terror^  by  ( 
with  him  such  an  nnusu 
ber  of  attendants,  or  by 
.  himself  in  such  a  ina 
plainly  to  intimate  a  d( 
back  his  pretensions  by  i 
by  actually  threatening 
maim  or  beat  those,  who 
ue  in  possession,  or  by 
use  of  expressions  plai 
plying  a  purpose  of  usi 
against  those  who  mak< 
ance.     Ibid^ 

FRAUD. 

1.  Though  a  conveyance 
fraudulent  as  agai^ist  e 
it  is  good  against  the 
and  tortfeasoTBy  not  cla' 
creditors.      Worth  v  N 

2.  Where  a  father  places 
property,  other  than  si 
the  possession  of  his  s(i 
the  time  he  arrives  at 
suffers  him  to  continue!) 
session,  uncontrolled,  f: 
siderable  time,  usingf  :, 
own,  the  law  implies 
which  can  only  bs  reli 
express  evidence  of  a  ni 
Hollowell  V  Skinnevj 

3.  But,  although  an  impc 
particular  creditors  by  I 
resentations  on  the  pii 
father  of  the  son's  ere: 
make  him  liable  in  a  pi 
tion,  yet  even  an  expri 
ot  that  kind  would  no 
change  of  property  so  i. 
der  what  was  really  the 
(he  father  subject  to  a : 


or  the  nuisance. 
lok, 


GIFT. 


303 


Where  a  father  puts  his  son  in  pos 
session  of  o  plantatioj  ond  slaves, 
and  permits  him  for  three  years  4 
to  appropriate  the  crops  to  his! 
own  use,  the  crop  of  the  fourthl 
year,  as  well  as  the  preceding' 
ones,  are  to  be  considered  as  ^ifts 
from  the  father  tovhe  son  and  li- 
able to  the  claiir^s  of  the  son's 
creditors.    Skinner  v  Skinner, 

Ub 

HOMICIDE. 


weapon— Held  that  this  was  umr- 
der.     Siaic  7  Scott^  409 

In  such  a  case,  to  mitisrate  the 
offence  irom  murder,  it  must  ap- 
pear, from  the  previous  threats 
and  the  circumstances  attending 
the  rencontre,  that  the  killinsr 
was  iu  self-defence.     Ihid^     409 

Where  the  deceased  intended  on- 
ly a  fight  \vith<'^nt  weapons,  and 
that  known  to  the  prisoner,  and 
the  prisoner  drew  his  knile  with- 
out notice  to  the  deceased,  even 
if  they  actually  engaged  in  the 
fi^ht,  the  stabbing  of  the  deceas- 
ed by  the  prisoner  would  be  mur- 
der.   Ibid,  409 

The  belief  that  a  person  designs 
to  kill  me  will  not  prevent  my 
killing  him  irom  being  murder, 
unless  he  is  making  some  attempt 
to  execute  his  design,  or,  at  least, 
is  in  an  apparent  situation  to  do 
so,  and  thereby  induces  me  rea- 
sonably to  think  that  he  intends 
to  do  it  immediately,    ibid,  409 


1.  If  one  seek  another  and  enter 
into  a  fight  with  him,  with  the 
purpose,  ut:der  the  pretence  of 

.  fighting,  to  stab  him,  if  a  homi 
cide  ensues,  it  wilt  be  clearly 
murder  in  the  assailant,  no  mat- 
ter what  provocation  was  appa- 
rently  then  given,  or  how  high 
the  assailant's  passion  rose  duruig'ILLEGITIM ATE 
the  combat ;  for  the  malice  is  ex- 
press.    Slate  V  Lane,  113 

2.  In  a  case  of  homicide,  where  ii^ 
appeared  that  the  deceased  had 
threatened  the  prisoner  about 
three  weeks  before  that  he  would 
kill  him— that  they  met  in  the 
street  on  a  star-light  night,  when 
they  could  see  each  other — that 
the  deceased  pressed  for  a  fight 
but  the  prisoner  retreated  a  short 
distance — that  when  the  deceas- 
ed overtook  him  the  prisoner 
stabbed  him  with  some  sharp  in 
8trument,which  caused  his  death, 
and  that  at  the  time  of  this  meet- 
ing the  deceased  had  no  deadly 


CHILDREN. 


A.  was  the  illegitimate  child  of  B., 
B.  her  mother  died  before  her,B.'s 
father  C. — A.  is  entitled  to  no  part 
of  the  estate  of  C.  Waggoner 
V  Miller,  480 


I. 


INDICTMENT. 

Where  a  particular  class  of  per- 
sons, other  than  the  public  over- 
seers of  roads  are  indicted  for 
not  keeping  a  road  in  order,  the 
indictment  should  contain  an  a- 
verment,  <<  that  it  was  their  duty 
and  ol  right  they  ought  to  have 


kept  the  said  road  in 
otherwise,  judgment  v 
rested.     Srate  v  Pattor 

2.  The  omission  of  Nori 
fia  in  an  indictment  fn 
court  of  (his  State,  u 
name  of  the  county  is  ii 
the  margin  or  body  of  tl 
ment,  is  not  a  cause  for 
tlie  judgment*     Stale 

3.  Where  the  indictment 
the  time  of  the  comn 
the  murder,  in  these  wo 
the  third  day  of  August, 
hundred  and  (orty-thre 
out  saying  "the  yeai 
Lord,"  or  even  using 
"year;"  Held,  thatalthc 
defect  would  have  bee 
the  common  law,  yet  it 
by  our  act  of  Assembly 
(Kev.  Stat.ch.35,  sec.  ] 

4.  Where  an  indictment  ( 
charged,  that  the  defendi 
force  and  arms,  d&c.  in  ( 
one  Mary  Ann  Taylo 
peace  of  the  State,  &c. 
ond  feloniously  did  ma 
sault,  and  her  the  said  JM 
Taylor  then  and  there 
and  as:aiiist  her  will  fel 
did  ravish  and  carnally 
the  court  can  and  must 
certainty  that  Mary  An: 
was  a  female.    Slate  v 

5.  It  is  not  necessa;y  in  ai 
ment  for  a  rape  to  state  tl 
ravished  was  of  the  ag 
years.     Ihidj 

6.  If  she  be  under  the  agi 
then  that  fact  should  he 
because  abusing  sucti  n 
made  felony  by  the  statt 


3,  A  debtor,  who  proposes  to  take 
the  benefit  of  the  insolvent  debt- 
or's act,  may  at  any  time  after 
hi$  arrest  upon  a  ca.  sa^  and  be 
fore  he  files  his  schedule,  trans 
fer  any  portion  of  his  property 
bona  fide  for  the  payment  of  any 
of  his  debts,  contracted  before  his 
arrest.     Cheek  v  Davis,        281 

4.  A  ca.  sa,  binds  nothing  but  the 
debtor's  body,  and  leaves  his  pro 
perty  free  to  be  disposed  of  for 
any  bona  fide  purpose  of  dis 
charging  other  debts,    ibtd,  284 

6.  Any  objection  to  a  bond,  given 
by  an  insolvent  debtor  arrested 
under  a  ca.  sa.,  must  be  made  at 
the  court  to  \«hich  the  bond  is 
returnable  and  before  judgment 
is  rendered  on  it.  Walts  v  Mc 
Boyle,  331 


JUDGMENTS. 

1.  A  judgment  of  the  county  court, 
upon  a  justice's  execution  re 
turned  levied  on  land,  under 
which  judgment  there  are  an  ex 
ecution  and  sale  of  the  land,  pre- 
cludes all  collateral  enquiry  into 
the  regularity  of  tlje  previous 
proceedings.      Burke  v  Ellioli, 

355 

2.  Therefore  a  purchaser  under 
such  judgment  and  execution 
will  acquire  a  valid  title  to  the 
land,  although  the  levy  of  the 
justice's  execution  may  have 
been  by  one  not  legally  authori 
zed  to  act  as  an  ofiioer.     Ibid, 

355 

3.  A  suit  and  judgment,  in  which 
the  same  person  is  both  plaintiff 
imd  defendantjor  one  of  the  ptain- 
uSs  and  one  of  the  defendants,  is 


an  absurdity,  and  can  have  no 
legal  efficacy.  JCewsom  v  J^Tew- 
som,  38  L 

»  Although  a  warrant  may  have 
been  filled  up  by  a  constable,  af- 
ter the  magistrate  signed  it,  and 
this  may  be  improper,  yet  the 
judgment,  regularly  rendered 
thereon,  cannot,  if  at  all,  bt^  col- 
laterally impeached,  as  bein^r 
void,  for  such  defect  in  the  lead- 
ing process.    Hasner  v  Jrwin^ 

529 


JURISDICTION. 

1.  The  Superior  Court  has  juris- 
diction of  an  action,  founded  oq 
two  notes,  neither  of  which  a- 
mounts  to  one  hundred  dollars, 
but  which  together,  including^ 
principal  and  interest,  amount  to 
one  hundred  dollars  or  more. — 
McCasten  v  Quinn,  43 

I.  By  an  act  of  Assembly,  passed 
in  1842,  a  part  of  the  county  of 
Burke,  and  a  part  of  the  county 
of  Rutherford,  were  constituted 
a  new  county,  by  the  name  of 
McDowell;  and,  by  a  supple- 
mental act,  jurisdiction  of  all 
criminal  offences,  committed  ia 
that  part  of  McDowell  taken 
from  Burke,  was  given  to  the 
Superior  Court  of  Burke.  But 
an  indictment  for  a  criminal  of- 
fence, alleging  it  to  have  been 
committed  in  Burke  county,  can- 
not be  supported  by  evidence 
shewing  the  offence  to  have  been 
committed  in  McDowell  after  the 
establishment  of  the  latter  coun- 
ty. The  jurisdiction  of  the 
offence  is  given  to  the  Superior 
Court  of  Burke,  but  its  locality 


must  be  truly  averred 
dictment.  State  ▼  F; 
.  Under  the  Act  of 
passed  in  1S42,  establi 
county  of  Union,  an  i 
as:ainst  citizens  ot  Uui 
in^  in  Anson  Snpenoi 
the  Full  Term  1843,  sh 
been  transferred  to  th(! 
Court  of  Union,  thougt 
where  the  offence  wasn 
was  still  in  Anson  com 
V  Hart, 


LANDLORD  AND  Tl 

1.  Wherever  the  relatioi 
iord  and  tenant  exists, 
any  limitation  as  to  ti 
tenancy  shall  be  fron 
year,  nor  shall  either  f. 
liberty  to  put  an  end  t 
by  a  regular  notice.  & 
Mcintosh^ 

2.  This  notice  must  be 
months  before  and  em 
the  period,  at  which  til 
commenced.    76tcf, 

3.  There  are  several  cases , 
the  relation  of  landlord 
ant  may  terminate  w 
notice  to  quit,  as  where 
ment  ot   the  parties, 
waived — or  where  its  i ! 
tion  is  made  to  depen 
particular  event,   as  th  i 

.  a  particular  individua 
by  effluxion  of  time,  it 
terminate  at  a  partic  ul  i 
Ibid, 

4.  Though  courts  lean  i 
tates  at  will,  yet  estate : 
strictly  so  speaking,  n  ! 
ereated.    Ibid, 

5.  TbequestioDi  as  to  not  i 


defendants  in  the  ezecntion  the 
amount  for  which  the  land  sold. 
Ibid,  381 

3.  In  a  case  like  this  tlie  remedy  of 
the  creditor  heirs  is  in  Eqnity 
Ibid,  381 


LIMrrATIONS,  ACT  OP 

1.  A  possession  of  twenty-one  years 
nnder  colorable  title  and  under 
known  and  visible  boundaries, 
will  confer  a  good  title  and  bar 
the  entry  of  any  person  claimincr 
under  the  State,  without  any  ref 
erence  to  the  period,  at  which 
the  person  so  entering  on  the  pre- 
vious possessor  acquired  his  right 
or  claim  under  the  State.  Pace 
V  Siaton,  32 

2.  The  word  "  entry"  in  the  act  ol 
Assembly  (Rev.  Stat.  c.  65,  s.  2) 
means  an  actual  entry  inlo  the 
landt  as  the  exercise  of  a  right 
under  a  valid  legal  title  derived 
irom  the  State,  and  not  an  entry 
in  a  public  office,  as  of  vacant 
and  unappropriated  land,  to 
which  the  party  intends  to  per- 
fect a  title.    Ibid,  32 


MALICIOUS  PROSECUTION. 

1.  One  may  recover  damages  in  an 
action  on  the  case  for  a  malicious 
prosecution  of  bis  slave.  Locke 
V  Gibbs,  42 

2.  If  a  prosecutor,  on  a  charge  of 
larceny,  has  reasonable  grounds, 
at  the  time  he  institutes  the  pros 
ecution,  to  believe  thai  hisgoodi 
have  been  stolen,  ha  is  not  liablf 
to  an  action  on  the  case  for  ma 
licious  prosecution,  though  hel 


may  have  discoveredy  after  the 
time  the  prosecution  was  com* 
meuced,  that  his  goods  had  not 
in  fact  t>een  taken  out  of  his  pos- 
session,  but  had  been  accidental- 
ly  mislaid.    Swaim  v  Stafford^ 

392 
A  search  by  a  store  keeper,  who 
supposed  his  goods  to  have  been 
stolen,  for  the  purpose  of  ascer- 
taining whether  his  goods  were 
missing,  need  be  only  such  a 
search  as  might  reasonably  sat- 
isfy him  of  the  fact.  The  law- 
does  not  require  the  utmost  dili- 
gence in  making  such  a  search. 
ibid,  392 

4.  The  mere  possession  by  one  per- 
son of  goods,  supposed  to  be  stol- 
len  by  another,  would  not  afford 
a  sufficient  probable  cause  for  a 
prosecution  against  the  former, 
as  the  receiver  of  stolen  goods, 
when  no  enquiry  was  mode  of 
such  person,  nor  any  opportuni- 
ty given  of  explaining  how  such 
possession  was  acquired.    Ibid^ 

398 


MANUFACTURES. 

Where  a  raw  material  is  transferr- 
ed, but  left  in  possession  of  the 
grantor,  and  is  afterwards,  by 
him,  with  the  consent  of  the 
grantee,  converted  into  a  manu- 
factured article,  the  grantee  is  en- 
thled  to  this  article  in  its  new 
state.     Worihv  JSorihamj    102 


MILLS. 

I .  On  an  appeal  from  the  verdict  of 
a  jury  io  the  County  Court,  as- 


sessing  damaofes  for  the 
of  a  mill,  the  Superior  C 
a  right  to  permit  the  S 
amend  bis  return  of  iht 
of  the  jury,  so  as  to  set  1( 
they  weresworu  on  the  p 
Harper  v  Miller, 
2.  In  the  case  of  a  petition 
ages  caused  by  the  erect 
mill,  under  the  act  of  At 
(Rev.  Slat.  c.  74,)  wh< 
have  been  a  verdict  and  ji 
in  the  County  Court,  ih 
rior  Court  has  no  ri£:hl 
miss  the  appeal  of  eiih 
therefrom,  because  of  in 
ty  in  the  proceedings  pre 
the  verdict  or  in  the  vi  i 
self.  The  trial  must  be 
the  Superior  Court,  as  pr 
by  that  act.    Ibidj 

NOTICE  TO  aur 

1.  A  mortgagor,  or  one  d 
under  him,  is  not  entitle  i 
tice  to  qui*.      Williami 
netti 

2.  Even  where  a  tenancy 
.jtrued  to  be  from  year  to 
after   the   commenceme 
year,  there  is  an  ex  pre 
for  a  certain  time  and  an 
ment  to  quit  at  the  en<l 
time,  this  dispenses  witii 
Ibid, 

OFFICEUS. 

1.  The  acts  of  officers  dej\ 
as  effectual,  as  far  as  th 
of  third  persons  or  the  pii 
concerned,  as  if  they  w 
cers  de  jure.  Barke 
oit, 


wards  died  insolvent.     Vass  v 
Southally  301 

2.  What  shall  be  considered  as 
paraphernalia  of  the  wife  is  a 
question  for  the  Court,  but  quere 
whether  a  Court  of  Law  can 
tai£e  notice  of  it  at  all  ?  Ibid^  301 


PARTNERSHIP. 

1.  Where  a  vendor,  before  he  sells 
to  a  partner,  has  notice  that  there 
is  a  partnership,  but  that  each 
partner  is  to  be  liable  only  for 
his  own  purchases,  the  vendor 
cannot  look  to  the  partnership  for 
payment,  but  can  have  recourse 
only  against  the  partner  purcha- 
sing:.   Baxter  v  Clark,         127 

2.  But  where  the  vendor  is  inform 
ed  there  is  no  partnership  exist- 
ing, he  may,  upon  discovering 
the  partnership,  make  all  the 
partners  responsible  for  goods  he 
has  sold  to  any  one,  and  which 
have  been  carried  into  the  co- 
partnership concern.    Ibid,  127 


PAYMENT. 

A  payment  of  tolls  on  a  public 
turnpike  road  cannot  be  said  to 
be  voluntary  and  not  compulso 
ry,  when  it  was  made  by  the 
party  to  enable  bim  to  obtain  o 
passage  over  the  road  for  the  U 
nited  States  mail,  which  he  was 
bound  to  carry,  and  tJ  keep  his 
properly  from  being  taken  from 
him  by  distress. 

POSSESSION  OF  LAND. 

1.  The  occupation  of  pine  land^  by 


pnnnally  making  turpentine  on 
it,  is  such  an  actual  possession, 
as  will  oust  a  constructive  pos- 
session by  one,  claiming  merely 
under  a  superior  paper  title.  By- 
numv  Carter i  310 

2,  Where  the  extent  of  a  wrong 
doer's  possession  is  so  limited  as 
to  nfford  a  fair  presumption,  that 
the  party  mistook  his  boundaries, 
or  did  not  intend  to  set  up  a 
claim  within  the  deed  of  the  oth- 
er party ;  it  would  be  a  proper 
ground  for  saying,  that  he  had 
not  the  possession,  or  that  it  was 
not  adverse.  But  it  is  otherwise, 
where  the  possession  was  wilful, 
open  and  notorious.     Ibidf   310 

PRACTICE. 

L.  The  application  to  revive  a 
suit  in  the  name  of  the  Ad- 
ministrator ot  a  deceased  plain- 
tiff, must  be  mode  within  two 
terms  after  his  death.  Lea  v 
Gauze,  9 

2.  Affidavit*?  will  be  received  to 
shew  when  the  plaintiff  died. — 
Ibid,  9 

3.  If  the  death  of  a  plaintiff  occurs 
after  the  commencement  of  the 
tertn  of  thts  court,  at  which  the 
appeal  in  his  case  is  regularly 
entered,  although  the  judgment 
be  not  rendered  at  that  term,  the 
court  trjay  enter  a  judgn:ent 
nunc  pro  tunc,  as  of  a  day  pre- 
vious to  his  death  ;  but  they  can- 
not do  so,  when  he  died  previa 
ous  to  the  commencement  of  such 
term.     Jbid,  9 

1.  A  deed  for  land  executed  by  a 
Clerk  and  Master  by  an  order  ot 
the  court,  under  the  act  ot  1836| 


Rev.  Stat.  c.  32,  s.  18, 
all  the  interest  any  of  th< 
to  the  suit  had  in  the  1 
though  another  may  be 
session  claiming  adversd 
Uams  V  Bennett^ 
6.  After  a  judgment,  the  C 
a  right  to  issue  ezecutior 
a  party  to  the  suit  for 
costs,  though  that  party 
ceeded  in  his  suit  < 
Waggoner^ 

6.  The  court  cannot  dismi 
under  the  act  passed  i 
Rev.  Stat.  c.  31,  s.  41, 
appears j^om  the  writ 
elaration  that  the  sum 
ed  is  less  than  one  hun< 
lars.    The  verdict  of  a  j 
ing  a  less  sum  to  be  dne 
bring  the  case  within 
tion  of  the  act.     Clark 

7.  Where  there  is  an  issi 
in  the  County  Court,  a  i 
a  jury,  and,  before  tlie 
entered,  a  motion  to  dii 
suit,  which  is  allowed 
court,  and  the  plaintiff  a 
the  Superior  court — ihi 
be  a  trial  in  the  Superl 
of  the  issues  de  novo 
court  cannot  render  a  j 
upon  the  verdict  in  the 
Court.    Ibidj 

8.  In  this  Court  every  jod 
the  Superior  Court  is  ] 
to  be  right,  unless  it  a 
be  erroneous ;  and  it  is 
of  tho  appellant  to  1 
matter  stated  on  the  rect 
which  he  insists  there 
else  the  judgment  will  I 
ed  as  a  matter  of  cours< 
ing  Y  Halcomb, 


PRESUMPTIONS. 

Wher^  A  debtor  relies  upon  tlie  pre 
gnmpliou  ot  payment  from  the 
lapse  of  time,  and  the  creditor 
endeavors  to  rebut  that  presump 
tion  by  shewing  his  insolvency, 
the  creditor  may  also  offer  in  ev 
idence  the  circumstance  of  the 
debtor's  residing  a  great  distance 
from  viim,  as  tending  to  shew, 
that  although  the  debtor  may 
have  had  property  for  a  iihort 
time,  yet  the  creditor  had  not  an 
opportunity  of  knowing  that  fact  4. 
and  of  getting  satisfaction  out  of 
that  property.  MzKinder  v  Lit 
tlejohn,  198 


PRISON  BOUNDS. 

A  prisoner,  who  has  been  convict 
ed  of  a  misdemeanor  and  sen 
tenced  to  imprisonment  in  the 
jail,  can  only  be  entitled  to  the 
privilege  of  the  prison  bounds  or 
rules,  under  the  Act  of  Assembly,  6. 
Rev.  Stat.  ch.  90,  sec.  11,  by  an 
express  order  or  rule  of  the  court 
which  sentences  him.  Exparte 
Bradley,  643 


PROCESSIONING. 

i.  In  a  proceeding  under  the  Pro- 
cessioning act  where  the  proces- 
sioner  has  been  stopped  in  ran- 
ningthe  lines  by  a  party  claim- 
ing the  land,  it  is  not  necessary 
to  shew  that  such  party  had  pre- 
vious notice  that  the  lines  were! 
about  to  be  run.  Miller  v  Heart, 

23 

2.  The  report  of  a   processioner 


that  he  has  been  stopped  by  a 
parly  in  running  a  disputed  liue, 
constitutes,  between  the  parties 
claiming  and  disputing  that  line, 
a  cause  of  record,  and  each,with- 
out  further  notice,  must  be  pre- 
sumed to  know  what  is  judicial* 
ly  done  therein.    Ibid,  23 

An  objection  to  any  of  the  com- 
missioners appointed  by  the  court 
is  in  the  nature  of  a  challenge, 
and  should  be  brought  forward 
when  the  appointment  is  about 
to  be  made.     Ibid,  23 

The  adjudication  of  the  com- 
missioners affects  only  the  rights 
of  the  parties  contesting.    Ibid^ 

23 
Where  there  is  a  summary  pro- 
ceeding of  an  inferior  tribunal, 
as  in  a  case  under  the  procession- 
ing act,  not  according  to  the 
course  of  common  law,  the  party 
is  entitled,  ex  debito  jusiitice.  to 
a  certiorari  to  bring  it  np  for  a 
review  in  the  matter  of  law. — 
Matthews  v  MaithetDs,  155 
The  report  of  a  processioner 
ought  to  state  the  lines  claimed 
by  each  party,  and  that  while 
rimnrng  a  line,  as  claimed  by  one 
party,  he  was  stopped  by  the 
other ;  and  must  set  forth  partic- 
ularly the  locality  of  the  line 
thus  claimed,  and  of  the  part  of 
it,  at  which  he  was  stopped,  so  as 
to  constitute  an  issue  on  the 
boundary.    Ibid,  165 


RECORDS. 

.  Upon  the  destruction  of  any 
part  of  the  record,  while  a  snit  is 
pending,  or  rather  of  the  process, 
pleadings  or  orders  in  a  suit,  such 


INDEX. 
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loss  Tiiny  be  supplied  by  making* 
lip  others  in  their  stead,  provided 
the  court  be  reasonably  satisfied 
that  the  two  are  of  the  same  ten- 
or.   Harris  v  McUae^  81 

2.  Upon  that  matter,  the  court,  in 
which  the  suit  is,  must  exercise 
its  own  judgment.     Ihid^        81 

3.  Every  court  has  a  right  to  judge 
of  its  own  records  and  minutes ; 
and  if  it  appear  salisractorily  to 
them  that  an  order  was  actually 
made  at  a  former  term  and  omit- 
ted to  be  enteied  by  the  clerk_ 
they  may  at  any  time  direct  such 
order  to  be  entered  on  the  re- 
cords, as  of  the  term  when  it  was 
made.     Stale  v  McAlpin,     140 

4.  In  a  suit  pending^  in  one  court, 
oral  evidence  is  inadmissible  to 
supply  a  defect  in  the  record  oi 
another  court  by  shewing  that  an 
order  was  made  or  proceeding 
had  in  that  Court,  which  the 
clerk  by  mistake  or  through  neg 
jigence  or  from  other  cause  omit 
ted  to  enter  on  the  record.   Ibid, 

140 

5.  When  the  records  of  a  court  are 
made  up,  no  power,  but  that  of 
the  Court  itself,  can  touch  them, 
to  alter  them.  They  are,  in  the 
hands  of  the  clerk,  a  sacred  de- 
posite,  over  which  he  has  no 
more  power  than  any  other  indi- 
vidual, except  to  preserve  them 
Otey  V  Rogers,  531 


ROADS. 

1.  Where  an  individual  appropri- 
ates land  for  a  public  highway, 
much  less  time  than  twenty  years 
will  suffice  to  make  it  a  public 
road  :  for  it  is  rather  the  inten- 


tion of  the  owner,  than  ll '  length 
of  time  of  the  user,  wh  i  must 
determine  the  fact  of  dedication. 
State  V  Marble,  318 

.  Where  a  road  has  been  used  by 
the  public,  as  a  public  highway, 
for  twenty  years,,  and  there  is  no 
evidence  how  this  user  commen- 
ced, a  presumption  of  law  arises 
that  this  road  has  bcwn  laid  off 
and  established,  as  a  public  road, 
by  due  course  of  law.  But  a 
possession  or  user  by  the  public 
for  a  less  time  will  not  raise  this 
presumption.    Ibid,  318 

3.  But  a  county  court  cannot  dedi- 
cate or  appoint  a  public  road,  in 
any  other  manner  than  as  author- 
ized by  law.    Ibid,  318 

4.  There  may  be  a  public  road  de 
facto,  and  the  only  person,  who 
can  question  the  right  to  such  a 
road,  is  the  O'^'ner  of  the  land- 
but  the  owner  can  only  be  bound 
by  a  proceeding  against  him  ac- 
cording to  the  law  of  the  land, 
or  by  an  user  of  twenty  years, 
from  which  such  proceedings 
will  ordinarily  bo  presumed — 
Ibid,  318 

5.  So,  also,  no  presumption  of  a  le- 
gal  authority  to  erect  a  gate  across 
a  public  road  can  arise,  in  a  less 
time  than  twenty  years  from  the 
actual  erection  of  the  gate.  Ibid, 

313 

SHERIFF. 

Wh^re  money  has  been  collected 
by  a  deputy  sheriff,  by  virtue  of 
his  office,  a  demand  on  him  for 
the  money  and  his  refusal  to  pay 
it,  are  equivalent  to  a  demand  and 
refusal  on  the  part  of  the  Sheriff, 
and  will  enable  the  person  injur- 
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ed  fo  sustain  an  action  against 
the  latter.    Jjyle  v  Wilson^  226 


SLANDER. 

1.  The  words,  "which  amount  to 
a  charge  of  incontinency/'  and 
for  which  an  action  of  slander  is 
given  to  a  wonoan  by  our  act  of 
1808,  Rev.  Stat.c.  110,  must  im- 
port not  merely  a  lascivious  dis- 
position, but  the  criminal  fact  of 
adultery  or  fornication.  Mc- 
Brayer  v  fii/I,  136 

Z.  To  say  of  a  woman,  that  *^8he2, 
was  kept  by  a  man,"  is  actiona 
hie  under  our  act  of  Assembly 
Ibid,  136 

3.  He  who  repeats  a  slander,  with- 
out giving  his  author,  or  if  he 
gives  the  author,with  a  malicious 
intent,  is  himself  liable  to  an  ac 
tioo  for  the  slander.    Ibid^    136 

4.  In  au  action  on  the  case  for 
slander,  it  is  competent  for  the 


plaintiff  had  been  in  a  certaio 
suit  sworn  and  examined  on  oath 
as  a  witness,  &c.,  it  is  not  neces- 
sary testate  what  he  testified  on 
such  trial.  At  all  events  such 
an  objection  comes  too  late  after 
verdict.   Ibid^  461 


SLAVES. 

A  master  cannot  be  made  liabh 
for  work  done  for  his  slave  and 
money  lent  to  his  slave.  Tilly 
V  JVorm,  229 

A  geneial  licence,  by  the  mas- 
ter to  his  slave  to  make  bargains 
for  work  to  be  done  only  for  the 
benefit  of  the  slave,  or  a  licence 
for  the  slave  to  borrow  money 
on  his  own  account,  will  not 
render  the  master  a  debtor  to  a 
person,  who  should  be  so  incon- 
siderate as  to  run  up  an  account 
with  a  slave  thus  licensed.  Ibid^ 

229 


defendant  to  shew  that  the  words  3.  A  person  is  indictable  for  buying 


were  uttered  before  a  tribunal  of 
a  religious  society,  of  which  the 
pinintiff  and  defendant  were  both 
members,  for  the  purpose  of  dis 
proving  malice.  But  the  deci- 
sion  of  such  tribunal  is  incoinpe 
tent  evidence. 

B.  On  the  trial  of  an  action  for 
slander  in  charging  the  plaintiff 
with  perjury,  it  is  not  competent 
for  the  defendant  to  give  evidence 
of  any  other  perjury  than  that 
laid  in  tiie  declaration,  and  af- 
firmed to  be  true  by  a  plea  of 
justification.    Ibid,  461 

6.  Jn  a  declaration  for  slander  in 
charging  the  plaintiff  with  per- 
jury, where  it  is  alleged  that  the' 


from  or  selling  to  a  slave,  on  his 
own  accountp  even  if  the  owner 
of  the  slave  has  given  his  per- 
mission for  that  purpose,  unless 
that  permission  be  in  writing.^- 
Stale  V  Haft,  246 

Whita/cer  v  Car-^.  An  authority  cannot  be  given  by 
461      any  person  to  th«  slave  of  anoth- 
er to  sell  an  article,  though  that 
article  be  the  property  of  the  per- 
son giving  the  permission.  Ibid, 

246 

SUPREME  COURT. 

Upon  the  death  of  one  of  the  Judges 
of  the  Supreme  Court,  the  two 
surviving  Judges  have  full  pow- 
er and  authority  to   hold    the 


court  and  exercise  all  i 
lions.    Siate  v  Lane^ 


SURETY. 

1.  In  Equit7,  relief  is  grai 
tween  co-sureties,  upon  t 
ciple  of  equality  applica 
common  risk  ;  and,  upon 
solvency  of  one,  the  loss  : 
ed  between  the  others,  i 
necessary  to  an  equality. 
ellyMatlhis, 

2.  BiU  in  a  Court  of  Lai 
surety  is  responsible  to 
surety  for  an  al  quot  pn 
of  the  money,  for  whi< 
were  bound,  ascertained 
number  of  sureties,  merel 
out  regard  to  the  insolv 
any  one  or  more  of  the 
ties.     Ibidf 

3.  This  rule  of  the  comoi* 
as  declared  in  England 
altered  by  our  act  of  18( 
State.  113,s.  2,  by  whi 
provided,  that  where  the 
pal  is  insolvent,  one  sure 
has  paid  the  debt,  may  I 
action  on  the  case  ago 
othiir  "  for  a  just  and 
proportion  of  the  sum."  . 

4.  Where  there  are  more  t 
sureties,  and  one  pays  tti 
debt,  the  principal  bein 
▼ent,  he  cannot  bring  ai 
against  his  co-sureties 
but  each  must  be  sued  se 
for  his  own  liability.    li 

6.  In  a  court  of  law,  eact 
is  ra'iponsible  to  his  co-si 
an  aliquot  proportion  of 
ney  for  which  they  wen 
ascertained  by  the  nu 
sureties  merely^  without 


USURY. 

1.  Where  A.  ^ave  B.  an  usurious 
bond  for  $220  in  consideration 
that  B.  would  discharge  him  from 
a  previous  bonajidt  debt  of  200, 
although  this  original  debt  is  not 
afTected  by  the  subsequent  usu- 
ry, yet  B.  cannot  recover  the  $200 
upon  the  mere  declaration  of  A 
to  a  third  person,  that  he  would 
pay  that  sum,  but  never  would 
pay  the  usurious  bond.  Bost  v 
Smiih,  68 

2.  An  action  for  the  penalty  underj 
the  statute  against  usury  cannot 
be  supported,  unless  the  usurious 
interest,  or  some  portion  of  it,  has 
been  actually  received,  either  in 
money  or  money's  worth.  Sled- 
man  v  Bland^  296 

3.  A.  loaned  a  sum  of  money  to  B. 
at  usurious  interest,  nnd  to  secure 
the  payment  B.  conveyed  to  a 
trustee  a  house  and  lot  wocth 
more  at  the  time  than  the  mo 
ney  borrowed  and  the  usurious 
interest :  afterwords  the  property 
was  sold  by  the  trustee  at  public 
auction  and  purchased  by  A.  who 
gave  for  it  what  was  then  its  fair 
value,  but,  owing  to  the  depreci- 
ation of  the  property,  the  sum 
for  which  it  sold  did  not  amount 
to  the  principal  of  A.'s  det)t.  Held 
that  A.  was  not  liable  to  the  pen 
ally  under  the  statute  against 
usury.    Ibid,  296 


not  mean  merely  to  express  an 
opinion,  but  to  assert  positively 
the  soundness  of  the  article  sold, 
and  that  bidders  should,  upon 
the  faith  of  that  assertion,  bid  for 
the  article  as  sound ;  otherwise 
it  is  not  a  warranty.  Foggart 
V  Blackweller^  23S 

.  What  was  the  intention  is  a  mat- 
ter of  fact  to  be  left  to  the  jury. 
Ibid,  238 


WARRANTY. 

1.  An  affirmation  at  the  time  of  the 
sale  of  personal  property,  is  a 
warranty,  if  it  appear  from  the 
evidence  that  the  defendant  did! 


WILLS. 

L.  Upon  an  issue  of  derisavil  vel 
non,  where  there  are  no  subscrib- 
ing witnesses  to  the  paper  pro- 
pounded as  a  will  of  real  estate, 
there  must  be  affirmative  and  di- 
rect proof  as  to  the  fact,  that  it 
was  deposited  with  some  one  as 
a  will,  or  was  found  after  the 
party's  death  among  his  valuable 
things.  St.  John's  Lodge  v 
CtLllender.  335 

i  Tne  circumstances  that  the  par- 
ty, who  h!id  been  a  resident  of 
Wilmington,  died  abroad — that 
this  paper  writing  was  produced 
by  his  partner  and  confidential 
friend,  also  a  resident  of  Wil- 
mington and  since  dead — that 
the  paper  was  sealed  up,  and  on 
the  envelope  was  endorsed  in  the 
hand  writing  of  the  deceased 
"copy  Joseph  Deans'  Will,  June 
ITth,  1802,  to  be  opened  after  bis 
death  by"  A.  B.  ice.  naming  sev- 
eral ;  constitute  no  evidence  of 
the  foot  so  required  to  be  estab- 
lished.   Ibid,  335 

3.  The  declarations  of  the  person 
who  produced  the  will  and  who 
is  since  dead,  as  to  the  deposit 
being  made  with  him^  are  not 


\ 


competent  evidence.    Ibiiy   335 

4.  Nor  is  the  possession  of  the  land, 
purporting  to  be  devised,  by 
the  alleged  devisee  for  thirty-six 
years,  evidence  in  a  Court  of 
Probate  of  the  factum  of  the 
will.     Ihid,  335 

5.  One,  who  propounds  a  will  for 
probate  cannot  suffer  a  nonsuit, 
nor  withdraw  the  paper  pro- 
pounded. The  proceeding  in 
the  court  is  one  in  refill  and  the 
court  is  bound  to  give  its  sen 
lence  on  the  paper  itself — the 
y^^_without  regard  to  particular 
persons,  but  always  endeavoring 
to  give  proper  notice  to  all  par- 


ties interested.     IbH  335 

'  Our  Act  of  Assembly  of  1840, 
ch.  62,  enacting  "  that  no  will 
in  writing,  made  after  the  fourth 
day  of  July,  1841,  whereby  per- 
sonal property  is  bequeathed, 
shall  be  sufficient  to  convey  or 
give  the  same,  unless  such  will 
be  executed  with  the  same  for- 
malities as  are  required  in  the 
execution  of  wills  of  real  estate," 
&c.,  docs  not  apply  to  wills  of 
personal  property  signed  and 
published  before  the  4th  of  July, 
1841,  though  the  testator  ma^ 
not  have  died  until  after  that  pe- 
riod.   Salter  v  Bryan,         494 


^ic.  k  a.  tz.i 
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